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CXJNARD  and  Others  v.  HYDE.    May  27. 

By  the  Onstoms  Coniolidation  Act»  1858, 16  A  17  Vict.  o.  107,  fts.  170, 171, 172,  it  is  enaetea 
Hhmt,  before  any  clearing  officer  permits  a  ship  wholly  or  partly  laden  with  timber  to  dear  oat 
from  any  British  port  in  North  America  or  Honduras,  for  any  port  in  the  United  Kingdom, 
after  Isi  September  or  before  1st  May  in  any  year,  he  shall  ascertain  that  the  whole  cargo  is 
below  deck,  and  giro  the  master  a  certificate  to  that  effect;  and  the  master  shall  not  sail  with- 
oat  snch  certificate,  and  shall  not  allow  any  part  of  the  cargo  to  be  npon  deck  (except  in 
■peeified  cases  of  necessity) ;  and  if  the  master  sail  withoat  the  oertiflcate,  or  load  in  the  mode 
forbidden,  he  shaU  forfeit  1002. 

After  1st  September,  1856,  orders  were  given  for  an  insurance  on  cargo  and  freight  b^  a 
•hip  from  M.,  a  British  port  in  North  America,  to  a  port  in  the  United  Kingdom :  and  the 
insurance  was  effected  therenpon.  Both  when  the  orders  were  given  and  when  the  insurance 
was  efiTected,  it  was  known  to  the  persons  interested  in  the  cargo  and  freight,  and  who  gare  the 
orders,  that  much  of  the  cargo  was  loaded  on  deck ;  they  intended  the  ship  to  sail,  so  laden, 
from  M.  for  the  United  Kingdom,  before  Ist  May,  1857;  and  they  ordered  the  insurance  to  be 
eOeeled  with  express  purpose  to  corer  the  whole  cargo  and  freight,  including  the  portion  of 
cargo  abore  deck.  On  10th  September,  1856,  the  ship  sailed,  on  the  Toyage  insured,  deck 
laden,  and  without  a  certificate  to  the  master  from  the  clearing  officer ;  and  the  cargo  was 
totally  lost 

Held,  tiial  the  whole  TOyage  was  illegal ;  that  the  illegality  yitiated  the  insurance  with  respect 
te  the  whole  cargo,  notmerely  as  to  so  much  of  it  as  was  loaded  on  deck ;  and  that  the  assured, 
who  were  priiry  to  the  illegality,  could  recover  nothing  from  the  underwriters. 

Dkclabation  on  a  policy  of  insurance  from  Miramichi  to  a  port  of 
discharge  in  the  United  '^Kingdom,  calling  at  Cork  for  orders:  not   r^ 
to  discharge  on  the  East  Coast ;  upon  any  kind  of  goods  and  mer-   '- 
chandises  on  the  ship  called  the  D.  B.,  beginning  the  adventure  upon 
the  goods  and  merchandises  from  the  loading  thereof  aboard  the  said 
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ship,  as  above,  until  the  said  goods  and  merchandises  should  be  safely 
discharged  and  landed.  Valued  at,  on  freight  and  cargo,  including  deck 
load,  820?, :  against  perils  of  the  seas,  &c.  Averment,  that  defendant,  for 
certain  premium  subscribed  the  policy,  x^nd  became  an  insurer,  for  150/. 
That  goods  were  afterwards  shippeji  on  "board  the  said  ship  at  Mira- 
michi,  to  be  carried  as  cargo  oii..fhe*'y'oyage  in  the  policy  described, 
for  certain  freight :  and  afterwar^^'thb  ship,  with  such  cargo  on  board, 
sailed  on  that  voyage,  and  Ihft^licy  then  attached;  and  that  on  the 
voyage,  and  during  the  -i^isk^  a  total  loss  of  the  cargo  and  freight 
happened  by  perils  of  the'-seas  insured  against.  Averment  of  interest 
in  the  plaintiffs  aijd  'Alexander  Fraser,  in  the  freight  and  cargo  in- 
sured, to  a  greater'^hyMlnt  than  the  moneys  insured ;  and  that  the  insur- 
ance was  mad^Yofcihe  use  and  benefit,  and  on  account  of,  the  person 
or  persons  •jBp/xifterested.  That  all  conditions  necessary  to  entitle 
plaintiffii'k)  £ftiyment  had  been  performed. 

Br6g.j*h,\that  defendant  had  not  paid  his  subscription. 

Fifth*  plea.  That  the  policy  was  made,  and  the  goods  were  ship- 
ped on  board  the  ship,  after  the  passing  and  coming  into  operation 
of  Stat.  16  &  17  Vict.  c.  107.  That  the  goods  consisted  of  timber 
and  wood  goods,  and  that  Miramichi  is  ^  British  port  in  North 
America,  and  that  the  ship,  withrthe*  goods,  cleared  out  and 
sailed  from  Miramichi-  after ^Ist^Sep^tember,  1856:  and  before  1st 
May,  1857,  to  wit,  on  10th  September,  1856  :  and  that,  before 
^o-|   and  at  the  time  of  the  ship  so  sailing,  the  whole  *of  the  cargo 

•^  was  not  below  deck ;  but  a  considerable  part  of  it  was  loaded 
and  remained,  and  was  above  and  upon  deck,  at  the  time  of  the  ship 
sailing,  and  so  continued  till  the  time  of  the  loss ;  that,  at  the  time 
of  the  ship  sailing,  the  master  of  the  ship  had  not  obtained  from  the 
clearing  officer  any  certificate  that  the  whole  of  the  cargo  was  below 
deck,  contrary  to  the  said  statute ;  and  that  the  ship  was,  at  the  time 
of  sailing,  improperly  and  unsafely  laden  for  sailing  at  that  time 
of  the  year.  That  the  person  or  persons  interested  in  the  cargo  and 
freight  had  notice  of  the  premises  before  and  at  the  time  of  loading 
of  the  cargo  and  of  the  sailing  of  the  ship,  and  before  and  at  the  time 
of  effecting  the  policy,  and  that  such  person  or  persons  then  was  or 
were  the  owner  or  owners  of  the  ship,  and  personally  interested  in 
and  took  part  in  the  ship  clearing  out  and  sailing,  and  proceeding  to 
sea  in  such  condition  as  aforesaid ;  and  that  the  ship  did  so  with  their 
knowledge  and  by  their  direction  and  procurement.(a) 

Second  replication  to  fifth  plea.  That  the  ship  was  loaded  and 
cleared  out,  and  was  ready  for  sea  on,  and  not  after,  1st  September, 
and  the  sailing  of  the  ship  was  delayed  to  wait  the  arrival  of  some 
^  letters  which  had  accidentally  been  delayed,  and  which  did  not  arrive 
till  after  1st  September,  and  the  delay  was  accidental  and  not  part  of 
j^ j^l   the  scheme  for  the  voyage  and  adventure,  and  it  *was  not  an  in- 

^  tended  part  of  the  scheme  and  adventure  that  the  ship  should  be 
loaded  and  sail  with  a  deck  load  after  1st  September.    And,  the  said 

(a)  The  plea,  as  originaUy  framed,  did  not  alle^^  that  the  insured  were,  at  the  time  of  effect- 
ing the  insnrance,  privy  to  the  act  of  the  master  of  the  ship  in  loading  and  sailing  in  eontra- 
yention  of  the  statute ;  and  tras  demurred  to  on  the  ground  that,  unless  there  was,  at  that  time, 
suoh  privity  hetween  the  assured  and  the  master,  the  insurance  was  not  vitiated.  The  Court 
(Lord  Campbell,  C.  J.,  Coleridge,  Erie  and  Crompton,  Js.)  gave  judgment  for  the  plaintiffii 
against  the  plea.    Bee  Cnnard  v.  Hyde,  E.  B.  A  E.  670  (S.  C.  L.  R.  roL  90). 
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papers  having  arrived,  the  ship  being  already  loaded,  and  having 
cleared  out  on,  and  not  after,  1st  September,  did  sail  after  1st  Septem- 
ber ;  of  all  which  premises  defendant,  before  and  at  the  time  of  his 
underwriting  the  policy,  had  notice  and  knowledge. 

Rejoinder  to  this  replication.  That  the  orders  given  by  the  per- 
son or  persons  interested  in  the  cargo  and  freight,  to  insure  the  same, 
were  so  given  after  1st  September,  1856,  and  that  the  insurance  was, 
in  pursuance  of  such  instructions,  efiected  after  1st  September,  1856, 
and  not  otherwise ;  and  that,  at  the  time  of  giving  the  said  orders 
and  of  effecting  the  said  insurance,  it  was  known  to  the  party  or 
parties  so  interested  and  so  giving  such  orders  that  a  considerable 
part  of  the  said  cargo  was  then  loaded  above  and  upon  the  deck  of 
the  ship,  and  that  at  the  several  times  aforesaid  it  was  intended  by 
the  said  person  or  persons  so  interested  as  aforesaid,  that  the  ship 
should  sail  on  the  voyage  in  the  fifth  plea  mentioned  after  1st  Sep- 
tember, 1856,  and  before  1st  May,  1857,  with  the  said  part  of  the 
said  cargo,  loaded  above  and  upon  the  deck,  remaining  so  loaded  as 
in  the  fifth  plea  mentioned,  and  that  the  said  person  or  persons,  so 
interested  as  aforesaid,  ordered  the  insurance  to  be  effected  for  the 
express  purpose  of  covering  the  said  cargo  and  the  freight  thereof, 
including  the  said  portion  so  loaded  above  and  upon  the  deck  as 
aforesaid. 

Demurrer.     Joinder  in  demurrer. 

Blackburn^  in  support  of  the  demurrer. — The  replication  is  good 
and  the  rejoinder  is  bad.  The  question  depends  *upon  the  con-  p^^ 
struction  to  be  put  on  The  Customs  Consolidation  Act,  1853,  16  •- 
&  17  Vict.  c.  107,  ss.  170,  171  and  172,  which  are  as  follows.  Sect. 
170.  "  Before  any  clearing  officer  permits  any  ship,  wholly  or  in  part 
laden  with  timber  or  wood  goods,  to  clear  out  from  any  British  port 
in  North  America,  or  in  the  settlement  of  Honduras  for  any  port  in 
the  United  Kingdom,  at  any  time  after  the  first  day  of  September  or 
before  the  first  day  of  May  in  any  year,  he  shall  ascertain  that  the 
whole  of  the  cargo  of  such  ship  is  below  deck,  and  shall  give  the 
master  of  such  ship  a  certificate  to  that  effect ;  and  no  master  of  any 
ship  so  laden  shall  sail  from  any  of  the  ports  aforesaid  for  any  port 
of  the  United  Kingdom,  at  any  such  time  as  aforesaid,  until  he  has 
obtained  such  certificate  from  the  clearing  officer."  Sect.  171.  '*No 
master  of  any  ship  in  respect  of  which  such  certificate  as  aforesaid 
has  been  obtained,  shall  place,  or  permit  or  cause  to  be  placed  or  re- 
main, upon  or  above  the  deck  of  such  ship,  any  part  of  the  cargo 
thereof,  until  such  ship  has  arrived  at  the  port  of  her  destination : 
provided  always,  that  if  the  master  of  any  such  ship  consider  that  it 
13  necessary,  in  consequence  of  the  springing  a  leak  or  of  other 
damage  received  or  apprehended  during  the  voyage,  to  remove  any 
portion  of  the  cargo  upon  deck,  he  may  remove  or  cause  to  be  re- 
moved upon  the  deck  of  such  ship  so  much  of  the  cargo,  and  may 
permit  the  same  to  remain  there  for  such  time,  as  he  considers  ex- 
pedient ;  provided  also,  that  the  store  spars  or  other  articles  necessary 
for  the  ship's  use  shall  not  be  taken  to  be  the  cargo  for  the  purposes 
of  this  Act."  Sect.  172.  *'  If  any  master  of  any  ship  for  which  such 
certificate  as  aforesaid  is  required,  sails  or  attempts  to  sail  without 
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^^-|  having  obtained  such  certificate,  or  places  *or  permits,  or  causes 
J  to  be  placed  or  to  remain  or  be,  upon  or  above  the  deck  of  such 
fihip;  any  part  of  the  cargo  thereof,  except  in  the  cases  in  which  the 
same  is  not  hereby  forbidden,  he  shall  for  every  offence  forfeit  and 
pay  any  sum  not  exceeding  lOOt"  If  these  enactments  render  the 
whole  voyage  and  adventure  illegal,  where  the  ship  sails  laden  as 
described,  and  without  the  clearing  officer's  certificate,  then  undoubt- 
edly, the  rejoinder  is  a  good  answer  to  the  action.  But  it  is  more 
reasonable  to  construe  the  statute  as  creating  a  sort  of  illegality  col- 
lateral to  the  voyage,  and  one  for  which  a  penalty  is  imposed  on  the 
master  alone ;  the  voyage  remaining  legal,  although  the  master  should 
incur  the  penalty.  If  so,  the  replication,  which  states  that  the  contra- 
vention of  the  statute  was  no  part  of  the  scheme  for  the  voyage,  is  a 
good  answer  to  the  fifth  plea ;  showing,  as  it  does,  that  the  ship  cleared 
out  at  a  time  when  the  statute  did  not  apply,  and  that  the  subsequent 
delay  in  sailing  was  accidental ;  and  the  rejoinder  in  no  way  contra- 
dicts the  replication.  In  Phillips's  Treatise  on  the  Law  of  Insurance, 
eh.  iii.  s.  ii.  §  221  (vol.  I.  p.  186, 8d  ed.,  Boston),  the  general  principle 
is  well  laid  down,  that  **  A  contravention  of  law,  though  it  have  re- 
lation to  the  subject  or  the  risk,  still  will  not  aflfect  the  insurance  if  it 
be  remote  and  distinct  from  the  contract,  or  onlv  collateral  or  con- 
comitant with  it,  or  incidental,  or  merely  precedent  or  subsequent, 
and  not  constituting  a  part  of  it  or  embracing  and  imbuing  its  stipu- 
lations." The  sailing  without  the  certificate,  in  the  present  case,  was 
a  contravention  of  law  collateral  to  the  insurance.  The  object  of  the 
Legislature  was  to  prevent,  as  far  as  possible,  ships  sailing  with  deck 
^^,-l   loads  from  the  specified  ports  at  a  time  of  year  *when  it  would 

'J  be  dangerous  for  them  to  do  so;  and  that  object  was  sought  to 
be  efiected  by  the  imposition  of  a  penalty  on  the  master,  he  being 
the  person  upon  whom  the  responsibility  of  commencing  such  a 
voyage  would,  in  general,  wholly  rest.  Had  it  been  intended  to 
enact  that  such  a  voyage  should  be  illegal,  the  statute  would  have 
contained  express  words  to  that  effect.  The  case  resembles  Planch^ 
V.  Fletcher,  1  Dougl.  261,  which  decided  that  there  was  nothing  ille- 
gal, so  as  to  avoid  a  policy,  in  the  mere  circumstance  of  a  ship  taking 
out  a  clearance  for  a  place  at  which  the  policy  gave  liberty  to  call, 
but  to  which  there  was  no  intention  of  going;  although,  by  stat.  13 
&  14  Car.  2,  c.  11,  s.  3,  a  penalty  of  1007.  was  imposed  for  taking  out 
a  false  clearance :  there  being  nothing  in  that  statute  to  make  the 
voyage  illegal.  That  statute,  it  is  true,  is  not  referred  to  in  the  re- 
port of  the  case,  but,  as  was  said  by  Lord  EUenborough,  C.  J.,  in 
Atkinson  v.  Abbott,  11  East  135,  141,  "the  provision  of  it  was 

robably  in  the  contemplation  of  the  Court."    [Lord  Campbell,  C. 

. — It  appears  from  the  rejoinder  that,  at  the  time  of  effecting  the 
insurance,  it  was  known  to  the  persons  interested  in  the  cargo,  that 
the  ship  was  deck  laden,  and  that  they  then  intended  that  she  should 
sail  in  that  condition  within  the  prohibited  period  of  the  year.  That 
is,  they  then  intended  her  to  do  that  which  the  Legislature  has  de- 
clared shall  not  be  done.  Does  not  that  avoid  the  policy  on  the 
ground  of  illegality  7]  It  has  po  further  effect  than  to  render  the 
master  amenable  to  the  penalty,  upon  the  intention  being  carried  out 
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The  penalty  is  in  terms  restricted  to  bim,  *and  cannot  affect  the  p^g 
insurance,  the  contract  of  the  assured,  which  contains  no  agree-  '* 
ment,  express  or  implied,  that  the  law  should  be  thus  violated  by  the 
master ;  Wetherell  v.  Jones,  3  B.  &  Ad.  221  (E.  C.  L.  E.  vol.  23).  [Lord 
Campbell,  C.  J. — The  absolute  prohibition,  in  the  statute,  upon  the 
ship  sailing,  makes  the  voyage  illegal,  irrespective  of  any  penalty.]  At 
all  events,  if  the  voyage  was  illegal,  the  policy  is  thereby  avoided  with 
reference  to  the  deck  cargo  only,  the  carrying  which  is,  alone,  pro- 
hibited by  the  statute.  [Lord  Campbell,  C.  J. — We  cannot  separate  the 
cargo.  The  statute  says  that  the  ship  shall  not  sail  at  all,  if  there  be 
any  cargo  on  deck.  The  assured  was  party  to  the  ship's  sailing  with 
a  deck  cargo,  and  so  party  to  an  illegal  act.] 

Wilde,  control,  was  not  called  upon. 

Feb  CuBiAM.(a)     Our  judgment  must  clearly  be  for  the  defendant. 

Judgment  for  the  defendant, 

(a)  Lord  Campbell,  C.  J.,  Wightman,  Erie  and  Crompton,  Js. 


*VINER,  Appellant,  v.  The  Churchwardens  and  Overseers  of     r^^ 
the  Parish  of  TONBRIDGE,  Eespondents.    June  4.         L  ^ 

By  gtat  18  A  19  Viot  o.  128,  8. 12,  it  U  enacted  that  "  the  yestry  or  meeting  in  the  nature  of 
a  Testry  of  any  parish,  township,  or  other  district  not  separately  maintaining  its  own  poor, 
vhioh  has  heretofore  had  a  separate  hurial  ground,  may  appoint  a  Burial  Board."  And,  hy 
Met.  13,  the  Burial  Board  of  "  any  district  (whether  a  parish  or  township  or  other  suhdivision) 
not  separately  maintaining  its  own  poor,  hut  forming  part  of  a  parish  maintaining  its  own 
poor,"  "  by  means  of  a  common  rate/'  may  require  the  overseers  of  the  parish  to  defray  the 
expenses  of  the  board ;  and  the  necessary  sums  may  be  levied  "  by  an  addition  to  the"  "  common 
rate,  so  far  as  the  same  affects  the  district  in  respect  of  which  such  payments  are  required,  or 
by  separate  rates  to  be  made  from  time  to  time  on  such  district."  Prior  to  this  statute,  the 
parish  of  T.  included  T.  W.,  an  ecclesiastical  district  formed  under  stat.  68  G.  3,  o.  45,  and  8., 
a  hamlet  containing  a  church,  to  which  a  district  had  been  assigned  under  stat.  1  ^  2  W.  4,  c. 
38.  Neither  T.  W.  nor  S.  separately  maintained  their  own  poor  (there  being  a  common  poor 
rate  for  the  entire  parish  of  T.),  but  each  had  its  separate  burial  ground. 

A  vestry  meeting  "  of  the  inhabitants  of  the  parish  of  T."  was  called,  by  notice  affixed  to 
the  doors  of  all  the  churches  in  the  parish,  including  that  at  S.,  but  excluding  those  in  T.  W., 
to  consider  whether  a  burial  ground  should  be  provided  for  such  part  of  the  parish  of  T.  as 
was  not  included  in  T.  W.,  and,  if  so,  to  appoint  a  Burial  Board  for  such  part  of  the  parish. 

A  Burial  Board  for  T.,  excluding  T.  W.,  was  appointed  at  this  meeting.  Held,  that  the 
Board  was  well  appointed ;  that  a  poor  rate  made  on  that  part  of  T.  for  which  such  Board  was 
appointed,  for  defraying  the  expenses  of  the  Board,  was  good ;  and  that  occupiers  of  property 
in  S.  were  properly  assessed  to  the  rate ;  for  that  though  T.  W.  was  entitled  to  a  separate  Burial 
Board,  S.  was  not. 

Cass  stated,  under  stat.  20  &  21  Vict.  c.  43,  on  appeal  from  a  de- 
cision of  justices  of  the  county  of  Kent. 

On  18th  September,  1858,  a  summons  was  issued  and  served  upon 
Charles  Yiner,  the  appellant,  an  occupier  of  a  house  and  buildings 
rateable  to  the  relief  of  the  poor  of  the  parish  of  Tonbridge  (being 
situate  in  the  hamlet  of  Southborough,  within  the  said  parish]^  on  a 
complaint  by  the  respondents  for  nonpayment  by  the  appellant  of  a 
poor-rate  made  on  2d  February,  1858,  to  which  he  was  assessed.  At 
the  hearing,  on  22d  September,  1858,  it  appeared  that  the  rate  in. 
question  was  in  the  following  form : 
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*101   *"^^  assessment  for  the  relief  of  the  poor  of  the  parish  of 
^   Tonbridge  (excepting   such  part  thereof   as   lies    within    the 
Tonbridge  Wells    Ecclesiastical  District),   and   for    other  purposes 
chargeable  thereon  according  to  law,  made,!'  &c. 

The  rate  was  duly  made  and  allowed  by  two  justices,  and  notice 
of  it,  signed  by  all  the  churchwardens  and  overseers  of  the  parish  of 
Tonbridge,  was  posted  on  the  door  of  every  church  and  chapel  in  the 
parish,  except  in  that  part  of  the  parish  comprised  in  the  Tonbridge 
Wells  Ecclesiastical  District,  on  the  first  Sunday  after  the  allowance 
of  the  rate.  The  parish  of  Tonbridge,  which  is  a  very  large  parish, 
maintaining  its  own  poor,  includes  within  its  area  the  town  of  Ton- 
bridge  Wells  and  the  hamlet  of  Southborough.  The  former  is  about 
five  and  the  latter  three  miles  from  the  town  of  Tonbridge.  The 
town  of  Tonbridge  Wells  has  an  Ecclesiastical  District,  formed  under 
stat.  58  G.  3,  c.  45.  It  has  its  own  church-rate,  and  has  not,  since  1849,  or 
thereabouts,  contributed,  and  did  not,  when  the  Tonbridge  Burial 
Board  was  constituted,  contribute  to  the  general  church  rate  of  the 
parish  (but  it  did  so  contribute  for  the  period  of  twenty  years),  and 
has  also  its  own  separate  churchwardens;  the  churchwardens  ap- 
pointed for  the  mother  church  at  Tonbridge  town  having  no  juris- 
diction or  any  concern  within  the  Tonbridge  Wells  Ecclesiastical 
District  as  regards  church  or  ecclesiastical  matters.  A  vestry  is  held 
at  Tonbridge  Wells  for  the  appointment  of  churchwardens,  making 
a  church  rate,  passing  accounts,  &c.  The  hamlet  of  Southborough 
has  a  church  which  was  built  about  twenty-eight  years  ago ;  and,  on 
19th  October,  1831,  a  District  was  assigned  to  it,  under  stat.  1  &  2 
W.  4,  c.  38 ;  but  no  separate  church  rate  is  levied  upon  that  District, 
*in  ^'^'^^^'^  ^^^^^  contributes  to  the  *general  church  rate  of  the 
^  parish.  (Office  copies  of  the  assignment  of  such  District,  and 
a  description  and  plan  of  the  boundary  thereof,  were  annexed  to  the 
case.)  Meetings  are  held  in  the  vestry  of  this  church  for  the  pur- 
pose of  appointing  churchwardens,  in  pursuance  of  stat.  1  &  2  W. 
4,  c.  38,  and  for  other  purposes  connected  with  the  receipt  of  the  pew 
rents,  and  the  management  and  repairs  of  the  church.  The  regular 
vestries  for  the  whole  parish  are  held  at  the  mother  church,  in  Ton- 
bridge  town,  at  which  a  church-rate  is  made  for  the  whole  parish, 
except  the  Tonbridge  Wells  Ecclesiastical  District.  Tonbridge  Wells 
and  Southborough  have  each  their  separate  burial  grounds,  the  one 
at  Tonbridge  Wells  being  detached  from  the  churches  (that  formerly 
attached  to  the  District  church  having  become  full),  and  specially 
provided  by  a  private  company  for  the  purpose.  The  burial  ground 
at  Southborough  is  the  church  yard  attached  to  the  church,  which 
has  been  consecrated  by  the  Bishop  of  the  diocese,  and  burials  are 
performed  there  under  the  order  and  direction  of  the  Bishop  con- 
tained in  the  assignment  of  a  District  to  the  said  church  of  South- 
borough. Neither  Tonbridge  Wells  nor  Southborough  appoint  sepa- 
rate overseers  from  the  rest  of  the  parish,  nor  maintain  separately  their 
own  poor,  there  being  one  common  poor-rate  for  the  entire  parish. 
The  Ecclesiastical  District  of  Tonbridge  Wells  forms  a  consiaerable 
part  of  the  parish  of  Tonbridge,  and  contains  a  considerable  portion 
of  the  property  rateable  to  the  relief  of  the  poor  in  the  said  parish. 
On  8th  November,  1855,  a  meeting  of  the  inhabitants  of  the  parish 
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of  Tonbridge  was  held  in  the  vestry-room  of  the  mother  church  at 
Tonbridge  town,  in  pursuance  of  the  following  notice,  copies  of  which 
had  been  aflSxeii  to  the  doors  of  all  the  churches  in  the  parish, 
♦including  that  of  Southborough,  but  excepting  those  within  p^^^ 
the  Ecclesiastical  District  of  Tonbridge  Wells  :  '- 

"The  inhabitants  of  the  parish  of  Tonbridge  are  requested  to  meet 
in  the  vestry-room  of  the  parish  church  of  Tonbridge  on  Thursday, 
the  8th  day  of  November  next,  at  11  o'clock  in  the  forenoon,  for  the 
purpose  of  considering  and  determining  whether  a  burial  ground 
shall  be  provided  under  stat.  15  &  16  Vict.  c.  85,  and  subsequent 
Acts  relating  thereto,  for  such  part  of  the  parish  of  Tonbridge  as  is 
not  included  in  the  Tonbridge  Wells  Ecclesiastical  District.  And, 
in  case  it  should  be  resolved  that  a  burial  ground  shall  be  so  provided, 
then  also  for  the  purpose  of  aj)pointing  a  Burial  Board  for  such  part 
of  the  parish  as  aforesaid. 

•'  Dated  this  20th  day  of  October,  1855. 

"Wrc™^^  [churchwardens." 

At  this  meeting  it  was  agreed  that  a  Burial  Board  should  be  formed 
for  the  District  described  in  the  notice.  No  vestry  (or  meeting  in  the 
nature  of  a  vestry)  was  held  at  Southborough  Church,  between  20th 
October  and  8th  November,  1855,  nor  were  the  inhabitants  of  South- 
borough consulted  as  to  the  formation  of  the  said  Burial  Board,  further 
than  that  they  were,  as  inhabitants  of  the  parish  of  Tonbridge,  re- 
quested by  the  said  notice  to  attend  the  vestry  meeting.  The  Burial 
Board  purporting  to  be  constituted  by  the  inhabitants  of  Tonbridge, 
in  accordance  with  the  resolutions  of  the  said  meeting,  erected  and 
made  a  cemetery  at  that  end  of  Tonbridge  town  which  is  furthest 
from  Southborough,  from  the  church  of  which  the  said  ground  is 
distant  nearly  four  miles,  and  from  Tonbridge  Wells  about  six  miles. 
The  rate  in  question  was  made  by  the  said  Burial  Board,  so  consti- 
*3tituted  as  aforesaid,  and  was  made  entirely  for  the  purpose  r^^o 
of  defraying  the  expenses  incurred  by  the  said  Burial  Board.      ^ 

The  appellant  contended  that  the  rate,  not  being  made  by  a  legally 
constituted  Burial  Board,  or  for  a  legally  constituted  Burial  District, 
or  for  purposes  for  which  the  appellant  was  liable  to  be  rated,  or  in 
the  manner  required  by  stat.  18  &  19  Vict.  c.  128,  ss.  11  and  13,  was 
altogether  void,  and  could  not  be  legally  enforced  by  the  justices. 
It  was  contended,  on  behalf  of  the  alleged  Burial  Board,  that,  the 
rate  appearing  on  the  face  of  it  to  be  regular,  and  the  property  of  the 
defendant  primS  facie  liable  to  be  rated,  the  duty  of  the  justices  to 
order  it  to  be  enforced  was  merely  ministerial,  and  that  they  had  no 
power  to  inquire  into  and  decide  the  question  as  to  the  legality  of  the 
constitution  of  the  Burial  Board  or  the  validity  of  the  rate. 

The  justices  ordered  a  distress- war  rant  to  issue  for  the  rate,  the 
ground  of  their  decision  being  that  they  were  of  opinion  that,  the 
rate  appearing  on  the  face  of  it  to  be  a  poor-rate  duly  allowed,  their 
duty  was  merely  ministerial,  and  that  they  ought  not  to  inquire  into 
the  actual  object  of  the  rate,  or  the  constitution  of  the  alleged  Burial 
Board,  or  into  the  liability  of  the  premises,  described  in  the  rate,  to  be 
thereby  rated. 

Luahf  for  the  respondents. — The  question  is  whether  a  Burial  Board 
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was  properly  constituted  for  the  parish  of  Tonbridge  minus  the  Ton- 
bridge  Wells  Ecclesiastical  District ;  and,  if  so,  whether  the  powers  of 
that  Board  extend  to  Southborough  as  part  of  the  parish  minus  such 
district,  or  Southborough  is  entitled  to  have  a  separate  Burial  Board 
of  its  own.    First,  the  Board  was  properly  constituted.    Stat.  18  & 

*141  ^^  ^^^*'  ^  ^^^-  ^^)^*  ^^  enacts  that  ***The  vestry  or  meeting 
^  in  the  nature  of  a  vestry  of  any  parish,  township,  or  other 
district  not  separately  maintaining  its  own  poor,  which  has  heretofore 
had  a  separate  burial  ground,  may  appoint  a  Burial  Board/'  "  and  may 
exercise  the  same  powers  of  authorization,  approval^  and  sanction  in 
relation  to  such  Burial  Board,  and  such  other  powers  as  under"  the 
Burial  Acts  *'and  this  Act  are  vested  in  the  vestry  of  a  parish  separately 
maintaining  its  own  poor;  and  the  Burial  Board  so  appointed  shall  have 
all  the  powers  for  providing  a  burial  ground  and  otherwise  as  if  such 
parish,  township,  or  other  district  had  been  a  parish  separately  maintain- 
ing its  own  poor."  And  sect.  18  empowers  the  Burial  Board  of  "  any 
district  (whether  a  parish  or  township  or  other  subdivision)  not  sepa- 
rately maintaining  its  own  poor,  but  forming  part  of  a  parish  maintain- 
ing its  own  poor"  '*  by  meansof  a  common-rate,"  to  require  the  overseers 
of  the  parish  to  defray  the  expenses  of  the  Board ;  and  provides  that 
the  necessary  sums  may  be  levied  ''  by  an  addition  to  the"  "common- 
rate,  so  far  as  the  same  affects  the  district  in  respect  to  which  such 
payments  are  required,  or  by  separate  rates  to  be  made  from  time  to 
time  on  such  district."  The  Tonbridge  Wells  Ecclesiastical  District 
is  a  district  which  may  appoint  a  Burial  Board  for  itself  under  sec- 
tion 12  of  the  Act;  because,  as  an  ecclesiastical  district,  it  has  a 
vestry  of  its  own,  distinct  from  that  of  the  entire  parish  of  Tonbridge, 
so  far  as  all  church  matters  are  concerned.  And,  if  that  district  may 
appoint  a  separate  Burial  Board  for  itself,  there  must,  by  implication, 
be  power  for  the  rest  of  the  parish  minus  the  district  to  appoint  a 
Burial  Board  for  itself.  Then,  stat.  15  &  16  Vict.  c.  85,(i)  ss.  10, 
^i^P-|  *11,  show  that  the  vestry  of  the  parish  was  the  proper  body  to 
^^  appoint  this  Board.  Secondly,  Southborough,  for  the  purposes 
of  the  Burial  Acts,  forms  part  of  the  parish  of  Tonbridge  minus  the 
Tonbridge  Wells  district,  and  is  not  entitled  to  a  separate  Burial 
Board.  Southborough,  unlike  Tonbridge  Wells,  has.  '*no  vestry  or 
meeting  in  the  nature  of  a  vestry"  separate  from  the  vestrv  of  the 
entire  parish.  The  meetings  held  in  the  vestry  of  Southborough 
Church  are  not  vestry -meetings  in  the  proper  sense  of  the  term,  but 
merely  meetings  of  the  incumbent  and  pew-renters  of  the  church, 
held,  in  pursuance  of  stat.  1  &  2  W.  4,  c.  88,  s.  16,  for  the  appoint- 
ment of  churchwardens  to  manage  the  church  and  collect  the  pew 
rents.  The  church  of  Southborough  is  merely  a  chapel  of  ease,  and 
the  district  assigned  to  it  under  stat.  1  &  2  W.  4,  c.  88  is,  by  sect.  10 
of  that  Act,  a  district  ''so  far  only  as  regards  the  visitation  of  the 
sick  and  other  pastoral  duties,  and"  is  not  to  "  be  deemed  a  district 
for  any  other  purpose  whatsoever."  A  separate  endowment  and  an 
order  made  by  the  Bishop  thereupon  are  necessary,  under  sect.  23  of 
the  same  statute,  before  Southborough  can  become  a  district  separate 
and  distinct  from  the  rest  of  the  parish  for  all  purposes.    At  present, 
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Soutbborougb  forma  part  of  the  parish,  and^  consequently,  the  Burial 
Board  appointed  for  the  parish,  minas  the  Tonbridge  W  ells  District, 
is  well  appointed  for  Sonthborongh. 

Dmman^  for  the  appellant. — Sonthborongh  has  ''  a  meeting  in  the 
nature  of  a  vestry,"  and  may  therefore  appoint  a  separate  Burial 
Board.  But,  however  that  may  be,  the  Burial  Acts  do  not  warrant 
the  appointment  of  a  Burial  Board  for  part  only  of  a  parish,  and 
thertrfore  the  Board  appointed  fcr  the  parish  of  Tonbridge  Wells 
^minos  the  Tonbridge  Wells  District  was  not  well  constituted,  r^^^ 
Stat  18  &  19  Vict  c.  128  must  be  taken  in  connection  with  ^ 
Stat.  15  k  16  Vict.  c.  85,  the  original  Act,  which,  though  at  first  con- 
fined to  the  metropolis,  is  extended  to  all  England  by  stat.  16  &;  17 
Vict.  c.  184,(a)  s.  7.  By  stat.  16  &  16  Vict.  c.  86,  s.  10,  "upon  the 
requisition  in  writing  of  ten  or  more  ratepayers  of  any  parish,"  **the 
churchwardens  or  other  persons  to  whom  it  belongs  to  convene  meet* 
ings  of  the  vestry  of  such  parish,  shall  convene  a  meeting  of  the 
vestry"  to  determine  "  whether  a  burial  ground  shall  be  provided** 
"for  the  parish."  And,  by  sect.  11,  in  case  of  a  resolution  being 
passed  to  provide  a  burial  ground,  ''  the  vestry  shall  appoint"  a  cer- 
tain number  of  '*  ratepayers  of  the  parish  to  be  the  Burial  Board  of 
such  parish."  By  sect.  62,  the  word  "parish"  ^' shall  mean  every 
place  having  separate  overseers  of  the  poor,  and  separately  maintain- 
ing its  own  poor."  In  the  Queen  v,  Sudbury  Burial  Board,  E.  B.  k  E» 
264  (£.  C.  L.  B.  vol.  96),  it  was  held  that  this  definition  extends  the  mean- 
ing of  the  word  "parish"  to  such  places,  but  does  not  exclude  parishes 
which,  for  any  reason,  do  not  fulfil  its  conditions.  By  sect.  19,  "  The  ex- 
penses incurred"  "  by  the  Burial  Board  of  any  parish"  "  shall  be 
chargeable  upon  and  paid  out  of  the  i^tes  for  the  relief  of  the  poor 
of  such  parish."  By  sect,  23,  "The  vestries  of  any  parishes  which 
shall  have  respectively  resolved  to  provide  burial  grounds,"  "  may 
concur  in  providing  one  burial  ground  for  the  common  use  of  such 
parishes,"  "and"  "the  Burial  Boards  appointed  for  such  parishes 
respectively"  are  to  act  as  one  Board  for  providing  and  managing  that 
common  burial  ground.  By  sect.  62,  "vestry"  "shall  *mean  r^^,*. 
the  inhabitants  of  the  parish  lawfully  assembled  in  vestry,"  ^ 
'* except  in"  "parishes  in  which  there  is  a  select  or  other  vestry 
electea  under"  certain  specified  Acts,  "  or  under"  "  any  local  Act" 
''for  the  government  of  any  parish  by  vestries,  in  which  parishes  it 
shall  mean  such  select  or  other  vestry."  Unless  a  select  vestry  in  any 
parish  has  the  entire  government  of  the  parish,  the  general  vestry  is 
the  proper  body  to  appoint  a  Burial  Board  for  the  parish ;  The  Queen 
V,  Gladstone,  7  E.  &  B.  676  (E.  C.  L.  B.  vol  90),  distinguishing  The 
Queen  v.  Peters,  6  E.  &  B.  225  (E.  C.  L.  R.  vol.  88).  It  is  clear  from  these 
enactments  and  decisions  that,  as  a  general  rule,  the  vestry  of  a  parish, 
in  the  sense  in  which  the  words  "  vestry"  and  "parish"  are  usually  under- 
stood, is  the  body  by  which  a  Burial  Board  is  to  be  appointed  for  the 
parish.  Where  a  whole  parish  is  without  a  Burial  Boara,  the  vestry  of 
the  whole  parish  may  appoint  a  Board  for  the  whole  parish.  By  the  sub  • 
sequent  Act,  18  k  19  Vict.  c.  128,  s.  8,  the  churchwardens  of  parishes 
for  which  no  Burial  Board  has  been  appointed,  may  call  vestry-meet- 

(«)  ''To  amend  ibe  lawi  eonoeralngf  the  dead  in  England  bejond  tbe limit  of  tbe  Metropolis, 
ad  to  .amend"  etot  15  A  16  Viet  c.  86. 
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itigs  for  providing  burial  grounds.  Sect.  1 1  contains  provisions  for 
the  appointment  of  one  Burial  Board  for  several  united  parishes, 
under  circumstances  which  do  not  arise  in  the  present  case.  Then 
follows  sect.  12,  which  is  relied  upon  by  the  other  side  as  warranting 
the  appointment  of  a  Burial  Board  for  part  only  of  a  parish,  exclud- 
ing another  part  which  is  a  district.  But  there  is  no  *'  vestry  or  meet- 
ing in  the  nature  of  a  vestry"  for  the  parish  of  Tonbridge,  excluding 
Tonbridge  Wells  District,  and  including  Southborough ;  the  vestry 
of  Tonbridge  is  the  vestry  of  the  whole  parish.  Nor  is  Tonbridge, 
minus  Tonbridge  Wells,  plus  Southborough,  a  ''district"  within 
*181  *^^^  meaning  of  that  section.  How  can  a  poor-rate  be  properly 
J  made  for  defraying  the  expenses  of  this  Burial  Board?  The 
rate  appears,  on  its  face,  to  be  made  for  part  only  of  the  parish ;  and 
is  therefore  bad,  [Lord  Campbell,  C.  J. — Not  so,  if  the  Act  gives 
power  to  make  a  rate  for  a  part  only.]  Such  a  rate  is  not  warranted 
by  the  Act 

Lord  Campbell,  C.  J. — I  think  that  we  may  safely  pronounce  this 
Burial  Board  to  be  properly  constituted.  The  question  really  de- 
pends upon  whether  or  not  Tonbridge  Wells  is  entitled  to  have  a 
separate  Burial  Board  of  its  own.  If  Tonbridge  Wells  is  so  entitled 
(and  being  an  Ecclesiastical  District  it  is),  it  seems  to  me  a  necessary 
consequence  that  there  must  also  be  another  Board  for  Tonbridge 
exclusive  of  Tonbridge  Wells,  and  that  stat.  18  &  19  Vict.  c.  128,  s. 
12,  if  not  in  express  terms,  by  implication,  justifies  the  appointment 
of  that  Board. 

WiOHTMAN,  J. — I  did  not  hear  the  whole  o^  ihe  argument,  and 
therefore  give  no  opinion. 

Eble,  J. — I  agree  that  this  Burial  Board  was  well  constituted. 
Stat.  18  &  19  Vict  c.  128,  s.  11  enacts  that,  in  some  instances,  several 
parishes  may  have  a  common  Burial  Board.  Then  sect  12  provides 
that  a  part  of  a  parish,  if  it  fulfils  certain  conditions,  may  have  a 
Burial  Board  of  its  own ;  so  that  a  district,  such  as  Tonbridge  Wells, 
may  for  this  purpose  be  severed  from  the  rest  of  a  parish.  Mr.  Den- 
man  does  not  say  that  Tonbridge  Wells  had  not  a  right  to  a  separate 
Board,  but  argues  that  the  severance  of  this  district  from  the  parish 
«..  Q-i  incapaciates  the  rest  of  the  parish  from  having  also  a  *Board 
^  of  its  own.  If  so,  the  Board  appointed  for  the  district  must 
be  the  Board  for  the  whole  parish  of  which  the  district  is  part. 
But  it  is  clear,  by  implication  from  the  statute,  that  where  a  parish 
is  so  large  as  to  contain  a  district  with  a  separate  burial  ground,  the 
rest  of  the  parish  may  also  appoint  a  Burial  Board  of  its  own. 

Cbompton,  J.,  concurred.     Judgment  for  the  respondents. 


BRUNSDON  r.  ALL ARD.    June  9. 

An  attorney'B  rigbt  of  lien  for  hii  eostf  on  a  jadgment  recovered  bj  his  slient,  Ii  subject  to 
the  right  of  the  parties  to  the  action  to  make  a  bonH  fide  compromise.  The  result  of  sneh  com- 
promise is  that  the  lien  is  losL  Bat  the  lien  may  prevail  against  a  collasiTO  compromise  mad* 
bj  the  parties  with  the  express  object  of  defeating  it. 

The  parties  to  cross  actions,  the  plaintiff  in  each  of  which  had  obtained  jadgment,  bona  fide 
compromised  the  actions,  after  notice  to  one  of  them  and  his  attorney  firom  the  attorney- of  thie 
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other  BOt  to  do  lo  in  pr^ndice  of  tbe  latter's  lion  on  his  eliontfi  jndgmont    Held,  that  the 
attorney  had  no  ground  for  daiming  the  equitable  interferenoe  of  the  Court  to  enforce  his  Ileal 

Blackburn,  in  last  Easter  Term,  obtained  a  rule,  calling  on  the 

flaintiff)  the  defendant,  and  Sturgis,  the  provisional  assignee  of  the 
nsolvent  Court,  to  show  cause  why  the  defendant  should  not  pay  to 
Benjamin  Hope,  the  plaintiflT^s  attorney,  the  amount  of  his  costs  in 
this  action,  or  why  Hope  should  not  be  at  liberty  to  issue  execution 
on  the  judgment  in  this  action ;  or  why  he  should  not  be  at  liberty  to 
bring  an  action  on  the  judgment  in  tne  name  of  the  party  in  whom  j 
the  legal  interest  was  vested. 

It  appeared  from  the  affidavits  on  which  the  rule  was  obtained,  that 
this  was  one  of  two  cross  actions.  The  writ  in  Brunsdon  v.  Allard 
was  issued  on  16th  November,  1858,  and  the  action  was  brought  by 
the  plaintiff,  the  defendant's  tenant,  to  recover  damages  from  the 
•defendant  for  wrongfully  preventing  the  plaintiff  from  under-  ^^^ 
letting  the  demised  premises.  The  writ  in  Allard  v.  Brunsdon  '■ 
was  issued  on  80th  December,  1858.  It  was  an  action  for  two  quar- 
ters' rent  of  the  same  premises.  Judgment  for  621.  10*.,  debt  and 
costs,  was  signed,  by  consent,  in  Allard  v.  Brunsdon,  on  8d  February, 
1859. 

Brunsdon  v.  Allard  was  tried  on  2d  February,  1869,  and  the  plain- 
tiff obtained  a  verdict  for  121,  IO5.;  but  judgment  for  46?.  &s.,  dam- 
ages and  costs  in  this  action,  was  not  signed  till  9th  April  following. 
On  14th  February,  Allard  took  out  a  summons  to  set  off,  against  the 
damages  and  costs  in  Brunsdon  v,  Allard,  the  debt  and  costs  in  Al- 
lard V,  Brunsdon,  and  to  refer  it  to  the  Master  to  take  an  account  of 
the  cross  judgments,  and  to  give  his  allocatur  for  such  sum  as  might, 
on  taking  the  account,  be  found  due  to  either  party.  This  summons 
was  heard  by  Hill,  J.,  who  endorsed  on  it  an  order  that  the  set-off 
should  be  allowed  "subject  to  and  without  prejudice  to  the  attorney's 
lien ;"  but  no  order  was  ever  drawn  up  or  served.  A  ca.  sa.  was 
issued  on  the  judgment  in  Allard  v.  Brunsdon,  under  which  Bruns- 
don was  taken  in  execution  on  24th  February ;  whereupon  he  pe- 
titioned the  Insolvent  Court,  and  was  opposed  by  Allard  upon  this 
judgment.  Hope  was  Brunsdon 's  attorney  in  the  actions,  but  Messrs. 
Lewis  &  Lewis  were  employed  as  his  attorneys  in  the  Insolvent  Court. 
On  8th  April,  Messrs.  Lewis  &  Lewis  wrote  to  Messrs.  Bogerson  & 
Ford,  Allard's  attorneys,  the  following  letter : 

"  Dear  Sirs,  *'  Brunsdon  v.  Allard, 

'*  To  end  all  differences  between  plaintiff  and  defendant,  we 
will  pay,  this  morning,  10/.,  and  execute  mutual  releases  as  to  costs 
and  everything  else. 

*'  Messrs.  Bogerson  &  Co.  "  Yours  faithfully, 

"Lewis  &  Lewis." 

♦Allard  assented  to  this  proposal,  and  Brunsdon's  petition  V^^gj^ 
was  adjourned  by  the  Commissioner  of  the  Insolvent  Court,  in  '■ 
order  that  the  terms  might  be  carried  out.  Messrs.  Bogerson  &  Ford, 
on  9th  April,  gave  notice  of  the  arrangement  to  Hope,  who  then  stated 
that  he  should,  notwithstanding,  enforce  against  Allard  the  judgment 
in  Brunsdon  v.  Allard.  A  written  notice,  signed  by  Brunsdon,  not 
to  issue  execution  against  Allard,  was  served  on  Hope  on  the  morn- 
ing of  11th  April,  but,  notwithstanding,  Hope,  on  the  same  day,  is 
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sued  a  fi.  fa.  to  levy  467.  8».,  under  wfaich  the  sheriff  seized  and  kept 
possession  of  Allard's  goods.  Hope,  on  the  same  day,  gave  Allard 
and  Messrs.  Bogerson  and  Ford  a  written  notice  that  he  claimed  a  lien 
on  the  whole  amount  of  damages  Itnd  costs  recovered  in  Brunsdon  r» 
Allard,  and  that  he  should  hold  them  personally  liable  if  they  carried 
out  any  arrangement  with  Brunsdon  to  bis  prejudice.  On  15th  April, 
AUftrd  took  out  a  summons  to  set  aside  the  judgment  and  execution 
in  Brunsdon  v,  Allard,  which  was  heard  on  the  following  day,  by 
Wightman,  J.,  who  made  an  order  that  the  execution  should  be  set 
aside ;  Allard  agreeing  to  bring  no  action.  On  18th  April  releases 
were  executed  by  Brunsdon  and  Allard,  and  the  102.  was  paid  to 
Allard.  On  the  same  day  Hope  took  out  a  summons  against  Allard 
and  Sturgis,  the  provisional  assignee  of  the  Insolvent  Court,  calling 
on  them  to  show  cause  why  he  should  not  be  at  liberty  to  proceed  to 
enforce  the  judgment  in  Brunsdon  v.  Allard,  to  realize  the  amount 
of  his  lien  on  the  damages  and  costs  recovered,  notwithstanding  the 
insolvency  of  Brunsdon.  Hill,  J.,  who  heard  this  summons,  refused 
to  make  an  order,  and  referred  the  parties  to  the  Court.  Whereupon 
this  rule  was  obtained. 

^n-y  *Man%8ty  now  showed  cause. — There  is  no  means  available  to 
^  Mr.  Hope,  after  what  has  happened,  for  enforcing  the  payment 
of  his  costs.  The  action  of  Brunsdon  v,  Allard  has  been  finally  put 
an  end  to  by  the  release  executed  b^  the  parties ;  which,  as  being 
made  under  the  sanction  of  the  Commissioner  of  the  Insolvent  Court, 
is  an  answer  to  any  further  proceedings  on  the  judgment,  or  to  any 
fresh  action.  The  attorney  has  no  such  paramount  right  of  lien  on 
the  judgment,  for  his  costs,  as  that  he  should  be  allowed  to  defeat  the 
perfectly  fair  and  proper  arrangement  to  which  the  parties  have  come. 
The  other  side  seek  to  defeat  a  legal  settlement  of  the  action  by  set- 
ting up  what,  at  most,  is  but  an  equitable  right  of  the  attorney. 
Barker  v.  St.  Quintin,  12  M.  &  W.  441,t  shows  that  an  attorney's  lien 
on  a  judgment  is  merely  a  claim  to  the  equitable  interference  of  the 
Court  to  have  the  judgment  held  as  a  security  for  his  costs;  and  that 
where,  as  in  the  present  case,  his  client  has  positively  forbidden  him 
to  issue  execution,  he  cannot  do  so  even  if  it  be  established  that  the 

Elaintiff  and  defendant  colluded  to  deprive  him  of  his  lien.  Here, 
owever,  there  is  no  pretence  for  saying  that  any  such  collusion  ex- 
ists. In  Lloyd  v.  Mansell,  22  L.  J.  N.  S.  Q.  B.  110  (Bail  Court),  Erie, 
J.,  held  that  an  attorney  for  a  plaintiff  is  entitled  to  receive  the 
amounts  recovered  in  the  action  only  as  agent  of  and  representing 
the  plaintiiij  and  that  to  grant  an  application  to  enforce  the  attorney's 
lien,  against  the  defendant,  would  be  like  allowing  the  attorney  to 
bring  an  action  in  his  own  name,  where  his  client  was  the  contract- 
ing party. 

*28V  -Blackbum,  contr^. — It  is  conceded,  for  Mr.  Hope,  *that,  if 
^  the  arrangement  between  Brunsdon  and  Allard  had  been  made 
bonfi  fide,  Mr.  Hope  would  not  be  entitled  to  claim  the  equitable  in- 
terference of  the  Court;  but  it  is  contended,  on  his  behalf,  that  the 
whole  proceedings  between  those  persons,  from  the  taking  of  Bruns- 
don in  execution  downwards,  were  contrived  between  them  in  collu- 
;don,  for  the  express  purpose  of  depriving  Mr.  Hope  of  his  costs.  If 
the  Court  is  of  that  opinion,  it  will  exercise  its  equitable  jurisdiction 
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in  his  favoar.  la  Graves  t;.  EadeSi  5  Taunt.  429  (£.  C-  L.  K,  vol.  1), 
it  iras  held  that,  after  a  plaintiff  had  compromised  the  judgment-debt 
with  the  defendant^  and  bad  discharged  an  execution  without  proyid- 
ing  for  the  costs  of  the  plaintiff's  attorney,  the  attorney  eonld  not  of 
his  own  motion  sue  out  another  execution  for  the  costs.  But  Gibbs, 
C.  J^  suggested  that  he  ^'  ought,"  ''  aa  in  the  ease  of  Welsh  v.  Hole," 
I  Doug.  238,  which  was  cited,  "  to  have  come  to  the  Court  in  the  first 
instance,  and  have  taken  out  a  rule  to  show  cause  why  the  defendant 
should  not  pay  him  the  costs."  The  present  application  is  in  com- j 
pliance  with  that  suggestion.  In  Welsh  v.  Hole,  Lord  Mansfield  said, 
''  Ad  attorney  has  a  lien  on  the  money  recovered  by  his  client,  for 
his  bill  of  costs ;  if  the  money  come  to  his  hands,  he  may  retain  te 
the  amount  of  his  bill.  He  may  stop  it  in  transitu  if  he  can  lay  hold 
of  it.  If  be  apply  to  the  Courts  they  will  prevent  its  being  paid  over 
till  his  demand  is  satisfied.  I  am  inclined  to  go  still  farther,  and  to 
hold  that,  if  the  attorney  give  notice  to  the  defendant  not  to  pay  till  hi^ 
bill  should  be  discharged,  a  payment  by  the  defendant  after  such  notice 
would  be  in  his  own  wrong,  and  like  paying  a  debt  which  has  been  as- 
signed, after  *notice."  This  opinion  of  Lord  Mansfield  was  fol-  ^^iq  4 
lowed  in  Bead  v.  Dupper,  6  T.  R.  361,  where  payment  by  the  de-  *• 
fendant's  attorney  to  the  plaintiff  of  the  debt  and  costs  recovered,  after 
notice  from  the  plaintiff's  attorney  not  to  pay  till  his  bill  had  been 
drst  satisfied,  was  held  to  raise  an  equity  on  behalf  of  the  plaintiff's 
attorney,  which  the  Court  enforced  by  making  absolute  a  rule  calling 
on  the  opposite  attorney  to  pay  over  again  to  him  the  amount  of  his 
lien  on  such  debt  and  costs.  Lord  Kenyon,  in  giving  judgment,  said, 
''The  principle  by  which  this  application  is  to  be  decided  was  settled 
long  ago,  namely,  that  the  party  shall  not  run  away  with  the  fruits 
of  the  cause  without  satisfying  the  legal  demands  of  his  attorney,  by 
whose  industry,  and  in  many  instances  at  whose  expense,  those  fruits 
are  obtained.  If  indeed  the  money  had  been  paid  over  bonfi  fide  to 
the  plaintiff  before  notice  from  his  attorney  of  his  lien,  such  payment 
would  have  been  good ;  but  here  the  payment  was  made  in  violation 
of  the  notice,  which  cannot  be  sufiered.  In  Welsh  v.  Hole,  Lord 
Mansfield  compared  this  to  the  case  of  an  assignment  of  a  chose  in 
action,  which  indeed  in  legal  strictness  cannot  be  done;  but  still,  ac- 
cording to  the  rules  of  equity  and  honest  dealing,  if  the  assignee  give 
notice  to  ^  the  debtor  of  such  assignment,  he  shall  not  afterwards  be 
suffered  to  avail  himself  of  a  payment  to  the  principal  in  fraud  of 
such  notice."  Mr.  Hope,  by  giving  the  notice  of  11th  April,  has 
brought  his  case  completely  within  these  decisions.  [Lprd  Camp- 
BBLL,  C.  J. — Do  you  say  that  any  payment  by  a  defendant,  afler  notice 
of  lieu  given  by  the  plaintiff's  attorney,  is  invalid  ?]  Any  subse- 
quent payment  *made  with  the  intention  of  defeating  the  r^^ 
attorney  of  his  costs  is  so.  The  parties  ought  to  have  satisfied  ^ 
Mr.  Hope's  claim  before  they  released  each  other.  In  Bozon  v.  Bol- 
l^nd,  4  Myl.  k  0. 354,  Lord  Cottenham  held  that  a  solicitor  who,  after 
the  plaintiff  had  ceased  to  employ  him,  had  enabled  the  plaintiff  to 
recover  a  fund  in  the  suit^  had  a  lien  on  such  fund,  which,  to  the 
extent  of  the  costs  of  that  suit,  he  was  entitled  actively  to  enforoe. 
lu  Oriffin  v.  Eyles,  1  H.  Bl.  122,  it  was  held  that  an  attorney  has  a 
lieui  for  his  bill  of  costs,  on  money  levied  by  the  sheriff  imder  an  ezecu- 
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tion  on  a  judgment  recovered  by  the  client,  and  is  entitled  to  have  it 
paid  oyer  to  him  on  showing  that  the  whole  is  due  to  him  for  his  bill 
of  costs.  So;  in  Ormerod  v.  Tate,  1  East  464,  it  was  decided  that  an 
attorney  has  a  lien  upon  a  snm  awarded  in  favour  of  his  client^  as 
well  as  if  it  had  been  recovered  by  judgment ;  and  if,  after  notice  to 
the  defendant,  the  latter  pay  it  over  to  the  plaintiff',  the  plaintiff's  at- 
torney may  compel  a  repayment  of  it  to  himself,  and  he  will  not  be 
prejudiced  by  a  collusive  release  by  the  plaintiff  to  the  defendant. 
Jones  V.  Turnbull,  2  M.  &  W.  601,t  shows  that  an  attorney  has  a 
specific  equitable  lien  on  the  moneys  recovered  by  his  client.  The 
conduct  of  the  parties  in  the  present  case,  in  carrying  out  the  com- 
promise after  and  in  spite  of  Mr.  Hope's  notice  to  the  contrary,  is 
quite  sufficient  to  satisfy  the  Court  that  they  acted  in  collusion  for 
the  purpose  of  defeating  Mr.  Hope's  just  claim;  therefore,  in  accord- 
ance with  the  authorities  cited,  the  Court  can  and  ought  to  interfere 
on  Mr.  Hope's  behalf,  by  making  this  rule  absolute. 
*261  •'^  Campbell,  C.  J. — This  is  a  rule  calling  upon  *Allard 
^  to  show  cause  why  he  should  not  pay  to  the  plaintift''s  attorney 
his  costs  in  the  action,  or  why  the  plaintiff's  attorney  should  not  be 
at  liberty  to  issue  execution,  or  to  bring  an  action  on  the  judgment. 
Practically,  it  is  an  appeal  against  the  decision  of  my  brother.  Hill,  at 
chambers.  I  think  that  he  was  right,  and  that  he  was  not  called  upon 
to  make  the  order  asked  for.  Although  an  attorney  has  a  lien  for  his 
costs,  and,  when  his  client  has  recovered  judgment  in  an  action,  may 
apply  the  fruits  of  the  action  in  payment  of  the  sum  which  is  due  to 
him,  that  does  not  prevent  the  parties  to  the  action  from  coming  to  a 
compromise,  the  result  of  which  is  that  the  attorney  loses  his  lien,  pro- 
vided that  the  arrangement  is  not  a  mere  juggle  between  the  parties, 
entered  into  by  them  m  collusion  to  deprive  the  attorney  of  his  costs. 
I  see  no  sufficient  ground  for  saying  that  the  arrangement  in  the  present 
case  was  such  a  juggle.  Looking  at  the  situation  in  which  the  parties 
were,  we  may  well  presume  that  the  compromise  was  a  bond  fide  one. 
We  cannot  make  the  rule  absolute  without  affirming  Lord  Mansfield's 
doctrine  that  the  attorney's  lien  became,  by  notice  to  the  defendant, 
equivalent  to  an  equitable  assignment  to  the  attorney  of  the  judgment- 
debt.    But  we  are  not  prepared  to  go  that  length. 

WiQHTXAK,  J. — No  doubt  an  attorney  has  a  lien  for  his  costs  upon 
the  amount  recovered  in  an  action  by  his  client.  The  question  is, 
how  that  lien  is  to  be  enforced.  If,  in  the  progress  of  a  suit,  the  at- 
torney receives  any  fruits  of  the  suit,  he  may  detain  them  by  reason 
of  his  lien.    But  tb)  Court  of  Exchequer  has  held,  in  Barker  v.  St. 

*271  9^^°*^°'  ^^  ^*  *  ^'  ^^»t  that  even  collusion  between  the  *par- 
^  ^  ties  to  the  suit  gives  him  no  right  to  put  in  force  the  process  of 
the  Court  upon  a  judgment,  of  his  own  mere  motion  and  without  his 
client's  consent.  Fernaps  there  may  be  cases  in  which,  if  a  case  of 
collusion  is  thoroughly  made  out,  the  Court  will,  in  the  exercise  of  an 
equitable  jurisdiction,  interfere  in  the  attorney's  favour.  But  I  think 
that  no  sufficient  evidence  of  collusion  exists  in  the  present  case.  The 
affidavits  do  not  convince  me  that  the  object  of  the  arrangement  be- 
tween the  parties  to  the  suit  was  to  deprive  the  plaintift''s  attorney 
of  his  costs ;  though,  no  doubt,  that  was  the  result  of  it.  The  object 
appears  to  have  been  to  make  a  bonfi  fide  compromise  in  order  to  get 
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rid  of  Allard's  opposition  to  Brunsdon  in  the  Insolvent  Court.  I 
therefore  agree  with  the  rest  of  the  Court  in  thinking  that  Mr,  Hope 
lias  made  out  no  sufficient  ground  for  our  interference. 

Erle,  J. — I  am  of  opinion  that  this  rule  must  be  discharged,  I 
regret  that  the  indefinite  language  used  by  Lord  Mansfield  and  by 
Lord  Kenyon  should  have  misled  Mr.  Hope,  by  inducing  him  to  make 
this  application  to  the  Court.  The  plaintiff  in  an  action  is,  ordinarily 
speaking,  the  proprietor  of  his  own  suit ;  and  can  deal  as  he  chooses 
with  the  judgment  obtained  in  it.  "Lien,"  properly  speaking,  is  a 
vord  which  applies  only  to  a  chattel ;  **lien  upon  a  judgment''  is  a 
vague  and  inaccurate  expression,  and  the  words  ''equitable  lien"  are 
intensely  undefined.  The  attorney's  right,  however,  certainly  goes  to 
this  extent,  that,  if  a  conspiracy  between  the  plaintiflF  and  defendant, 
to  defraud  the  attorney  of  his  costs,  is  clearly  made  out,  the  Court 
will  interfere  to  prevent  it.  It  is  somewhat  difficult  to  say  what  would 
^amount  to  such  a  conspiracy ;  suffice  it  to  say  that  here  no  such  r^no 
conspiracy  has  been  shown.  L 

Cbompton,  J. — I  am  of  the  same  opinion.  This  is  rather  a  strange 
application.  In  extreme  cases  we  might  perhaps  interfere,  but  this 
is  not  a  case  of  that  kind.  I  do  not  look  upon  a  settlement  between 
the  parties  in  two  cross-actions  as  being  the  same  thing  as  setting  oS 
one  of  the  judgments  against  the  other:  which,  undoubtedly,  could 
not  be  done  to  the  prejudice  of  the  attorney's  lien.(a)  Nor  is  the 
attorney's  lien  equivalent  to  the  equitable  assignment  to  him  of  the 
judgment-debt.  It  is  a  right  subject  to  that  of  the  parties  to  the 
suit  to  make  a  bon&  fide  compromise  between  themselves.  Each 
party  is,  for  that  purpose,  dominus  litis;  and  the  Court  will  not  in- 
terfere with  any  fair  settlement  that  they  may  come  to,  although  it 
will  probably  restrain  them  from  carrying  out  a  collusive  arrange- 
ment made  on  purpose  to  defraud  the  attorney  of  either.  In  this 
case  it  does  not  appear  that  there  was  any  unfairness  or  any  collusion. 

Rule  discharged. 

(a)  See  Ralei  of  Practioe,  Hilary,  1853,  No.  63. 


*EDWARDS  and  Others,  Assignees  of  W.  C.  OAK  and  C.  H.  r»oQ 
SNOW,  Bankrupts,  v.  GLYN  and  Others.    June  10.  >-  ^^ 

0.  t  S,  bankers  at  B.,  being  in  want  of  funds  to  meet  an  expected  run  upon  their  bank, 
obtained  from  some  friends  a  written  guarantee  for  3000^,  upon  the  strength  of  which  defend- 
anu,  bankers  In  London,  adTanee  to  0.  A  S.  3000/.  The  guarantee,  S.  stated  in  evtdcnee,  was 
signed  by  the  sureties  on  the  understanding  with  0.  A  S.  that  the  money  should  be  returned  if 
Ibey  found  thenuelTes,  notwithstanding  the  advance,  unable  to  meet  the  run.  Defendants 
kotw  nothing  of  this  understanding.  S.  having  received  from  defendants  at  London  the  SOOOf. 
is  notes  and  gold,  in  a  box,  took  the  money  down  to  B.,  and  saw  C,  his  partner ;  and,  finding 
that  it  was  impossible  to  meet  the  run,  0.  A  8.  disonssed  the  propriety  of  returning  the  money. 
While  discussing  it  they  received  a  letter  ft^m  F.,  one  of  the  sureties,  saying  that,  as  the  ease 
wss  hopeless,  0.  A  8.  could  not  honourably  retain  the  money,  and  that  it  ought  to  be  returned  : 
ud  F.  afterwards,  in  an  interview,  again  urged  upon  them  the  return  of  the  money.  S.»  in 
evidence,  stated  that  this  letter  and  the  subsequent  application  from  F.  operated  upon  their 
Kinds  in  coming  to  the  conclusion  to  return  the  money.  The  box  containing  the  money  was 
momed  to  the  detaidants  unopened  x  0.  A  S.  tospended  payment  the  next  day,  and  afterwards 
Ueame  bankrupts. 

In  an  action  by  the  assignees  of  0.  A  S.  to  recover  from  the  defendants  the  3000/. ; 
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Held  (on  a  apeeial  earn  ststiDg  the  faets),  that  0.  k  S.,  in  retaraing  the  monej,  were  influenced 
not  solely  hy  their  own  with,  hat  elso  by  the  epplieation  from  the  surety :  and  that  therefore 
the  return  of  the  mon^  was  not  purely  voluntary,  and  did  not  amount  to  a  fraudulent  prefer- 
ence. 

Held  also,  hy  Brie  and  Gronpton,  Js.,  that  the  SOOO^.  was  adraaoed  en  the  specifie  under- 
standing, and  olothed  with  the  speoifle  trust,  that  it  should  be  returned  if  the  run  could  not  be 
met;  that^  as  the  purpose  for  which  it  was  advanced  had  failed,  0.  k  S.  had  only  a  legal,  and 
not  also  an  equitable,  title  to  the  money :  and  that  therefore  the  interest  in  such  money  did 
not  pass  to  their  assignees. 

Action  for  money  payable  by  defendants  to  plaintiffit,  as  assignees 
£8  aforesaid ;  for  money  received  by  defendants  to  the  use  of  plain- 
tiff, as  assignees  as  aforesaid :  and  also  for  that  defendants,  after  the 
said  bankrupts  became  bankrupts,  converted  to  their  own  use  and 
deprived  plaintiffs  of  the  possession  of  divers  notes  and  coin  of  plain- 
tiff, as  assignees  as  aforesaid ;  and  also  for  that  defendants,  before 
the  said  bankrupts  became  bankrupts,  converted  to  their  own  use  and 
deprived  the  said  bankrupts  of  the  possession  of  divers  notes  and 
coin  of  the  said  bankrupts  as  aforesaid.  Fleas.  1.  That  plaintiffs 
4,o()-i  were  not  such  assignees  as  alleged.  2.  To  the  first  *count,  that 
^  defendants  never  were  indebted  as  alleged.  8.  To  the  second 
and  third  counts,  Not  guilty.  4.  To  the  second  count,  that  the  said 
notes  and  coin  were  not  the  plaintiffs'  as  such  assignees  as  alleged. 
5.  To  the  third  county  that  the  said  notes  and  coin  were  not  the  said 
bankrupts'  as  alleged.    Issue  on  all  the  pleas. 

The  cause  came  on  to  be  tried  at  the  Sittings  for  London  after 
Hilary  Term,  1859,  before  Lord  Campbell,  C.  J.,  when  a  verdict  was 
found  for  the  plaintiffs  for  3000Z.,  subject  to  the  opinion  of  the  Court 
on  a  special  case,  which  was  substantially  as  follows : — 

The  bankrupts,  Messrs.  Oak  &  Snow,  carried  on  the  business  of 
bankers,  under  the  firm  of  Oak  &  Snow,  at  Blandford,  in  the  county 
of  Dorset.  The  defendants  carried  on  the  business  of  bankers  in 
Lombard  Street,  London,  under  the  firm  of  Glyn.  Mills  &  Co.,  and  ia 
that  capacity  acted  as  the  London  agents  for  the  banking  establish- 
ment  of  the  bankrupts  at  Blandford.  At  the  trial  of  the  cause,  the 
bankrupt,  C.  H.  Snow,  was  called  on  behalf  of  the  plaintiffs.  It  was 
agreed  that  the  facts  of  the  case  were  to  be  taken  to  be  those  therein 
specifically  set  forth,  and  also  such  as  the  Court,  placing  themselves 
in  the  situation  of  a  jury,  should  think  fit  to  infer  therefrom,  and  from 
the  evidence  given  by  the  said  witness  and  documentary  evidence  as 
hereinafter  set  forth,  subject  to  the  objection,  if  valid,  of  the  admis- 
sibility in  evidence  of  the  statement  alleged  by  the  said  witness,  in 
his  cross-examination,  to  have  been  made  by  him  to  the  guarantors 
at  the  time  of  their  respectively  signing  the  guarantee  mentioned  in 
his  examination :  and  also  of  the  admissibility  in  evidence  of  the 
contents  of  a  letter  alleged  by  the  said  witness,  in  his  cross-examina- 
tion, to  have  been  receivea  by  him  from  Mr.  Farquharson  on 
•Sn   **^^  night  of  12th  February,  1858,  and  of  all  evidence  relating 

^  thereto  respectively;  and  which  statement  and  letter,  and  all 
evidence  in  the  said  examination  relating  thereto  respectively,  were, 
if  not  admissible,  to  be  considered  as  thrown  out  of  the  case.  The 
said  witness,  C.  H.  Snow,  on  his  examination  in  chief,  stated  as  fol* 
lows :  *'  W.  C.  Oak  and  I  carried  on  the  business  of  bankers  at  Bland- 
ford  in  copartnership,  under  the  firm  of  Oak  &  Snow,  from  1848|  and 
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tlie  defendants  were  our  London  agents.  For  some  time  before  and 
in  February,  1858,  we  bad,  as  customers  of  our  bank,  a  firm  carry* 
ing  on  business  at  Blandford  under  tbe  name  of  Barnes  &  Sons ;  and, 
in  February,  1858,  Barnes  &  Sons  stopped  payment,  being  indebted 
to  oar  firm  at  tbat  time  in  about  11,000Z.  In  consequence  of  the 
failure  of  Barnes  &  Sons  there  was  a  run  upon  our  bank,  and  moneys 
were  not  paid  in  as  usual  to  the  credit  of  accounts,  and  the  resources 
of  the  bank  were  cramped  in  consequence.  About  the  time  of  the 
failure  of  Barnes  k  Sons  our  firm  was  also  indebted  and  otherwise 
liable  to  the  defendants,  on  our  agency  account,  to  a  considerable 
amount :  and,  on  7th  February,  1858,  our  firm  received  by  post  the 
following  letter  from  the  defendants : — 
'*  *  Dear  Sirs,  Lombard  Street,  Feb.  6,  1858. 

'* '  Your  general  account  this  day  is  88001,  Dr.,  which  includes 
30002.  of  Barnes,  Or.  Also  we  hold  under  discount  several  of  their 
bills.  This  state  of  things  being  by  no  means  satisfactory  to  us,  we 
have  to  request  you  will,  without  delay,  remit  us  further  ample  se- 
curity. ** '  We  remain,  dear  Sirs, 

'* '  Your  very  obedt.  Servts., 
"  *  To  Messrs.  Oak  &  Snow.  " '  Glyn,  Mills  &  Co. 

'* '  (Private).' 

*"  On  9th  February,  1858,  our  firm  received  by  post  the  fol-  r^oft 
lowing  letter  from  the  defendants : —  '■ 

"  *  Dear  Sirs,  London,  Feb.  8th,  1858. 

"  '  We  are  surprised  to  have  no  intimation  from  you  upon  the 
subject  of  Messrs.  Barnes  &  Co.'s  affairs.  We  wrote  you  on  the  6th, 
and  shall  hope  to-morrow  to  hear  from  you  as  to  security  or  guarantee 
for  any  balance  of  account  which  may  be  due  to  us.  The  position 
which  your  account  has  assumed  in  consequence  of  Barnes  k  Sons' 
failure  renders  it  our  painful  duty  to  state  that  we  must  decline,  unless 
upon  satisfactory  securities,  to  increase  the  advance  upon  your  account. 

it  i  yf^  remain,  dear  Sirs,  faithfully, 

"  *  P.  Glyn,  Mills  &  Co.' 
"  On  8th  February,  1858,  our  firm  sent  the  following  letter  by  post 
to  the  defendants : — 

" '  Blandford,  8th  February,  1858. 
"'Gentlemen, 

"  *  We  will  attend  to  your  request  as  quickly  as  possible,  but 
we  have  been  a  great  deal  inconvenienced  by  the  return  of  Barnes's 
wool  bills  on  Smith  &  Hubbard,  We  had  hoped  to  have  waited  for 
a  better  price  for  The  Chester  and  Holyhead,  The  North  British  and 
Aberdeen,  in  your  Mr.  George  G.  Glyn's  name:  but  we  will  now 
thank  you  to  sell  them  at  the  best  price  you  can  for  money,  and  credit 
our  account  therewith. 

** '  We  remain.  Gentlemen,  your  obedt.  Servts. 
" '  Messrs.  Glyn  &  Co.  (Signed)    " '  Oak  &  Snow.' 

"  On  9th  February,  1858,  our  firm  sent  the  following  letter  by  post 
to  the  defendants : — 
" '  Gentlemen,  Blandford,  9th  Feb.,  1858. 

" '  We  regret  your  inquiry  respecting  Barnes  &  Sons'  accept* 
ances  to  Smith  should  have  remained  unanswered  *by  Satur-  r^„Q 
day's  post»  but  we  had  some  difficulty  in  ascertaining  tbe  true  ^ 
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position  of  tbem.    We  presume,  however,  the  answer  which  we  wrote 
you  yesterday  will  explain. 

" '  The  two  remaining  notes  of  Barnes  &  Sons  for  1500?.  and  1000  Z., 
in  your  hands,  will  be  covered ;  and  the  whole  of  the  other  bills  and 
acceptances  bearing  their  endorsement  are  perfectly  good,  and  will 
be  paid. 

'*  *  Barnes  &  Sons  themselves,  to  our  very  great  surprise,  have  been 
obliged  to  stop ;  and  we  fear  it  will  be  some  little  time  before  it  can 
be  ascertained  how  their  affairs  will  turn  out.  We  are  preparing  to 
send  you  a  covering  guarantee,  which  we  hope  will  be  considered 
amply  suflScient  for  anything  which  we  may  find  it  necessary  to  draw 
for.  In  the  meantime  our  advices  shall  be  confined  within  as  narrow 
a  limit  as  possible. 

" '  We  remain.  Gentlemen,  your  obedt.  Servts., 
" '  Messrs.  Glyn  &  Co.  (Signed)    "  *  Oak  &  Snow.' 

"  On  10th  February,  1858,  our  firm  sent  the  following  letter  by  post 
to  the  defendants : — 

'"Blandford,  10th  February,  1858. 
** '  Gentlemen, 

*'  *  The  guarantee  we  referred  to  in  our  private  letter  of  yester- 
day has  been  signed  by  five  of  our  friends  for  IQOO/.  each,  and  has 
been  agreed  to  be  signed  by  three  others.  We  propose  asking  in  all 
eight  or  ten  to  join,  and  we  hope  to  forward  it  complete  by  Friday  or 
Saturday's  post. 

" '  We  remain.  Gentlemen,  your  obedt.  Servts., 
" '  Messrs.  Glyn  k  Co.  " '  Oak  &  Snow.* 

" '  London.' 
♦341       *'  ^"  ^^^  February,  .1858,  our  firm  sent  the  following  letter 
-'  by  post  to  the  defendants : — 

*'  •  Blandford,  11th  February,  1858. 
" '  Gentlemen, 

'* '  Our  friend  Mr.  Tucker  will  present  to  you  to-morrow  the 
guarantee  we  referred  to,  signed  by  eight  of  our  friends,  which  we 
hope  will  be  satisfactory :  and,  if  so,  if  you  will  hand  to  Mr.  Tucker 
2000/.  in  gold  and  lOOOZ.  in  Bank  of  England  notes,  fives  and  tens, 
we  shall  feel  obliged.  We  do  not  at  all  anticipate  that  we  shall  re- 
quire to  make  use  of  anything  like  this  sum ;  but,  Saturday  being 
our  market  day,  we  wish  to  be  prepared,  Barnes  &  Sons'  failure  hay- 
ing caused  some  excitement  in  the  neighbourhood. 

'' '  We  expect  one  or  two  other  signatures  to  be  added  to  the  guar- 
antee in  the  course  of  a  day  or  two,  and 

" '  We  remain,  Gentlemen,  your  obedt.  Servts., 

J  Signed)  *' '  Oak  &  Snow.' 
.  to  in  the  last-mentioned  let- 
ter, was  the  solicitor  of  our  firm,  and  the  guarantee  referred  to  in  that 
letter  was  a  guarantee  dated  10th  February,  1858,  addressed  to  the  de- 
fendants, and  signed  by  the  parties  whose  names  are  respectively  sub- 
scribed thereto ;  and  was  as  follows : — 

''  *  To  Messrs.  Glyn  k  Co.,  Bankers,  London. 
'' '  Gentlemen, — In  consideration  of  your  agreeing  to  advance  money 
and  to  give  credit  to  Messrs.  William  Coventry  Oak  and  Charles 
Hastings  Snow,  of  Blandford,  on  the  guarantee  hereinafler  contained. 
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we,  the  undersigned,  do  hereby  jointly  and  severally  guaranty  to 
jou  the  payment  of  any  moneys  which  shall  become  due  to  you  from 
the  said  William  Coventry  Oak  and  Charles  *Hastings  Snow ;  p^o - 
Provided  that  we  are  not  separately  or  individually  to  be  liable  *■ 
for  more  than  one  thousand  pounds  each  under  or  by  virtue  of  this 
guarantee. 
**' Dated  this  tenth  day  of  February,  1858. 

(Signed)    '* '  J.  J.  Farquharson, 
" '  BoBT.  Farquharson, 
"'Anthony  Huxtable'  [and  five  others.] 
"On  the  evening  of  11th  February,  1858,  I  went  from  Blandford 
to  London,  accompanied  by  Mr.  Tucker;  and  on  12th  February,  1858, 
Mr.  Tucker  and  I  then  being  in  London,  I  requested  Mr.  Tucker  to 
go  to  the  banking-house  of  the  defendants  in  Lombard  Street,  and 
todeliver  to  them  the  said  guarantee,  and  to  receive  from  them  8000Z., 
that  is  to  say,  1000^.  in  Bank  of  England  notes  and  2000Z.  in  sover- 
eigns and  half-sovereigns ;  and  on  the  afternoon  of  the  same  day  he 
delivered  to  me  a  parcel,  which  he  said  he  had  received  from  the  de- 
fendants, and  which  he  said  contained  SOOOl.    After  receiving  the 
said  parcel  from  Mr.  Tucker,  and  on  the  same  day,  I  returned  from 
London  to  Blandford,  taking  the  said  parcel  with  me.     I  arrived  at 
Blandford  at  eleven  o^clock  on  the  night  of  the  same  day,  and  pro- 
ceeded at  once  to  the  private  residence  of  my  partner,  Mr.  Oak,  tak- 
ing the  said  parcel  with  me ;  and  at  Mr.  Oak's  house  there  was  a 
discussion  between  Mr.  Oak  and  me  respecting  the  affairs  of  the  Bank. 
We  came  to  a  resolution  there  that  night.    Directly  I  saw  Mr.  Oak, 
when  I  heard  what  had  been  passing  on  that  day,  we  came  to  the 
determination  of  returning  the  SOOOl  unopened.    The  reason  why 
we  came  to  that  determination  was,  that  Mr.  Oak  had  told  me  that 
large  demands  had  been  made  upon  the  Bank  that  day,  which  he  had 
in  part  satisfied,  and  in  part  put  off  until  the  following  day,  of 
•amounts  that  would  have  far  exceeded  the  8000Z.    On  that  we   r^og 
found  that  it  would  be  quite  impossible  to  use  the  money  honour-  ^ 
ably,  so  we  determined  to  return  it.     At  the  same  time  we  also  came 
to  the  determination  not  to  carry  on  the  business  of  the  Bank,  but 
to  suspend  payment  the  next  morning ;  and  the  next  morning  we  did 
suspend  payment  accordingly.    At  the  time  of  our  coming  to  these 
determinations  our  firm  was  insolvent.     Mr.  Oak  and  I  afterwards, 
and  on  the  same  evening,  went  to  the  house  of  Mr.  Farquharson, 
where  I  was  then  staying  on  a  visit.    Mr.  Farquharson  was  my 
brother-in-law,  and  was  one  of  the  parties  who  had  signed  the  guar- 
antee before  referred  to ;  ^nd  at  the  house  of  Mr.  Farquharson,  on 
the  same  evening,  a  conversation  took  place  between  Mr.  Farquhar- 
son, Mr.  Oak  and  me,  in  the  course  of  which  Mr.  Farquharson  told 
Us  that  it  would  be  impossible  for  us  to  use  the  said  SQOO/.,  because 
he  knew,  from  what  he  had  heard,  that  it  would  be  impossible  for  us 
to  use  the  money  with  honour :  and  that  was  the  opinion  of  Mr.  Oak 
and  myself.    He  pressed  on  us  the  necessity  of  returning  the  money. 
On  the  morning  of  the  following  day,  13th  February,  1858,  I  went 
from  Blandford  to  London,  taking  with  me  the  said  parcel  unopened. 
"On  my  arrival  in  London  on  the  same  day,  I  proceeded  at  once 
to  the  banking-house  of  the  defendants  in  Lombard  Street,  and  went 
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into  the  private  room  of  the  bank,  and  there  sav  Mr.  Greorge  Glyn, 
one  of  the  defendants,  and  put  the  bag  containing  the  SOOOl  on  the 
table,  and  reqtiested  him  to  give  me  up  the  guarantee  before  referred 
to,  which  he  refused  to  do,  saying  that  he  must  hold  it  to  cover 
any  balance  that  might  arise  from  the  non-payment  of  any  of  the  bills. 
*371  ''*  P^o^^^^^  against  *this,  but  I  left  the  money.  On  17th  Feb- 
^  ruary,  1858,  our  firm  sent  the  following  letter  by  post  to  the 
defendants : — 

'* '  Gentlemen,  *' '  Blandford,  17th  February,  1858. 

*'  *  We  perceive,  by  the  account  which  we  received  yesterday, 
that  you  have  passed  through  it  the  3000Z.  bullion  delivered  to  Mr. 
Tucker  on  Friaay.  This  appears  like  mixing  it  up  with  the  general 
account,  which  we  think  ought  not  to  have  been  done,  as  that  advance 
was  intended  to  form  a  separate  transaction.  The  guarantee  was  ob- 
tained solely  with  the  object  of  securing  any  advance  you  made  ta  us 
after  the  same  was  deposited  with  you,  the  object  of  our  friends 
being  to  provide  us  with  immediate  available  means  to  enable  us  to  go 
on.  The  3502.  bullion  sent  down  by  Mr.  Kentish  we  consider  is  a 
fair  charge  upon  the  guarantee,  as  he  left  it  only  on  the  assurance  that 
it  was  gone  up ;  but  it  was  fully  understood  by  both  of  us  that  the 
guarantee  was  to  cover  only  future  advances.  When  we  came  fully 
to  consider  the  situation  we  were  in,  having  already  experienced  a 
considerable  pressure,  and  a  prospect  of  it  increasing  in  force,  we 
came  to  the  resolution  of  suspending  payment  rather  than  trench 
upon  the  guarantee :  and  we  ana  our  friends  fully  believed  that,  when 
we  delivered  the  80002.  to  you  unopened,  and  offered  to  repay  the 
8502.,  the  guarantie  would  be  given  up.  If  the  guarantee  had  beeu 
given  to  cover  other  securities,  we  may  as  well  have  retained  the 
gold,  which  we  think  would  have  been  ample  to  have  carried  us 
through  the  run.  We  hope,  therefore,  you  will  see  the  intention  of 
the  transaction,  and  that,  both  for  the  tranquillization  of  our  minds» 
as  well  as  for  the  ends  of  honour  and  justice,  you  will  at  once  return 
^ooi  us  the  guarantee.  If  *any  payments  were  made  or  liability 
J  entered  into  by  you  on  the  Friday,  these  would  also  probably 
be  a  &ir  charge  upon  it. 

"  *  Anxiously  waiting  your  reply, 
"  *  To  Messrs.  Glyn  k  Co.  ** '  We  remain,  &c., 

" '  London.  " '  Oak  k  Snow.' 

"  And  on  19th  February,  1858,  our  firm  received  by  post  the  fol- 
lowing letter  from  the  defendants : — 

"  '  Dear  Sirs,  London,  February  18,  1858. 

"  *  We  have  received  your  letter  of  the  17th,  and  cannot  but 
express  our  surprise  at  its  contents. 

"  *  The  guarantee  which  you  promised  to  send  us  was  as  cover  for 
the  bills  running  and  as  further  security  for  the  account :  it  came  into ' 
our  hands  upon  that  understanding,  and  was  acted  upon  accordingly. 

'"The  80002.  sent  on  the  12th  was  treated  by  us  in  the  ordinary 
oourse  of  business,  and  went  in  the  usual  way  through  our  books. 
No  request  was  made  to  us  to  treat  it  otherwise,  or  to  open  any  new 
or  separate  account.  The  S0002..  when  returned  to  us  on  Saturday 
morning,  was  placed  to  the  credit  of  the  account,  at  the  request  of 
Mr.  SnoWi  as  money  returned  unopened. 
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'"We  can  of  coarse  say  nothing  as  to  the  understanding  which 
jou  may  have  had  with  your  friends,  and  can  only  judge  of  the  trans* 
action  by  the  facts  known  to  us. 

"  *  We  remain,  dear  Sirs,  yours  faithfully, 

** '  Glyn,  Mills  k  Co. 
**' Messrs.  Oak  &  Snow,  Blandford.' " 

The  same  witness,  on  cross-examination,  stated  as  follows :  "  Our 
firm  had  anticipated  a  run  on  our  Bank  on  Saturday,  13th  February, 
1858.  Saturday  was  the  market  day  at  Blandford,  but  we  had  an- 
ticipated that  *the  80001  would  be  sufficient  to  carry  us  over  p^o^* 
the  run  at  that  time,  that  is,  when  I  went  to  London,  on  Friday,  ^ 
12th  February,  1868.  Previous  to  making  the  application  to  the 
defendants  for  the  3000?.,  our  firm  had  applied  to  several  of  our 
friends  to  sign  the  guarantee  before  referred  to,  and  amongst  others, 
to  Mr.  Haxtable  and  Mr.  Farquharson.  At  the  time  the  guarantors 
signed  that  guarantee,  I  told  each  of  them  that  it  was  not  to  be  made 
use  of  unless  we  saw  clearly  that  it  would  carry  us  over  the  crisis. 
When  Mr.  Tucker  brought  me  the  3000?.  which  he  received  from  the 
defendants,  it  was  in  a  box,  fastened  up,  and  it  remained  in  that  state 
until  it  was  returned  by  me  to  the  defendants.  When  I  returned  to 
Blandford  from  London  on  the  night  of  Friday,  12th  February,  I 
went  direct  to  Mr.  Oak's  private  residence,  and  did  not  go  to  the 
Bank  at  all.  About  a  quarter  of  an  hour  after  my  arrival  at  Mr. 
Oak's  residence,  and  before  we  had  come  to  any  resolution,  and  whilst 
we  were  discussing  about  it,  I  received  a  letter  from  Mr.  Farquhar- 
son. That  letter  is  lost.  The  purport  of  that  letter  was  begging  us 
not  to  make  use  of  the  3000?.,  ana  saying  that  we  could  not  do  so 
safely  or  honourably,  and  that  the  money  ought  to  be  returned  imme- 
diately. That  letter  strengthened  my  own  opinion.  It  concurred 
with  my  own  judgment.  Of  course  it  strengthened  my  mind.  It 
certainly  operated  on  my  mind  in  coming  to  the  conclusion  to  take 
hack  the  money.  I  handed  the  letter  to  my  partner.  Mr.  Farquhar- 
son was  aware  that  I  had  gone  up  to  London  for  the  money.  We 
went  to  Mr.  Farquharson's  house  as  before  mentioned,  about  an  hour 
after  I  had  received  that  letter,  and  we  left  the  money  at  Mr.  Oak's 
private  residence.  When  we  arrived  at  Mr.  Farquharson's,  we  again 
•discussed  the  question,  and  he  pressed  on  us  the  necessity  of  r^^^^ 
returning  the  money.  Mr.  Farquharson's  letter,  and  what  took  ^ 
place  when  I  saw  him,  strengthened  me  in  my  resolution  to  return 
the  money.  After  I  had  been  at  Mr.  Farquharson's  house  some  time, 
the  hex  containing  the  8000/.  was  brought  by  my  servant  from  Mr. 
Oak's  to  Mr.  Farquharson's  house,  where  it  remained  until  I  took  it 
to  London  the  next  morning.  Mr.  Farquharson  went  to  London  with 
me.  When  I  went  to  the  defendants  on  13th  February,  the  defend- 
ant, Mr.  George  Glyn,  when  I  asked  for  the  guarantee,  insisted  on 
keeping  it  to  meet  any  bills  that  might  be  payable,  and  I  protested 
against  it,  and  pointed  out  to  him  that  the  guarantee  was  only  for 
futnre  advances.  Before  I  left  him  he  gave  me  his  word  that  the 
80002.  returned  by  me  should  be  put  against  the  advance  of  that  sum 
on  12th  February." 

The  same  witness,  on  re-examination,  stated  as  follows:  "After  my 
Teturn  to  Blandford,  on  the  night  of  Friday,  12th  February,  it  was 
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my  opinion  that  the  money  should  be  returned.  That  opinion  w&<i 
formed  on  the  statement  of  Mr.  Oak  to  me  od  my  arrival."  Mr. 
Tucker,  referred  to  in  the  evidence  of  the  said  witness  as  aforesaid, 
did,  in  fact,  deliver  the  said  guarantee  to  the  defendants  on  12th 
February,  1858;  and  at  the  same  time  the  defendants  did,  in  fact, 
deliver  to  the  said  Mr.  Tucker,  and  the  said  Mr.  Tucker  received 
from  the  defendants,  the  said  parcel  or  box  referred  to  in  the  evi- 
dence of  the  said  witness ;  and  at  the  time  of  the  delivery  of  the  said 
parcel  or  box  by  the  defendants  to  the  said  Mr.  Tucker,  and  of  the 
receipt  thereof  by  the  said  Mr.  Tucker  from  the  defendants,  and  also  ' 
at  the  time  of  the  delivery  thereof  by  the  said  Mr.  Tucker  to  the 
said  witness,  and  of  the  receipt  thereof  by  the  said  witness  from  the 
•411  ^^^  ^^'  *Tucker,  and  also  at  the  time  of  the  delivery  thereof 
-'  by  the  said  witness  to  the  defendant,  Mr.  George  Olyn,  as  stated 
in  the  evidence  of  the  said  witness  respectively  as  aforesaid,  the  said 
parcel  or  box  did  in  fact  contain  30002.,  that  is  to  say,  1000{.  in  Bank 
of  England  notes,  and  20002.  in  sovereigns  and  half-sovereigns. 

The  firm  of  the  bankrupts  did  not  resume  their  said  business  after 
the  determination  come  to  by  them  on  tbe  night  of  12th  February, 
1858 ;  and  the  position  of  the  said  firm  remained  unaltered  from  that 
time  until  and  at  the  time  of  the  adjudication  of  bankruptcy  herein- 
after mentioned. 

Messrs.  Oak  &  Snow  were,  on  17th  March,  1858,  adjudged  bank- 
rupts on  their  own  petition :  and  the  plaintiff  Edwards  was  appointed 
official  assignee  and  the  other  plaintiffs  were  appointed  creditors^  as- 
signees. 

On  2d  July,  1858,  the  assignees,  through  their  solicitors,  demanded 
from  the  defendants  the  80002.  returned  to  them  by  the  bankrupts 
as  aforesaid;  the  defendants  refused  to  comply  with  such  demand, 
and  the  action  was  brought  to  recover  the  said  300021 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plain- 
tiffs were  entitled  to  recover  in  such  action.  If  the  Court  should  be 
of  opinion  in  the  affirmative,  the  verdict  was  to  stand.  If  the  Court 
should  be  of  opinion  in  the  negative,  a  verdict  was  to  be  entered  for 
the  defendants. 

Collier^  for  the  plaintiffs. — The  repayment  to  the  defendants  of  the 
sum  advanced  by  them  was  a  fraudulent  preference  by  the  bankrupts. 
It  was  a  payment  voluntarily  made,  in  contemplation  of  bankruptcy, 
and  in  favour  of  one  creditor  to  the  prejudice  of  the  rest.  It 
*421  *^^  ^  payment,  and  not  a  mere  return  of  the  actual  notes  and 
-'  coin.  The  defendants  contend  that  this  advance  was  a  separate 
transaction,  not  part  of  the  ordinary  course  of  business  between  them- 
selves and  the  bankrupts.  But  that  is  immaterial ;  the  bankrupts 
and  the  defendants  were,  as  regards  this  advance,  in  the  position  of 
debtor  and  creditor ;  and  the  30002.,  when  advanced,  was  placed  by 
the  defendants  to  the  credit  of  the  bankrupts'  general  account.  The 
payment,  further,  was  made,  not  only  in  contemplation  of  bankruptcy, 
out  voluntarily:  for  the  request  by  one  of  the  sureties,  that  the 
money  should  not  be  used,  cannot  be  considered  as  pressure ;  and, 
moreover,  the  bankrupts  had,  before  such  request  was  made,  deter- 
mined to  return  the  money.  Further,  the  payment  was  to  the  advan- 
tage of  the  defendants  as  creditors,  to  the  prejudice  of  the  other  credit* 
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ore.  It  18  true  that  the  parties  immediately  benefited  by  the  return 
of  the  money  were  the  sureties,  and  not  the  defendants.  But  a  volun- 
tary payment,  in  contemplation  of  bankruptcy,  by  the  debtor,  the 
effect  of  which  is  to  defeat  the  equal  distribution  of  his  property,  is 
a  fraudulent  preference,  though  he  may  not  have  intended  such  pay- 
ment to  benefit  any  particular  creditor :  Marshall  t^.  Lamb,  5  Q.  B. 
115  (E.  C.  L.  R.  vol.  48).  And  the  defendants  here  were  benefited,  in  not 
having  to  sue  the  sureties.  [Crompton,  J. — ^If  the  surety  is  a  party 
benefited  by  the  payment,  surely  importunity  by  him  is  sufiicient  to 
prevert  the  payment  being  a  fraudulent  preference.]  It  certainly 
seems  to  have  been  considered  by  the  Court,  in  Strachan  v.  Barton, 
11  Exch.  647,t  that  it  is  not  necessary  that  the  person  exercising  the 
importunity  should  have  the  immediate  right  of  enforcing  the  pay- 
ment. But  it  is  *necessary  that  he  should  be  a  person  who  r^Ao 
would  be  damnified  by  the  non-payment ;  and  here  the  sureties  '- 
would  not  necessarily  be  damnified.  [Erlb,  J. — In  Mogg  v.  Baker, 
4  M.  &  W.  848,t  it  was  held  that,  if  the  payment  originates  with  the 
debtor,  it  is  a  fraudulent  preference ;  but  that  a  mere  bona  fide  demand 
by  the  creditor,  without  any  pressure,  is  sufiicient  to  support  a  pay- 
ment made  in  consequence.]  Cook  v.  Rogers,  7  Bing.  438  (B.  C.  L, 
R.  20),  shows  that  even  a  threat  of  arrest  by  the  creditor  does  not 
necessarily  prevent  the  payment  being  voluntary,  and  that  it  may 
nevertheless  be  left  to  the  jury  to  say,  looking  at  the  motives  and 
state  of  mind  of  the  bankrupt  at  the  time  of  payment,  whether  the 
payment  was  voluntary  or  not.  The  question  here  is  whether  the 
bankrupts,  in  making  this  payment,  were  substantially  and  mainly 
induced  (to  use  the  expression  adopted  by  the  Court  in  Tatton  v.  Wade, 
18  Com.  B.  871  (E.  C.  L.  R.  vol.  86),  by  the  application  and  representa- 
tions of  the  surety.  The  evidence  shows  that  they  were  not.  Brown  v, 
Kempton,  19  L.  J.  N.  S.  C.  P.  169,  and  Cook  v.  Pritchard,  6  Sc.  N.  R. 
34,  are  to  the  same  effect,  and  show  that,  even  where  there  is  pressure 
by  the  creditor,  the  pavment  by  the  bankrupt,  if  not  induced  by  that 
pressure,  but  made  voluntarily  and  in  contemplation  of  bankruptcy. 
13  a  fraudulent  preference. 

Bovill,  contrl. — First ;  as  the  bankrupts  were  not  absolutely  en- 
titled to  the  money,  but  held  it  on  a  sort  of  equitable  understanding 
that  it  was  to  be  returned  on  the  contingency,  which  occurred,  of  the 
advance  not  proving  sufficient  to  enable  them  to  avert  suspension  of 
payment,  their  property  in  it  was  not  such  as  to  pass  to  their  assignees. 
The  case  finds  that,  when  the  guarantee  *was  signed,  the  sureties  r^AA 
were  told  by  the  bankrupts  **  that  it  was  not  to  be  made  use  of  *- 
unless"  they  "  clearly  saw  their  way  through  the  run."  The  return 
of  the  money,  therefore,  when  a  failure  became  inevitable,  was  only 
carrying  out  the  original  arrangement.  And  it  was  held,  in  Toovej" 
V,  Milne,  2  B.  &  Aid.  683,  that  where  money  was  advanced  to  a  bank- 
rupt for  a  particular  purpose,  an  implied  stipulation  was  raised  for  its 
repayment  if  that  purpose  failed ;  and  that  the  repayment  by  him,  on 
the  failure  of  that  purpose,  was  protected  as  against  his  assignees. 
Moore  v,  Barthrop,  1  B.  &  C.  6,  is  a  decision  to  the  same  effect.  In 
Mo?g  V.  Baker,  S  M.  &  W.  195,t  the  decision  in  which  case,  in  error 
4  M.  &  W.  848,t  has  been  referred  to  by  the  Court,  it  was  laid  down 
by  Parke,  fi.,  that  the  assignees  of  a  bankrupt  take  only  such  property 
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as  the  bankrupt  was  equitably,  as  well  as  legally,  entitled  to  at  tbe 
time  of  the  bankruptcy.  The  money  here  was  clothed  with  a  trust ; 
and  it  is  immaterial  whether  the  defendants  knew  of  this  or  not. 

Secondly,  even  if  the  assignees  would  have  had  a  right  to  the  money 
if  the  payment  were  void,  the  pajrment  here  was  not  void.  There  was 
no.  fraudulent  preference.  It  is  clear  that  the  wishes  and  expressed 
opinion  of  the  surety  influenced  the  bankrupts  in  paying  it  over  to 
the  defendants.  That  is  sufficient  to  prevent  the  payment  being  void 
as  against  the  assignees,  whether  it  was  made  under  actual  pressure 
or  not :  Mogg  v.  Baker,  4  M.  &  W.  348.t  And  a  surety  has  sufficient 
interest  in  tbe  money  advanced  to  give  an  application  by  him  the  same 
eflfect  as  an  application  by  an  ordinary  creditor.  In  Van  Gasteel  r. 
Booker,  2  Exch.  691,  706,t  Parke,  B.,  in  delivering  the  judgment  of 
the  Court,  says  that  "the  law  as  to  a  fraudulent  preference  of  a  particu- 
itiA^-\  lar  creditor  had  *been  laid  down  by  my  brother  Rolfe  so  as  to 

-•  operate  too  favourably  for"  the  assignees,  "inasmuch  as  his  state- 
ment of  the  law  was  likely  to  lead  to  the  inference  that,  to  render  a  pref- 
erence on  the  eve  of  bankruptcy  valid,  a  threat  or  pressure,  with  an 
immediate  power  of  rendering  it  available  by  taking  legal  steps,  was 
necessary.  This  is  certainly  not  so :  for  a  surety  for  the  bankrupt,  or 
one  to  whom  a  debt  is  due  but  not  payable,  may  obtain  a  valid  prefer- 
ence though  he  has  no  present  power  of  proceeding  against  the  bank- 
rupt. To  defeat  a  payment  or  transfer  made  to  a  creditor,  the  assignees 
must  show  it  to  be  fraudulent  as  against  the  body  of  creditors  entitled 
under  the  fiat,  by  proving  it  to  be  voluntary  on  the  part  of  the  bankrupt, 
and  in  contemplation  of  his  bankruptcy ;  and  if  it  is  made  in  conse- 
quence of  the  act  of  the  creditor,  it  is  not  voluntary."  So,  in  Strachan 
v.  Barton,  11  Exch.  647,t  Alderson,  B.,  says,  "I  apprehend  that  a 
voluntary  payment  is  a  payment  simply  by  the  act  and  will  of  the  party 
making  it,  and  that,  if  there  is  anything  to  interfere  with  or  control  this 
will,  then  it  is  not  a  voluntary  payment."  And  Brown  v.  Kempton,  19 
L.  J.  N.  S.  C.  P.  169,  is  an  authority  to  show  that,  where  such  inter- 
ference or  control  operates,  the  fact  of  the  payment  being  also  made 
with  the  concurrence  and  will  of  the  debtor,  and  in  contemplation 
of  bankruptcy,  does  not  make  such  payment  invalid. 

Collier^  in  reply. — It  is  a  fallacy  to  say  that  here  the  money  was 
clothed  with  a  trust;  the  condition  was,  that  the  guarantee  should 
not  be  used  unless  a  failure  could  be  thereby  averted.  Tbe  guarantee 
was  used:  and  the  money  advanced  by  the  defendants  upon  the 
♦461   ®*^®°8^1^  of  *i^  w^  parted  with,  by  them,  unconditionally ;  so 

^  that  they,  as  between  themselves  and  the  bankrupts,  had  an 
unconditional  right  to  be  repaid.  [Crompton,  J. — Suppose  the  loan 
had  been  by  a  check  on  tne  defendants'  bank.]  That,  no  doubt, 
might  have  raised  the  distinction,  pointed  out  by  the  Court  in  Moore 
V.  Barthrop,  1  B.  &  C.  6  (E.  C.  L.  R  vol.  8),  between  a  simple  ad- 
vance of  money  and  a  check  given  for  a  specific  purpose.  [Cromp- 
ton, J. — Had  the  bankrupts  more  than  a  right  to  this  money  for  a 
specific  purpose  only  ?]  As  between  themselves  and  the  defendants, 
they  had.  [Crompton,  J. — If  any  one  but  the  bankrupts  had  an 
equitable  right  to  the  money,  it  would  not  pass  to  the  assignees.] 
There  was  no  equitable  right  in  the  sureties  to  compel  the  return  of 
the  money  to  the  defendants.    And,  further,  that  return,  though  made 
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for  the  parpose  of  saving  the  sureties  from  loss,  was  not  made  at  their 
instance,  and  was  therefore  a  fraudulent  preference. 

Lord  CAHPBELLy  C.  J. — I  am  ,of  opinion  that  the  defendants  are 
entitled  to  judgment.  My  opinion  does  not  rest  on  the  ground  that 
the  bankrupts  were  bound,  in  equity,  to  return  the  money  on  the 
failure  of  the  purpose  for  which  it  was  advanced :  and,  if  the  repay- 
ment had  been  made  in  notes  and  coin  other  than  the  identical  notes 
and  coin  advanced,  I  should  still  have  thought  that  this  action  was 
not  maintainable.  The  ground  upon  which  I  rest  my  judgment  is, 
that  this  payment  by  the  bankrupts  was  not  a  voluntary  payment, 
hat  was  made  under  what,  in  the  legal  sense  of  the  word,  may  be 
called  pressure ;  not  from  the  defendants,  the  immediate  creditors, 
but  from  the  sureties,  under  whose  guarantee  ♦the  money  had  p^^^- 
been  advanced.  A  request  by  a  surety  that  the  money  for  '- 
tbe  payment  of  which  he  is  ultimately  responsible  may  be  paid 
over  by  the  debtor  to  the  creditor,  prevents  such  payment  by  the 
debtor  from  being  a  voluntary  payment  just  as  much  as  a  re- 
quest by  the  creditor  himself  Here  the  sureties  had  clearly  an 
interest  in  the  money  being  returned,  on  the  failure  of  the  specific 
purpose  for  which  it  was  advanced,  and  in  its  being  applied  to  the 
discharge  of  the  debt  of  8000t ;  for  if  it  were  not  so  applied,  they 
would  be  liable  on  their  guarantee  to  the  defendants ;  while,  if  it  were 
so  applied,  their  liability  would  cease,  as  it  had  been  stipulated  that 
tbe  guarantee  should  cover  future  advances  only.  Then,  do  the  facts 
of  tbe  case  show  any  demand  or  proposal  by  the  sureties,  that  the 
money  should  be  so  returned,  which  operated  upon  the  mind  of  the 
bankrupts  at  the  time  when  they  returned  the  money  7  I  think  they 
do.  There  is  good  reason  for  thinking  that,  but  for  Farquharson  s 
letter,  the  money  would  not  have  been  returned ;  at  all  events  that 
that  letter  had  its  effect  upon  the  mind  of  the  bankrupts,  although 
they  might,  independently,  have  been  inclined,  as  a  matter  of  honour, 
to  return  the  money.  The  application  by  the  sureties,  therefore,  was 
one  operating  element,  if  it  were  not  the  exclusive  one,  in  the  return 
of  the  money ;  so  that  according  to  the  rule  laid  down  in  Brown  v. 
Kempton,  19  L.  J.  N.  S.  C.  P.  169,  a  case  which  I  think  was  most 
properly  decided,  the  payment  was  not  voluntary. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  The  money  was  ad- 
vanced by  the  defendants  solely  on  the  credit  of  *the  sureties,  r^Ao 
who  had  given  a  guarantee  in  order  to  procure  for  the  bank-  ^ 
rupts  money  for  a  specific  purpose ;  and  on  that  purpose  failing,  the 
sureties  press  the  bankrupts  to  return  the  money  In  my  opinion 
that  prevents  the  subsequent  return  of  the  money  by  the  bankrupts 
from  being  a  voluntary  payment  The  evidence  shows  that  the  pres- 
sure was  considerable.  Mr.  Farquharson,  one  of  the  sureties,  not  only 
writes  to  request  the  return  of  the  money,  but  afler\wards,  in  an  inter- 
view, gives  it  as  his  opinion  that  the  bankrupts  were  bound,  in  honour, 
to  return  it.  I  have  no  doubt  that  this  pressure  was  one  of  the  causes 
which  induced  the  bankrupts  to  return  the  money ;  and  the  case  there- 
fore comes  within  the  principle  of  those  other  cases  in  which  it  has 
been  laid  down  that  a  payment,  not  made  simply  and  solely  on  the 
motion  of  the  debtor  himself,  is  not  a  voluntary  payment  within  the 
meaning  of  tbe  Bankruptcy  Law. 

1.  *  B.y  VOL.  IL 
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Ektis,  J. — I  also  am  of  opinion  fbat  the  defendants  are  entitled  to 
our  judgment.  I  concur  with  the  Lord  Chief  Justice  and  my  brother 
Wightman  in  thinking  tliat  the  payment  was  not  voluntary ;  and  I 
will  not  add  any  more  on  that  head.  But  I  also  think  that  this  was 
b  specific  advance  for  a  specific  purpose,  on  the  understanding, 
between  the  bankrupts  and  their  sureties  through  whom  it  was  pro- 
cured for  them,  that  the  money,  if  not  used  for  that  purpose,  should 
be  returned.  The  money  was  required  to  meet  a  run  upon  the  bank- 
rupts' bank  on  a  particular  day :  and  the  giving  of  the  guarantee  by 
the  sureties,  the  promise  to  them  by  the  bankrupts  that  they  would 
use  the  money  only  if  it  would  enable  them  to  meet  the  run,  and  the 
*491  ^^^i™^^  *advance  by  the  defendants  of  the  money,  on  the 
-'  strength  of  the  guarantee,  form,  in  my  opinion,  one  transaction. 
It  is  very  much  as  if,  before  the  bank  opened  on  the  day  on  which 
the  run  was  expected,  the  sureties  had  brought  8000/.  to  the  bank, 
and  said  '*  There  is  3000/.;  use  it,  if  it  will  carry  you  through  the 
run;  if  it  will  not,  do  not  touch  it;  whether  it  will  or  not  we 
leave  to  your  judgment."  If,  as  soon  as  the  bank  opened,  the  run 
was  obviously  to  an  extent  which  the  3000/.  would  not  meet,  would 
the  bankrupts  have  been  entitled  to  retain  this  8000/.  for  the  benefit 
of  their  general  creditors?  The  case  is  entirely  within  the  principle 
of  Toovey  v.  Milne,  2  B.  &  Aid.  683,  where  120/.  had  been  advanced 
to  the  bankrupt,  before  bankruptcy,  for  the  purpose  of  settling  with 
his  creditors ;  and  he,  no  settlement  having  been  made,  returned  part 
of  the  money.  Abbott,  C.  J.,  held  that,  as  the  money  was  advanced 
for  a  special  purpose,  and  was  therefore  clothed  with  a  specific  trust, 
the  assignees  of  the  bankrupt  had  no  right  to  it,  and  that  the  repay- 
ment of  it,  on  the  failure  of  the  purpose  for  which  it  was  advanced, 
was  protected  as  against  them.  At  one  time  the  tendency  of  the 
Courts  was  in  favour  of  the  assignees  of  a  bankrupt,  and  of  swelling 
as  much  as  possible  the  assets  for  distribution  among  the  general  body 
o  creditors.  Great  endeavour  was  made  by  Parke,  B.,  to  stem  thi.s 
tide.  Mogg  V.  Baker,  4  M.  &.W.  348,t  and  Van  Casteel  v.  Booker, 
2  Exch.  691,t  are  instances  of  this  endeavour :  and  in  Brown  t;. 
Kempton,  19  L.  J.  N.  S.  C.  P.  169,  the  question  as  to  what  constitutes 
a  voluntary  payment  was  again  most  fully  discussed,  and  a  rule  was 
laid  down  which  entitles  the  defendants,  upon  that  point  also,  to  our 
judgment. 

♦501  *Cbompton,  J. — T  have  known  the  tide,  to  use  my  brother 
J  Erie's  expression,  turn  more  than  once,  as  regards  the  rights  of 
assignees  and  creditors :  what  I  wish  is  to  keep  as  much  as  possible 
to  the  decisions  ^tablishing  the  principle  set  up  at  the  last  turn  of 
the  tide.  Both  the  questions  raised  in  the  present  case  are  of  great 
commercial  importance;  and  on  both  I  am  disposed  to  think,  with 
the  rest  of  the  Court,  that  the  defendants  are  entitled  to  judgment. 
The  first  question,  which  was  properly  kept  distinct  by  Mr.  Bovill 
from  the  second,  is,  not  what  are  the  rights  of  the  defendants,  but 
what  the  rights  and  liabilities  of  the  bankrupts  are,  and  whether  third 
parties,  the  sureties,  have  such  an  equitable  interest  in  the  money  as 
to  prevent  the  assignees  from  having  any  right  to  interfere.  I  think 
the^ase  falls  within  the  principle  laid  down  in  Toovey  v.  Milne,  2  B. 
&  Aid.  683 :  a  case  which,  although  the  point  in  it  was  decided  Mrithout 
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mncli  discussion,  upon  a  motion  for  a  new  trial,  seems  to  me  to  iar 
down  a  very  useful  and.  proper  rule  of  law.  The  machinery  by  which 
the  advance  was  obtained  in  the  present  ease  is  somewhat  different : 
bat  this  fact  is  common  to  both  cases,  that  the  advance  was  made  for 
a  specific  purpose  only,  and  on  the  understanding  that  it  should  be 
naed  only  tor  that  purpose.  As  soon  as  that  purpose  failed,  the  sure- 
ties had  a  right  to  say  *'•  We  gave  our  guarantee  on  the  understanding 
that  it  should  be  used  for  a  specific  purpose :  and,  that  purpose  hav- 
ing failed,  vou  are  bound  to  return  the  money  advanced  upon  that 
guarantee."  The  advance  being,  to  use  the  expression  of  Abbott, 
0.  J.,  in  Toovey  v.  Milne,  2  B.  &  Aid.  688,  clothed  with  a  specifio 
trust,  the  'bankrupts,  though  they  might  have  a  legal,  had  not  r^j.^ 
aa  equitable  right  to  use  the  money  for  any  other  purpose ;  and  ^ 
equity  would,  I  think,  have  interfered  to  prevent  them  from  doing, 
so.  Therefor^  on  the  principle  that  the  assignees  of  a  bankrupt  take 
only  propertv  to  which  the  bankrupt  has  both  a  legal  and  an  equitable 
right,  the  plaintifiEs  have  no  ground  of  action.  As  to  the  second 
point,  I  am  of  opinion  that,  according  to  the  rule  of  law  laid  down  in 
Brown  v.  Kempton,  19  L.  J.  N.  S.  C.  P.  169,  there  was  no  fraudulent 
preference.  I  think  that  the  return  of  the  monev  was  the  result 
partly  of  a  desire  on  the  part  of  the  bankrupts  to  ^  what  was  hon- 
ourable (though  the  payment  would,  if  sokly  so  produced,  have  been, 
in  law,  a  fraudulent  preference)  and  partly  of  the  representations  and 
the  letter  of  Mr.  Farquharson,  one  of  the  sureties.  "  That  letter," 
Mr.  Snow,  one  of  the  bankrupts,  stated,  ''strengthened  my  own 
opinion."  "  It  certainly  operat^  on  my  mind  in  coming  to  tne  con- 
clusion to  take  back  the  money."  The  bankrupts  therefore,  not  being 
influenced  solelv  by  their  own  wish  in  returning  the  money,  did  not 
commit  a  fraudulent  preference.  This  question  was  carefully  dis- 
cussed by  Wilde,  C.  J.,  in  his  summing  up  in  that  most  important 
case  of  Brown  v.  Kempton,  which  I  have  already  mentioned :  and 
also  in  the  judgment  of  the  Exchequer  Chamber,  in  the  same  case, 
delivered  by  Parke,  B.,  in  which  it  is  laid  down  that  **  if  the  pay- 
ment was  made  under  the  influence  of  the  pressure  and  importunity 
of  the  defendant"  (the  creditor)  "  and  also  with  a  desire  to  give  him 
a  {^reference  in  the  event  of  a  bankruptcy,"  there  was  no  fraudulent 
preference.  The  principle,  in  short,  is  that  the  payment  *must  r^^^ 
be  perfectly  voluntary;  and  a  payment  cannot  be  considered  as  *• 
perfectly  voluntary  when  other  motives  tend  to  bring  it  about  besides 
the  debtor's  own  wish.  The  decision  in  Strachan  v.  Barton,  11  Exch. 
647,t  follows  the  same  principle  as  Brown  v,  Kempton,  19  L.  J.  N.  S. 
C.  P.  169 ;  and  is  also  an  authority  in  favour  of  the  contention  of  the 
defendants  in  the  present  case,  and  which  I  consider  to  be  clearly 
right,  that  pressure  by  a  surety  prevents  the  payment  from  being 
voluntary  as  much  as  pressure  by  a  creditor.  I  think,  therefore,  that 
the  defendants  are  entitled  to  our  judgment  upon  both  grounds. 

Lord  Campbell,  C.  J. — I  wish  to  be  understood  as  by  no  means 
differing  from  the  rest  of  the  Court  as  to  the  legal  effect,  upon  the 
rights  of  the  assignees  of  a  bankrupt,  of  an  advance  made  to  him  for 
a  specific  purpose,  and  clothed  with  a  specific  trust.  But,  as  I  did 
not  feel  quite  clear  that  the  facts  of  the  case  showed  an  advance  on 


62  EDWARDS  v.  GLYN.    T.  T.  1859. 

those  terms,  I  thought  it  better  to  ground  my  judgment  upon  the 

other  point  only.  Judgment  for  the  defendants. 

Upon  the  Bubjeot  of  firaadalentpre-  oarefully-considered   opinion,  decided 

ference  the  current  of  jadicial  opinion,  that  the  jury  was  justified  in  finding 

which   has  daring  a  long  period  set  for  the  defendant ;  that  it  was  the  in- 

towards  a  bald  construcUon  of   the  tention  alone  to  defeat  the  operation  of 

statutes  of  bankruptcy  without  the  addi-  the  bankrupt  law  which  constituted  a 

tion  of  glosses,  has  since  the  date  of  fraudulent  preference.      A    payment 

Edwards  v,  Oljn  found  its  natural  made  in  the  absence  of  such  a  motiye 

boundary  in  the  recent  case  of  Bills  v.  though  its  necessary  consequence  wonld 

Smith,  11  Jar.  N.  S.  155.     There  in  be  to  prevent  a  rateable  distribution  of 

April,  1862,  the  bankrupt  applied  for  the  bankrupt's  effects,  and  thus  defeat 

a  loan  to  his  brother  the  defendant,  the  law,  is  valid.     Demand  or  pressure 

who  procured  the  money  thus  advanced  by  the  creditor  rebuts  ordinarily  the 

from  his  bankers  upon  stipulating  to  re-  presumption  of  a  fraudulent  intention 

turn  it  on  the  1st  of  the  following  July,  to  defeat  the  law,  which  would  arise 

The  bankrupt,  being  informed  of  the  from  a  spontaneous  payment  unezplain- 

terms  upon  which   his  brother  had  ed ;  hence  the  emphasis  which  is  laid 

obtained  the  money,  without  any  pres-  upon  such  evidence.     But  any  other 

sure  or  solicitation  from  the  defendant  evidence  which  satisfies  the  jury  of  the 

repaid  him  the  amount  borrowed  on  b<mdjide  character  of  the  payment  ii 

the  1st  of  July.    C.  J.  Cockbum,  in  a  sufficient 
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Wbere  a  parUh  eomea  down  m  far  m  the  bank  of  a  rirer,  (hen  is  a  piimi  facie  presumption 
thAl  Um  pariah  extendB  m  far  aa  the  middle  of  the  river.  A  pier  leading  from  the  rirer's  bank| 
in  «aeh  a  parieh,  into  the  river,  beyond  the  low-wator  mark,  and  consisting  of  a  fixed  platform, 
npported  on  piles  eommenoing  within  two  or  three  inches  from  the  bank,  and  a  floating  barge, 
Boored  close  to,  but  not  attached  to,  the  platform,  is  to  be  held,  in  the  absenoe  of  evidenee  to 
rsbot  the  presumption,  as  being  within  the  parish.    And  such  pier  is  rateable  to  the  poor-rate. 

On  an  action  brought  by  plaintiffs  against  defendants  for  the  re- 
covery of  certain  rates  claimed  by  plaintiffs  to  be  due  and  payable  to 
them  by  defendants  under  certain  assessments  for  the  relief  of  the 
poor  of  the  parish  of  Botherhithe,  in  the  county  of  Surrey,  a  case 
was,  by  consent  and  by  order  of  Crompton,  J.,  stated  for  the  opinion 
of  the  Ck)urt,  which  was  substantially  as  follows: 

The  plaintifi^  are  the  churchwardens  and  overseers  of  the  said 
parish  of  Botherhithe,  and  the  defendants  are  the  managers,  on  behalf 
of  certain  of  the  watermen  of  the  river  Thames  who,  with  them,  are 
the  owners  or  proprietors,  and  for  the  purposes  of  this  case  may  be 
regarded  as  the  exclusive  occupiers,  of  the  Commercial  Dock  Pier 
hereinafter  described. 

The  said  pier  projects  into  the  river  Thames,  and  commences  at 
and  from  a  distance  of  about  two  or  three  inches  away  from  a  certain 
embankment,  wharf,  wall,  or  landing-place,  situate  within  the  said 
parish ;  but  whether  the  river  front  of  the  said  embankment  forms  or 
is  in  fact  the  river  boundary  of  such  parish  is  unknown  to  either  of 
the  parties  to  the  action,  except  in  so  far  as  the  same  may  be  inferable 
from  or  determined  by  the  facts. 

The  plaintiffs,  however,  admit  that,  in  beating  the  boundaries  of  the 
said  parish,  the  parochial  authorities  do  not  for  that  purpose  proceed 
on  the  river,  but  upon  and  along  the  embankments,  wharves,  walls, 
landing-places  *or  shore  abutting  thereon;  whereas,  in  the  |-^,g^ 
adjoining  parish  of  Bermondsey,  the  parochial  authorities,  in  •- 
heating  the  boundaries  of  that  parish,  go  along  the  middle  of  the 
river  Thames.  The  plaintiffs  also  admit  that  they  are  not  aware  of 
the  said  parish  of  Botherhithe  having  at  any  time  done  or  exercised 
any  parochial  acts  or  authority  beyond  the  said  embankment.  The 
average  high-water  mark  rises  within  three  feet  of  the  top  of  the  said 
embankment.  The  said  embankment  is  the  termination  of  a  street 
and  public  thoroughfare  leading  from  the  said  river  into  the  township 
and  parish  of  Botherhithe  aforesaid,  and  has  been  from  time  imme- 
morial used  by  the  Thames  watermen  as  a  landing-place  and  a  place 
of  embarkation  for  persons  conveyed  by  them. 

In  1854  the  Corporation  of  London  granted  the  said  watermen  per- 
mission to  erect  the  present  standing  pier.  The  said  pier  is  about 
203  feet  long,  and  consists  partly  of  a  fixed  wooden  framework,  which 
extends  to  about  twenty  feet  beyond  low-water  mark,  and  partly  of  a 
floating  barge  or  dummy,  which  is  placed  against  the  extreme  end 
of  the  said  framework,  beyond  the  low- water  mark.  The  framework 
is  supported  upon  wooden  piles  driven  into  the  bed  of  the  river,  the 
first  oif  the  said  piles  being  two  or  three  inches  from  the  embank- 
ment The  barge  is  moored  by  anchors  and  chains,  but  is  not  fastened 
to  the  framework.     [The  case  then  proceeded  to  describe  in  detail  the 


6t  MoCANNON  v.  SINCLAIR.    T.  T.  1869. 

construction  of  the  fixed  framework  and  barge.  This  part  of  the 
case  is  omitted,  as  it  does  not  afGsct  the  argument,  or  the  decision  of 
the  Court.]  The  use  of  the  pier  necessarily  embraces  the  whole 
length  thereof,  and  payments  made  in  respect  of  such  use  constitute 
fUl  the  profits  which  the  defendants,  for  themselves  and  the  said  water- 
^Kf^l  ^^^  ^  connection  *with  them,  derive  from  the  occup&tion  and 
^  user  ef  the  said  pier. 

The  defendants  refused  to  pay  the  said  rates  on  the  ground,  among 
others,  that  the  said  pier  was  not  liable  to  be  rated,  inasmuch  as  the 
aaane  was  not  within  the  said  parish. 

The  first  question  for  the  opinion  of  the  Court  was,  Whether  the 
defendants  were  liable  to  be  rated  in  respect  of  their  occupation  of 
the  said  pier,  or  any  part  thereof.: 

The  second  question  was  merely  as  to  the  form  of  the  rate,  and  was 
fiot  raised  before  the  Court. 

Lush,  for  the  plaintiflFs. — The  question  is  whether  any  part  of  the 
pier  is  within  the  parish.  The  plaintiffs  contend  that  it  is,  inasmuch 
as  the  parish  of  Botherhithe  extends  to  the  middle  of  the  river. 
Prima  facie,  the  boundary  of  a  county  would  be  held  to  extend  so 
far :  and  the  same  presumption  exists  as  to  a  parish.  [The  Court 
then  called  upon  the  other  side.] 

J.  Simon,  for  the  defendants. — The  onus  of  proving  the  area  of 
rateability  lies  upon  the  party  claiming  to  make  the  rate.  [Lord 
Campbell,  C.  J. — Is  there  not  a  presumption,  under  such  circum- 
stances as  these,  which  it  is  for  the  party  rated  to  rebut  7]  If  there 
be  such  presumption,  it  is  rebutted  by  the  facts  of  the  case.  The 
parish  authorities,  in  beating  the  boundaries,  go  no  further  than  the 
embankment,  contrary  to  the  practice  of  the  authorities  of  the  adjoin- 
ing parish,  who  proceed  along  the  middle  of  the  river.  That  raises 
the  inference  that  the  boundaries  of  the  parish  of  Botherhithe  do  not 
embrace  as  much  of  the  river  as  the  parish  of  Bermondsey  does, 
^jgg,  [Lord  Campbell,  C.  J. — It  may  be  that  the  parish  *authorities 
-'  of  Botherhithe  go  as  near  to  the  boundaries  as  the  land  will 
permit,  on  the  assumption  that  it  is  well  known  that  the  parish  really 
extends  to  the  middle  of  the  river.  If  any  inference  be  raised  from 
the  practice  of  the  parish  authorities  of  Bermondsey,  it  is  an  infer- 
ence against  the  defendants.]  But,  further,  there  is  no  presumption, 
in  the  case  of  a  parish,  that  it  extends  beyond  the  bank  of  the  river 
on  which  it  stands;  though  such  presumption  may  exist  as  to  the 
boundary  of  a  county,  or  the  ownership  of  land,  abutting  on  a  river. 
In  Begina  v.  Musson,  8  E.  k  B.  900  (E.  C.  L.  B.  vol.  92),  it  was  held 
that  there  is  no  primS  facie  presumption  that  the  portion  of  land  on 
the  seashore,  between  high  and  low  water  mark,  forms  part  of  a 
parish  coming  down  to  the  seashore ;  and  that  in  the  absence  of  evi- 
dence  that  it  does  form  part  it  must  be  taken  that  it  does  not.  [Xiord 
Campbell,  C.  J. — There  the  parish  abutted  upon  the  sea.]  There  is 
no  distinction  between  the  sea  and  a  navigable  river,  as  regards  the 
boundary  of  land  abutting  on  either. 

Lord  Campbell,  C.  J. — ^The  point  has  very  properly  been  argued : 
but  we  are  all  clearly  of  opinion  that  the  plainti£&  are  entitled  to 
judgment. 
Per  CuBiAK.(a)  Judgment  for  the  plaintiff 

(a)  Lord  CMapbell,  C.  J.^  Wigblmui,  Erie  and  Crompton^  Ji. 
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*WILLIAM  WESTOVEB,  Appellant^  v.  CHARLES  PEB-     r»-,y 

KINS,  Respondent.    June  11.  L  °' 

A  carnmg9  mod  hones  belonging  to  the  Queen,  driven  by  the  Queen's  coachman,  and  used  bj 
a  aeaber  of  the  Queen's  household,  or  his  family  with  the  Queen's  permission,  though  not 
vpoB  the  Qaeen's  senriee,  are  exempt  Arom  turnpike  tolls. 

This  was  a  case  stated  under  stat.  20  &  21  Yict.  c.  43,  and  was  sub- 
stantially as  follows : 

At  the  Petty  Sessions  held  at  Weston,  in  the  county  of  Somerset, 
on  13th  January,  1859,  an  information  was  preferred  by  the  appeU 
lant,  one  of  Her  Majesty^s  coachmen,  against  the  respondent,  keeper 
of  the  Bathampton  turnpike  gate,  for  that  the  respondent,  on  27th 
Beoember,  1858,  in  the  parish  of  Bathampton,  in  the  said  county,  did 
demand  and  take  a  certain  toll  for  a  carriage  and  horses  which  passed 
throagh  the  said  turnpike  gate,  and  which  was  exempt  from  the  pay- 
ment thereof  such  exemption  having  been  then  and  there  claimea. 

On  the  toll  being  demanded,  the  appellant  produced  the  following 
ticket. 

•'  The  bearer,  William  Westover,  one  of  the  Queen^a  servants,  in 
charge  of  Her  Majesty's  horses  and  carriage. 

*'  Royal  Mews,  Pimlico,  (L.  s.)        "  J.  R.  Gboves, 

*•  12th  November,  1858."  "  Crown  Equerry." 

The  appellant  deposed  as  follows.  "I  have  been  sixteen  years  acting 
as  coachman  to  Her  present  Majesty.  For  two  years  successively, 
viz^  1856  and  1857, 1  went  by  road  with  the  same  horses  and  carriage 
I  have  now  to  Dover.  My  wife  was  at  the  time  inside,  alone.  We 
~  at  Dover  three  months  each  time.     I  was  in  the  habit  of 


takiog  out  airing,  during  that  time,  Mrs.  *Groves,  who  was  in  r^gg 
the  carriage  on  27th  December.  Mrs.  Groves  is  the  wife  of  '- 
Major  Groves,  Grown  Equerry.  I  receive  my  money  for  my  services 
from  the  paymaster  of  the  household.  During  the  six  months  I  drove 
the  carriage,  Mrs.  Groves  was  in  it,  and  I  passed  through  several 
torapike  gates  during  the  six  months^  and  it  was  only  on  one  occasion 
I  ever  paid  toll,  and  the  money  was  afterwards  refunded  to  me.  I 
never  received  any  remuneration  from  Major  Groves.  The  Queen's 
coronet  is  on  the  carriage." 

It  was  admitted  by  consent  (after  the  case  had  been  drawn  up)  that 
the  carriage  and  horses  were  the  property  of  Her  Majesty,  and  that 
at  the  time  toll  was  taken  by  the  collector  Mrs.  Groves  (the  wife 
of  Major  Groves  the  Crown  Equerry)  was  in  the  carriage.  It  was 
abo  further  admitted  that  Major  Groves  was  at  the  time  in  London, 
and  that  the  carriage  and  horses  were  not  on  this  occasion  being  used 
in  the  discharge  of  Major  Groves's  duty  as  Crown  Equerry,  but  that 
Mrs.  Groves  was  driving  in  the  carriage  for  her  own  pleasure.  It 
was  also  admitted  that  such  user  of  the  carriage  and  horses  was  by 
the  permission  of  Her  Majesty.  It  was  also  admitted  that  the  said 
highway  upon  which  the  said  toll  was  demanded  was  a  highway 
within  the  operation  of  The  General  Turnpike  Act,  8  G.  4,  c.  126 ; 
and  also  that  the  respondent,  subject  to  the  points  raised  in  the  case, 
was  lawfully  entitled  to  demand  and  take  the  said  toll  by  virtue  of 
that  Aet  and  of  the  local  Act  regulating  the  said  highway. 
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On  the  part  of  the  respondent,  it  was  admitted  that  Her  Majesty's 
exemption  extended  to  all  persons,  horses  and  carriages  attending 
Her  Majesty ;  but  it  was  contended  that  the  Queen  could  not  extend 
*5d1  her  prerogative  so  as  to  *exempt  persons  using  her  carriages 
-'  at  a  distance,  as  in  the  present  case,  more  particularly  as  the 
exemptions  in  stat.  3  G.  4,  c.  126,  s.  32,  and  4  G.  4,  c.  95,  s.  24,  ex- 
tended only  to  horses  and  carriages  attending  Her  Majesty  or  any  of 
the  Royal  Family,  or  returning  therefrom. 

The  justices  dismissed  the  information. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  Queen 
being  quit  of  all  tolls  by  prerogative,  Her  Majesty's  carriage  and 
horses  were  or  were  not,  under  the  circumstances  stated,  entitled  to 
pass  toll  free  over  the  Bathampton  turnpike  road  on  the  occasion 
referred  to. 

Sir  Fitzroy  Kelly,  Attorney-General,  for  the  appellant. — The  decision 
of  the  justices  was  wrong.  It  is  admitted,  by  the  other  side,  that  the 
Queen  is  free  from  toll  by  prerogative:  and  a  carriage  and  horses 
'belonging  to  the  Queen,  and  used  by  another  with  her  permission, 
are  as  free  from  toll  as  if  they  were  being  used  by  the  Queen  person- 
ally. The  exemptions  contained  in  stats.  3  G.  4.  c.  126,  and  4  G.  4, 
c.  95,  which  include,  no  doubt,  an  exemption  of  horses  and  carriages 
in  attendance  on  the  Queen,  do  not,  it  is  admitted,  apply  to  the  case 
of  a  carriage  and  horses  of  the  Queen,  used  by  one  of  her  honsehdd 
with  her  permission  but  not  in  attendance  on  her.  But  iu  Com.  Di. 
Toll  {(y  1),  it  is  said,  "  The  King  is  quit  of  all  tolls  by  his  preroga- 
tive, citing  Corporation  de  Maydenhead,  Palm.  76,  85.  In  Viner^s 
Abridgment,  Toll,  (D)  1,  it  is  laid  down  that  the  King  shall  go  toll 
free  in  all  markets  and  fairs,  for  things  bought,  &c.  In  Brooke's 
Abridgment,  Prerogative,  pi.  112,  and  in  other  authorities,  the  same 
itac\-\  position  is  laid  down.  It  is  on  this  prerogative  *that  the  ap- 
^  pellant  relies,  and  not  upon  the  exemptions  in  the  statutes 
referred  to.  But  one  of  those  statutes,  8  G.  4,  c.  126,  furnishes  aa 
argument  in  favour  of  the  appellant.  By  sect.  39,  if  any  person  sub- 
ject to  toll  refuses  to  pay  it  after  demand,  the  collector  may  distrain, 
among  other  things,  the  carriage  and  horses  in  respect  of  which  such 
toll  is  imposed.  If,  therefore,  the  respondent's  contention  be  correct, 
not  only  would  great  inconvenience  arise  by  the  distress  of  the  Queen's 
carriages  and  horses,  but  a  toll  collector  would  be  the  person,  ob- 
viously a  most  unfit  one,  to  inquire,  in  such  a  case  as  the  present, 
into  the  precise  circumstances  attending  the  use  of  the  carriage.  [He 
was  then  stopped  by  the  Court.] 

Watkin  William%  for  the  respondent. — The  carriage  and  horses 
were  liable  to  toh.  Toll  is  a  personal  obligation,  not  necessarily 
imposed  upon  the  owner,  as  such,  of  the  goods  in  respect  of  which 
it  is  claimed ;  the  goods  being  merely  the  measure  of  the  liability, 
where  the  liability  exists,  of  the  person  using  them  for  the  time. 
Where,  therefore,  the  owner  of  the  goods,  when  using  them  himself, 
is  exempt  from  toll,  it  does  not  follow  that  another  person  using  those 
goods  is  exempt.  So,  here,  the  prerogative  of  the  Queen,  the  owner 
of  the  carriages  and  horses  in  question,  to  be  exempt  from  toll,  does 
not  extend  to  Major  Groves,  whose  wife  was  the  person  using  the 
carriage  at  the  time.    Even  if  the  prerogative  extended  so  £Eir  as  to 
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exempt  the  person   using  the  goods  from  the  toll  from  which  the 
Sovereign  is  exempt  when  using  them,  the  exemption  of  the  former 
eoiild  arise  only  in  cases  where  the  Sovereign  himself  would  be  liable 
if  he  were  not  exempted  by  prerogative.    Now,  here,  the  Queen, 
inde[>endently  of  prerogative,  would  *not  have  been  liable  to   r^n^ 
pay  UjII  ;  and  therefore  the  carriage  and  horses  were  not  pro-    '■ 
tec-te<l  by  the  royal  prerogative.     In  Les  Termes  de  la  Ley,  p.  526, 
toll  is  described  as  follows:    ''Tol  or  Tolne,  is  most  properly  a  pay- 
ment used  in  cities,  towns,  markets,  and  fairs,  for  goods  and  cattel 
brought  thither  to  be  bought  and  sold :  and  is  always  to  be  paid  by 
the  buyer,  and  not  by  the  seller,  except  there  be  some  custom  other 
wisse.     There  are  divers  other  tols ;  as  turn  tol,  which  is  where  tol  is 
pud  for  beasts  that  are  driven  to  be  sold,  although  they  be  not  sold 
indeed.     Tol  travers  is,  where  one  claims  to  have  a  halfpenny,  or  such 
like  tol,  of  every  beast  driven  over  his  ground.    Through  toll  is, 
where  a  town  prescribes  to  have  certain  toll  for  every  beast  that  goes 
through   their  town."     In  Sheppard's   Abridgment,  title   Toll,   the 
following  general  definition  is  given:  '*Toll,  in  a  general  sense,  doth 
mgnifie  any  manner  of  custom,  subsidy,  prestation,  imposition,  or 
sum  of  money,  demanded  for  carrying  out,  or  bringing  in  of  wares 
to  be  taken  of  the  buyer.     And  is  sometimes  used  for  a  liberty  to 
buy  and  sell  within  the  precincts  of  a  manor.     And  so  it  seems  to  be 
bot  as  a  fair  or  market.     Sometimes  it  is  used  for  a  tribute,  or  cus- 
tom, to  pay  a  little  sum  of  money  for  a  conveniency  of  passage,  or 
some  other  thing.    As  where  it  is  claimed  for  the  setting  up  of  stalls 
in  fairs  or  markets,  which  is  called  stallage :  or  for  the  digging  up  of 
the  ground  there  for  that  purpose,  which  is  called  pickage:  or  for 
drawing  up  of  vessels  out  of  a  ship  into  a  wharf,  which  is  called 
cranage :  or  for  going  over  such  a  place  on  foot,  which  is  called 
pedage:  or  for  passing  over  a  ferry,  with  man  or  beast,  which  is 
called  a  passage:  or  for  passing  over  a  bridge,  which  is  called  pon- 
tage: or  for  the  paving  of  a  city,  or  causway,  which  is  called  pavage: 
or  for  the  making  of  a  wall  in  time  of  war  *for  defence  of  the   r^r.^^ 
nation,  which  is  called  murage :  or  for  the  weighing  of  wool,    ^    '* 
which  is  called  tronage :  or  for  passage  with  wares,  which  is  called 
passage.     But  this  word  is  most  commonly  and  properly  taken  for  a 

Eayment  nsed  in  cities,  towns,  markets,  and  fairs,  for  goods  and  cattle 
rougbt  thither  to  be  bought  and  sold.''  Similar  definitions  are 
given  in  Fitzherbert's  Abridgment,  title  Tollf  Brooke's  Abridgment, 
title  2b/fc,  Com.  Di.  Toll  (A),  and  Vin.  Ab.  Toll  (A),  note.  And, 
undoubtedly,  the  language  of  the  authorities,  in  speaking  of  the 
Sovereign's  prerogative  to  be  free  from  toll,  would  seem  at  first  in 
favour  of  the  contention  that  the  prerogative  attaches  to  the  goods. 
In  Fitzherbert's  Abridgment,  title  ToU^  pi.  5,  a  case  is  given  from 
Yearb.  23  H.  8,  the  original  report  of  which  does  not  exist,  but  which 
is  thus  cited  by  Fitzherbert.  ^'  Nota  que  le  Boy  aler  toll  free  en  touts 
markets  et  faires  pur  chose  achate,  &g.  :  car  le  Boy  ne  fera  prejudice 
par  son  graunt  aascun  libertie  que  perteign  a  sa  person,  &c. :  mes 
quaere  de  toll  travers,  sil  paiera  ceo,  et  semble  que  cy."  And  it  is  to 
this  case  that  Brooke,  in  his  Abridgment,  Prerogative,  pi.  112,  and 
other  authorities,  refer  in  support  of  the  prerogativa  But  it  is  clear, 
from  the  varii>as  k/ nds  of  toll  enumerated  in  Sheppard's  Abridgment, 
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that  it  would  not  always  be  the  owner  of  the  goods  who  would  be 
liable  primfi  facie  to  the  toll,  and  that  therefore  his  exemption  from 
toll  would  not  attach  to  the  goods  so  as  to  exempt  another  person 
using  them.  That  the  liability  to  toll  is  personal  is  shown  by  the 
fact  that  an  action  of  assumpsit  lies  for  tolls.     [Hill»  J  — For  turn- 

Eike  tolls?]     For  all  tolls.    In  Seward  v.  Baker,  1  T.  B.  616,  it  was 
eld  that  a  general  indebitatus  assumpsit  lies  for  tolls.    Buller,  J., 
*B^1  ^^  *P^^^S  ^^  judgment,  says,  "  The  objections"  "  are  all  resolv- 
^  able  into  one,  which  is  the  real  question,  whether  a  general 
indebitatus  assumpsit  will  lie  for  tolls  ?    And  on  that  point  the  cases 
are  all  one  way."     [Lord  Campbell,  C.  J. — But  is  there  any  decision 
that  indebitatus  assumpsit  lies  {or  turnpike  tolls?     They  are  in  the 
nature  of  a  tax.]     So  are  all  tolls.    There  is  no  direct  authority  that 
turnpike  tolls  can  be  sued  for.    But  there  is  no  reason  why  they 
should  not,  if  other  tolls  can  be  so  recovered.    Peacock  v,  Harris, 
10  East  104,  was  an  action  for  turnpike  tolls,  although  the  question 
there  was  principally  whether  there  was  evidence  of  an  account  stated 
between  the  plaintiff,  who  was  the  collector,  and  the  defendant    More- 
over, the  power  of  distress  given  to  the  toil  collector,  under  stat.  3 
O.  4,  c.  126,  s.  39,  shows  that  the  liability  to  turnpike  tolls  is  a  per* 
sonal  one.     [Hill,  J. — How  do  you  answer  the  objection  that,  if  the 
respondent's  contention  be  correct,  the  Queen*s  carriage  and  horses 
might  be  distrained?]     The  answer  is  that,  where  the  carriage  and 
horses  are  the  Queen's,  the  collector  is  deprived  of  his  remedy  by 
distress,  but  his  right  of  action  would  still  remain.    [Erle,  J. — Where 
would  you  draw  the  line  as  to  the  liability  of  the  Queen's  carriage  to 
toll  ?]    The  real  test  is,  in  whose  actual  service  and  use  is  the  equipage 
at  the  time  ?     Here  the  carriage  was  clearly  not  engaged  in  the  ser- 
vice of  the  Queen.     The  question  whether  the  Boyal  prerogative 
attached  to  carriages  and  horses  of  the  Sovereign,  so  as  to  exempt 
them  from  toll,  in  whatever  hands  they  might  be  at  the  time,  was 
evidently  a  matter  of  doubt  as  far  back  as  the  time  of  the  Mutiny 
Act,  49  G.  3,  c.  12 ;  sect.  62  of  which  recites  that,  *'  in  consequence 
♦641  ^^  certain  exemptions  from  toll,  ♦expressly  allowed  by  several 
^  Acts  of  Parliament  for  His  Majesty's  forces  on  their  march,  or 
on  duty,  and  for  the  horses  and  carriages  attending  them,  doubts  have 
arisen  whether  in  all  cases  not  so  exempted,  the  officers  and  soldiers, 
and  the  carriages  and  horses  belonging  to  His  Majesty  or  employed 
in  his  service,  and  returning  therefrom,  may  not  be  charged  with  the 
payment  of  toll ;"  and  then  proceeds  to  declare  the  horses  and  car- 
riages, so  employed,  exempt.    This  shows  that  the  Legislature  con- 
sidered it  necessary  to  create  the  exemption  by  statute,  and  therefore 
raises  a  strong  inference  that  they  did  not  consider  it  to  exist  by 
prerogative.    A  similar  argument  in  favour  of  the  respondent  is 
Airnished  by  the  decisions  which  establish  that  Crown  property  and ' 
premises,  primfi  facie  exempt  from  poor-rate,  are  rateable  to  it  if  ia 
the  occupation  of  a  subject :  Lord  Bute  v.  Grindall,  1  T.  R.  838, 
Kegina  v,  Ponsonby,  S  Q.  B.  14.    The  general  rule,  therefore,  is,  that 
the  prerogative  of  the  Sovereign  does  not  extend  to  anything  not  ia 
the  Sovereign's  use  at  the  time. 

Sir  Fitzray  Kelly  ^  Attorney -General,  was  not  called  upon  to  reply. 
Lord  Campbell,  G.  J. — Mr.  WilUame  has  argued  tbia  case  with 
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much  ability :  but  he  bas  failed  to  convinoe  me  that  the  respondent's 
contention  is  correct,  and  that  the  carriage  and  horses  were  liable  to 
toll.  As  the  case  originally  stood,  there  was  some  difficulty ;  for 
there  was  nothing  to  show  that  the  carriage  was  being  used  with  the 
permission  of  the  Queen.  But  it  has  since  been  admitted  that  it  was 
80  used.  The  carriage  and  horses  were  the  Queen's ;  her  coachman 
was  driving:  and  the  *occupant  of  the  carriage  was  using  it  p^g^ 
by  her  permission.  It  was  contended  that  the  carriage  and  ^ 
horses  were  free  from  toll  only  when  in  the  service  of  the  Queen, 
either  for  her  own  use,  or  for  that  of  her  family  or  guests.  But  I 
cannot  see  the  distinction,  as  regards  the  liability  to  toll,  between  the 
present  case  and  the  case  of  a  guest  of  her  Majesty — the  Emperor  of 
Russia,  for  example — staying  at  Windsor,  and  being  permitted  to 
drive  out  in  one  in  the  Queen's  carriages  as  her  guest.  In  such  a 
case  no  toll  could  be  claimed ;  and  I  think  it  could  not  be  claimed  in 
the  present  case.  From  time  immemorial  the  Sovereign  has  been 
exempt  from  toll;  and  when  tolls  are  imposed  by  statute  there  is  an 
implied  exemption  of  the  Sovereign's  property,  either  in  her  own 

Eersooal  use,  or  in  that  of  her  household,  as  I  think  the  carriage  and 
orses  were  here. 
WiGHTMAN,  J.,  was  absent. 

Eble,  J. — I  also  am  of  opinion  that  the  exemption  of  the  Sovereign 
from  toll  extends  to  this  case.  It  is  concedea  that  the  exemption 
extends  to  carriages  and  horses  of  the  Queen  in  the  use  of  her  guests, 
or  of  members  of  her  household,  as  such ;  and  I  do  not  see  how  we 
can  draw  the  line,  and  say  that  the  exemption  extends  so  far,  but  not 
to  the  use  of  a  carriage  and  horses  by  a  member  of  the  Queen's  house- 
hold, for  his  own  purposes  but  by  permission  of  the  Queen. 

Hill,  J. — I  think  that,  upon  the  facts  stated  in  this  case,  the  pre- 
rogative applie& 

Judgment  for  the  appellant. 


*IIEBNE,  Appellant,  v.  GARTON   and  STONE,  Respond-  .^gg 

ents.  ^ 

Soei.  168  of  The  OrMt  Western  Railway  Act,  5  A  6  W.  i,  e.  evil.,  ensctf  that  everj  pencil 
who  shftll  aand  or  eauga  to  be  sant  by  the  said  railway  any  vitriol,  Ac,  or  other  goods  of 
a  dangerout  qaality,  tball  distinctly  mark  or  state  the  natare  of  such  goods  on  the  outside  of 
the  package,  or  giro  notice  in  writing  to  the  servant  of  the  Company  with  whom  the  same  are 
kft,  at  the  time  of  aendtog,  on  pain  of  forfeiting  10/.  for  erery  default,  or  being  impriaoned. 

Held,  that  the  Act  made  the  aendlag  of  dangeroue  goods,  without  notice,  a  criminal  offence : 
and  that  therefore  a  guilty  knowledge  on  the  part  of  the  sender  was  necessary  to  render  him 
liable  nnder  the  Act 

Respondents  reoeired  fVom  N.  some  oaaea  containing  Titriol,  and  aent  them  by  the  railway. 
The  natare  of  tb«  goods  waa  not  marked  on  the  packagea  or  known  to  reapondenta  when  they 
feaeivcd  (be  p*ekagea*  N.,  in  anawer  to  an  inquiry  by  reapondenta,  informed  them  that  the 
casea  contained  gun-atocka  and  other  gooda  of  a  harmleaa  nature :  and  respondents  so  deacribed 
them  in  the  receiving  note  aent  by  them  with  the  gooda  to  the  railway,  in  which  note  they 
deacribed  themaelTea  aa  the  consignora. 

Held  that,  aa  reapondenta  had  been  mialed  by  N.  aa  to  the  nature  of  the  gooda,  and  had  no 
guilty  knowledge  of  their  dangeroua  character,  they  were  not  liable  aa  aendera  of  the  gooda, 
within  the  meaning  of  the  Act :  although,  MmhU,  they  would  hare  been  cirilly  liable  to  thn 
Company  for  any  damage  ariaing  from  the  tending. 
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Semhle  also,  that  N.  wonld  hare  been  liable,  under  the  Aet,  as  the  person  eansing  the  good* 
to  be  sent. 

This  was  a  case  stated  by  justices,  under  stat.  20  &  21  Vict.  t.  48 
and  was  substantially  as  follows. 

The  appellant  laid  an  information,  before  one  of  the  justices  for  the 
city  and  county  of  Bristol,  against  the  respondents,  for  that  they  did, 
on  24th  March,  1859,  at  the  Great  Western  Railway  Station,  in  the 
parish  of  Temple,  otherwise  Holy  Cross,  in  the  city  and  county  of 
Bristol  aforesaid,  send  by  the  Great  Western  Railway  certain  goods, 
to  wit,  six  carboys  of  oil  of  vitriol,  being  goods  of  a  dangerous  quality, 
and  did  not  distinctly  mark  or  state  the  nature  of  such  goods  on  the 
outside  of  the  packages  containing  the  same,  and  did  not  give  notice 
in  writing  to  the  book-keeper  or  other  servant  of  the  said  Company 
with  whom  the  same  were  left  at  the  time  of  so  sending  the  said  goods, 
contrary  to  stat.  5  &  6  W.  4,  c.  cvii.,(a)  which  imposes  a  forfeiture  of 
101.  for  the  said  offence. 
*671       *The  proceedings  in  this  case  were  taken  under  sect.  168  of 

J  the  said  Act,  which  enacts  as  follows.  **  And  for  the  better 
preventing  of  accidents  or  injury  which  might  arise  on  the  said  rail- 
way and  works  from  the  unsafe  and  improper  carriage  of  certain 
goods  and  merchandise  upon  the  same,  be  it  further  enacted,  that 
every  person  who  shall  send  or  cause  to  be  sent  by  the  said  railway 
any  aquafortis,  oil  of  vitriol,  gunpowder,  or  other  goods  of  a  danger- 
ous quality,  shall  distinctl}''  mark  or  state  the  nature  of  such  goods  on 
the  outside  of  the  package  containing  the  same,  or  shall  otherwise 
give  notice  in  writing  to  the  book-keeper  or  other  servant  of  the  said 
Company  with  whom  the  same  shall  be  left,  at  the  time  of  so  sending 
or  causing  the  said  goods  to  be  sent,  on  pain  of  forfeiting  for  every 
default  herein  the  sum  of  ten  pounds:  Provided  always  that  the  said 
Company  shall  not  be  compelled  or  compellable  to  carry  upon  the 
said  railway  any  gunpowder  or  other  goods  which  in  the  judgment  of 
the  said  Company  shall  be  of  a  dangerous  character :  and  it  shall  be 
lawful  also  for  the  said  Company  to  restrain  any  other  persons  from 
carrying  thereon  gunpowder  or  such  other  goods  as  aforesaid." 
By  section  206  it  is  enacted  that  such  penalty  shall  be  recovered 
in  a  summary  manner  before  two  justices.! 6) 

The  appellant  is  a  servant  in  the  employ  of  The  Great  Western 
Railway  Company,  and  the  respondents  carry  on  business  at  Bristol 
as  common  carriers,  under  the  firm  of  Garton  &  Stone.  On  24th 
March,  1859,  a  haulier  of  the  respondents  was  directed  by  the  re- 
spondents to  convey  four  wooden  cases  from  the  house  of  Mr.  John 
♦fifil   *^'^^^^^'^  Nicholas  to  the  ofSce  of  the  respondents  at  Bristol. 

-I  Each  case  was  marked  and  directed  as  follows,  and  they  were 
respectively  numbered  1,  2,  8,  4. 

"  Mr.  E.  O.  Nicholas,  Merchant,  Auckland, 
*'  Per  British  Queen,  *'  New  Zealand. " 

"  Katliarine  Dock,  This  side  up. " 

(a)  Loeal  aod  personal,  publio.    "  For  making'  "  the  Great  Western  Railway.** 

(ft)  Recoverable  bj  distress- warrant,  with  power  to  the  justices.  If  there  be  no  snffioient  dte- 

4ress,  to  imprison  for  not  more  than  three  months.    This  part  of  the  section  was  not  set  out  la 

the  case :  bnt  is  referred  to  in  the  Judgment  of  the  Court. 
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The  haulier  received  the  cases  from  Mr.  Nicholas,  and  conveyed 
them  to  the  respondents'  office,  whither  Mr.  Nicholas  followed  them, 
and  saw  both  the  respondents  in  the  office.  The  cases  were  then 
weighed,  and  Mr.  Nicholas  said  he  thought  they  did  not  weigh  so 
heavy.  The  respondent  Stone  said  he  would  weigh  them  again. 
He  did  so,  and  asked  Mr.  Nicholas  what  was  in  the  cases  to  make 
them  weigh  so  heavy.  Mr.  Nicholas  replied,  "  Some  stocks,  seeds, 
and  a  few  corks." 

The  respondent  Stone  then  filled  up  a  printed  form  of  receiving 
note,  and  gave  it  to  the  respondent,  Garton,  who  thereupon  proceeded 
to  the  goods  department  of  The  Great  Western  Bailway  Company, 
conveying  with  him,  in  a  cart  belonging  to  the  respondents,  the  said 
four  cases,  and  accompanied  by  Mr.  Nicholas. 

The  following  is  a  copy  of  the  receiving  note. 

**  To  The  Great  Western  Railway  Company. 

Bristol  Station,  March  24,  1859. 
''Receive  the  undermentioned  goods,  to  be  sent  to  Paddington 
Station,  and  delivered  to  Garton  &  Stone,  consignees,  or  their  agent^ 
Ford  &  Co. 


"SIMM  or  Mark. 

No. 

Article. 

Contcnta. 

Weight 
Tons  cwt  qra.  lbs. 

Bemarki. 

Nicbolfts. 

4 

Cftses. 

Gan  Stooks. 

16    0   10 

12     0 
4    0 

AUd. 

18 

"Garton  &  Stone,  Consignors." 


"J.P.?78." 


♦It  is  generally  the  practice  of  the  Company  to  require  he  r^^g 
delivery  of  a  receiving  note  from  parties  bringing  goods  for  ^ 
conveyance  by  the  railway,  and  they  usually  provide  prmted  forms 
of  such  notes,  to  be  filled  up  as  the  case  may  require.  The  respond- 
ents, with  the  acquiescence  pf  the  Company  (so  far  as  user  and 
acceptance  implies  acquiescence),  have  adopted  for  themselves  and 
provided  a  receiving  note  in  the  form  above  specified,  and  they  use 
it  in  their  transactions  with  the  Company.  When  the  respondent 
Garton  arrived  with  the  cases  at  the  railway  station,  he  delivered  the 
said  note,  in  the  presence  of  Mr.  Nicholas,  to  a  porter  in  the  employ 
of  the  Company,  and  requested  that  the  cases  might  be  weighed. 
This  was  accordingly  done,  and  a  slight  variation  was  found  to  exist 
between  the  actual  weight  of  the  cases  and  the  weight  stated  on  the 
receiving  note.  It  does  not  distinctly  appear  whether  or  not  Mr. 
Nicholas  read  the  said  note.  He  saw  it  in  the  hand  of  the  respondent 
Garton,  and  checked  the  weight  stated  on  it  with  the  actual  weight 
of  the  cases  as  ascertained  by  the  porter  when  he  weighed  them.  A 
witness  who  was  examined  on  this  point  said,  ''  Mr.  Nicholas  saw  the 
note  delivered  at  the  station."  On  being  cross-examined,  he  added, 
*'  Mr.  Garton  took  down  the  note.  Mr.  Nicholas  could  not  be  off 
seeing  it,  for  he  was  close  by  at  the  time,  and  checked  the  weight  on 
the  note."  And  in  answer  to  a  farther  question,  "  Do  you  mean  to 
say  Nicholas  read  that  note?"  the  witness  replied,  "He  could  not  be 
off  seeing  it."    The  justices  inferred  from  this  evidence  that  Mr. 
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Nicholas  had  read  and  was  cognisant  of  the  contents  of  the  receiving 
note. 

It  did  not  appear  that  the  respondents  had  any  knowledge  of  the 
♦701   ^^"*^^^s  o^  ^^^  cases,  except  from  the  ^communication  of  Mr. 

-'  Nicholas  to  the  respondent  Stone  that  they  contained  stocks, 
seeds,  and  a  few  corks :  and  nothing  external  was  visible  on  the  cases 
to  indicate,  either  to  the  servants  of  the  railway  Company  or  to  the 
respondents,  or  from  which  there  could  have  been  any  suspicion,  that 
the  contents  were  not  correctly  described  as  gun-stocks.  After  the 
cases  had  been  weighed,  they  were  left  by  the  respondeuts  in  the  pos- 
session of  the  servants  of  the  railway  Company  for  transmission  to 
Paddington,  whither  they  were  accordingly  conveyed  on  the  Great 
Western  Railway,  in  a  truck  or  carriage  belonging  to  the  Company, 
according  to  the  terms  of  the  receiving  note,  which  was  also  duly 
forwarded  to  Paddington,  where  the  sum  of  \L  25.,  less  an  allowance 
of  45.,  was  entered  on  it  by  a  servant  of  the  Company  as  the  amount 
of  charge  payable  to  the  Company  for  the  conveyance  of  such  cases 
to  Paddington,  on  the  assumption  that  they  contained  gun-stocks. 
On  the  arrival  of  the  cases  at  Paddington,  they  were  placed  in  due 
course  with  other  goods  in  the  warehouse  of  the  Company,  where 
they  remained  until  the  following  morning ;  when  a  servant  of  Ford 
&  Co.,  the  agents  of  the  respondents,  applied  for  them.  Two  of  the 
cases  had  been  placed  in  a  cart  for  delivery  accordingly,  and  a  third 
was  being  so  placed,  when  an  officer  of  the  Company  saw  smoke 
issuing  from  it.  He  opened  it,  and  found  that  it  contained  two  car- 
boys of  oil  o(  vitriol,  of  which  one  had  been  broken,  and  had  burnt 
the  straw  in  which  the  carboy  had  been  packed.  Two  others  of  the 
said  cases  were  also  found  to  contain  each  two  carboys  of  oil  of  vitriol 
in  an  unbroken  state,  and  the  fourth  case  contained  Japan  wares  and 
some  corks,  but  there  were  no  gun-stocks  in  either  case.  If  the  case 
which  contained  Japan  wares  had  been  so  entered  on  the  receiving 
^i^|-|   note  it  would  have  been  liable  to  '''a  higher  rate  of  charge  tbau 

^  was  payable  for  gun-stocks;  and  if  the  cases  which  contained 
oil  of  vitriol  had  been  so  described  on  the  receiving  note,  the  Com- 
pany might  have  demanded  for  them  a  still  higher  rate  of  charge,  or 
might  have  refused  to  convey  them  on  the  railway.  It  did  not,  how- 
ever, appear  to  the  justices  that  the  respondents  would  have  derived 
any  personal  benefit  from  the  fraud.  On  the  contrary,  they  were  of 
opinion  that  the  profit  would  have  accrued  to  Mr.  Nicholas,  and  not 
to  the  respondents,  who  believed  that  the  goods  were  gun-stocks. 
There  was  no  mark  on  the  outside  of  either  of  the  cases  which 
enclosed  the  carboys  to  denote  that  the  goods  therein  were  dangerous; 
nor  was  any  statement  or  notice  in  writing  or  of  any  kind  whatever 
given  to  any  book-keeper  or  other  servant  of  the  Company  by  the 
respondents,  or  any  other  person,  previous  to  the  sending  and  con- 
veyance of  the  said  goods  from  Bristol  to  Paddington,  other  than  and 
except  the  statement  or  notice  mentioned  or  specified  in  the  receiving 
note,  and  which  described  the  contents  of  the  cases  as  gun-stocks. 
When  the  dangerous  nature  of  the  contents  of  the  cases  had  been 
ascertained  at  Paddington,  the  servant  of  the  Company  refused  to 
deliver  them  to  the  servant  of  the  respondents'  agents,  and  notice 
thereof  was  given  to  the  respondents'  agents  by  their  said  servant  on 
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the  same  day.  A  day  or  two  after  the  respondents  had  been  apprised 
of  sach  fact,  they  informed  the  Company,  by  the  before-mentioned 
servant,  that  they,  the  respondents,  were  ignorant  of  the  contents  of 
the  cases:  that  John  Martin  Nicholas  was  the  sender  thereof;  and 
they  famished  the  Company  with  his  address.  It  also  appeared  that 
Mr.  Nicholas,  after  it  had  been  discovered  that  the  cases  contained  oil 
of  vitriol,  stated  to  the  Company  that  he  had  given  the  same  to  the 
respondents  to  forward  for  *him,  and  he  also  acknowledged  that  p^^n 
he  had  not  informed  the  respondents  that  the  cases  contained  '- 
oil  of  vitriol :  but  the  Company  refused  to  recognise  Mr.  Nicholas,  or 
to  deal  with  him  as  the  sender,  or  the  person  who  caused  the  said 
cases  to  be  sent  by  the  railway.  The  porter  who  received  the  cases 
at  Bristol  was  personally  acquainted  with  the  respondent  Garton,  and 
knew  that  he  carried  on  business  as  a  carrier  with  the  other  respond- 
ent  Stone;  but  he  was  not  acquainted  with  Mr.  Nicholas,  and  the 
justices  were  of  opinion  that  the  said  porter  had  no  reason  to  suspect, 
nor  did  he  know,  that  Mr.  Nicholas  was  the  owner,  or  the  sender  or 
person  who  caused  the  said  cases  to  be  sent,  nor  did  he  recognise  any 
person  except  the  respondents  in  the  transaction.  He  knew  that  the 
receiving  note,  so  far  as  it  was  not  printed,  was  in  the  same  hand- 
writing as  that  of  the  notes  usually  delivered  to  him  by  the  respond- 
ents; that  the  cart  which  conveyed  the  case's  to  the  railway  belonged 
to  the  respondents;  and  that  the  haulier  was  their  servant. 

The  justices  were  of  opinion,  upon  the  foregoing  staite  of  facts,  that 
the  respondents  did  not  send  the  said  goods  within  the  meaning  of 
the  168th  section  of  the  Act ;  but  that  they  acted  as  consignors  for 
Mr.  Nicholas,  against  whom  the  Company  should  have  proceeded,  as 
the  person  who  caused  the  said  goods  to  be  sent.  They  were  also  of 
opinion  that,  to  establish  an  offence  within  the  meaning  of  the  said 
168th  section,  it  was  necessary  that  there  should  be  a  guilty  knowledge. 
That  in  this  case  there  was  no  guilty  knowledge,  but,  on  the  contrary, 
the  respondents  acted  under  the  full  belief  that  the  goods  were  cor- 
rectly described,  and  had  previously  used  all  proper  diligence  to 
inform  themselves  of  the  fact.  The  justices  therefore  determined 
that  the  respondents  were  not  guilty:  whereupon  the  appellant,  being 
dissatisfied  *with  the  determination  as  being  erroneous  in  point  ^^^,j 
of  law,  applied  for  a  case  for  the  opinion  of  the  Court  of  '- 
Queen's  Bench. 

Montagtie  Smith,  for  the  appellant, — The  respondents,  who  are 
described  in  the  written  contract  as  the  consignors,  are  the  persons 
who  "  send  or  cause  to  be  sent "  these  goods  by  the  railway,  and  are 
therefore  liable  to  the  penalty.  [Crompton^,  J. — Must  there  not  be 
a  guilty  knowledge  ?  This  is  not  the  subject  of  a  qui  tarn  action  :  it 
is  a  criminal  offence.  Lord  Campbell,  C.  J. — And  it  is  punishable 
by  imprisonment.]  It  is  not  necessary,  in  order  to  render  the  re» 
spondents  liable,  that  they  should  have  sent  these  dangerous  goods 
wilfully:  the  statute  says  nothing  as  to  the  intention  or  knowledge  of 
the  persons  sending.  In  Rex  v.  Marsh,  2  B.  &  C.  717  (E.  C.  L.  R 
vol.  9),  it  was  held  that,  in  an  information  under  stat.  5  Ann.  c.  14,  s. 
2,  charging  a  cfltrier  with  having  game  in  his  possession  as  carrier, 
it  was  not  necessary  to  aver  that  he  had  it  knowmgly.  The  respond- 
ents, by  sending  tho  goods,  undertook  all  responsibility  as  to  the 
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nature  of  them.  [Wiohtman,  J. — Would  Nicholas  be  liable  7]  That 
is  a  somewhat  nice  question.  But  the  respondents,  at  all  events,  are 
liable,  as  the  actual  senders  of  the  goods,  to  whom  the  statute  applies 
in  express  terms. 

HuddlesUm,  contri,  was  not  called  upon. 

Lord  Campbbll,  C.  J. — I  am  clearly  of  opinion  that  the  justices 
were  right  in  refusing  to  convict  the  respondents.  Thej  say  '*  we  were 
of  opinion"  that  the  ''respondents  did  not  send  the  said  goods  within 
*74-|   ^^^  meaning  of  *tbe  168th  section  of  the  Act;  but  that  they 

-'  acted  as  consignors  for  Mr.  Nicholas,  against  whom  the  Company  * 
should  have  proceeded,  as  the  person  who  caused  the  said  goods  to 
be  sent."     I  do  not  give  any  opinion  whether  or  not  the  Company 
might  so  have  proceeded.    But  the  justices  ^o  on  to  say,  "we  were 
also  of  opinion  that,  to  establish  an  offence  within  the  meaning  of  the 
said  168th  section,  it  was  necessary  that  there  should  be  a  guilty 
knowledge :  that  in  this  case  there  was  no  guilty  knowledge,  but,  on 
the  contrary,  the  respondents  acted  under  the  full  belief  that  the  goods 
were  correctly  described,  and  had  previously  used  all  proper  diligence 
to  inform  themselves  of  the  fact."    As  to  this  latter  reason  I  think  the 
justices  were  perfectly  right :  actus  non  facit  reum  nisi  mens  sit  rea. 
The  act  with  which  the  respondents  were  charged  is  an  offence  created 
by  statute,  and  for  which  the  person  committing  it  is  liable  to  a  penalty 
or  to  imprisonment.    Not  only  was  there  no  proof  of  guilty  knowledge 
on  the  part  of  the  respondents,  but  the  presumption  of  a  guilty 
knowledge  on  their  part,  if  any  could  be  raised,  was  rebutted  by  the 
proof  that  a  fraud  had  been  practised  upon  them  by  Nicholas,  in 
describing  the  goods  falsely,  just  as  much  as  if,  after  harmless  goods 
had  been  delivered  by  him  for  consignment,  perilous  goods  had  been 
substituted  by  him   in   their  place,  without  the  knowledge  of  the 
respondents.    There  was  neither  negligence  nor  moral  guilt  of  any 
kind  on  their  parts:  and  are  they  to  be  made  the  victims  of  Nicholas's 
fraud  ?    I  am  inclined  to  think  that  they  are  civilly  liable  to  the 
Company,  as  being  the  persons  who  actually  sent  the  goods  by  the 
railway:  but  I  am  clearly  of  opinion  that  they  are  not  criminally 
liable  under  this  Act:  and  that  Nicholas  was  the  person  against 
whom  these  proceedings  should  have  been  taken. 
*751       *WiGHTMAN,  J. — I  think  that  the  respondents  may  be  civilly 
-'   liable  to  the  Companv :  but  I  am  of  opinion  that  they  ai^  not 
liable  to  a  conviction  under  this  Act.    It  is  true  that  they  acted 
nominally  as  the  consignors  of  the  goods:  but  I  think  that  the  jus- 
tices were  right  in  holding  that  the  respondents  were  not  the  senders 
within  the  meaning  of  the  Act,  so  as  to  render  them  criminally  liable 
for  the  dangerous  character  of  the  goods,  in  the  absence  of  any  guilty 
knowledge  of  that  dangerous  character.    Not  only  is  there  no  proof 
of  such  guilty  knowledge  on  their  part,  but  it  appears,  further,  that 
they  were  imposed  upon,  and  misinformed  as  to  the  nature  of  the 
goods  by  a  person  who  did  know  their  real  nature.    I  think  that  the 
conclusion  at  which  the  justices  arrived  was  perfectly  correct 

Eble,  J. — I  am  of  opinion  that  one  of  the  reasons  given  by  the 
justices  for  their  decision  was  wrong,  namely,  their  finding  that  the 
respondents  "  acted  as  consignors  for  Mr.  Nicholas,"  *'  the  person  who 
caused  the  goods  to  be  sent."    I  think  it  is  clear  from  the  facts  of  the 
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case,  and  from  the  written  contract,  that  the  respondents  were  the 
consignors  of  the  goods :  but  I  think  they  were  not  senders  within 
the  meaning  of  the  Act,  so  as  to  render  them  liable  to  a  conviction. 
Tbej  would  have  been  liable,  if  the  Act  had  merely  provided  that 
where  dangerous  goods  were  sent  without  notice  the  sender  should 
be  liable  to  pay  the  Company  102.  But  the  Act  makes  such  sending 
an  offence  also  punishable  by  imprisonment.  I  was  inclined  to  think, 
at  first,  that  the  provision  was  merely  protective :  but,  if  it  create  a 
criminal  offence,  which  I  am  not  prepared  to  deny,  then  the  mere 
sending  by  the  respondents,  without  a  guilty  ^knowledge  on  r^^^ 
their  part,  would  not  render  them  criminally  liable:  although,  ^ 
as  they  took  Nicholas's  word  for  the  contents  of  the  parcels,  and  sent 
them  by  the  railway,  they  would  be  civilly  liable  to  the  Company  for 
any  mischief  arising  from  that  sending. 

Cbompton,  J. — I  think  the  justices  were  right  in  deciding  that  the 
respondents  were  not  the  senders  of  the  goods,  within  the  meaning 
of  the  enactment,  so  as  to  render  them  liable  to  a  penalty  or  to  im- 
prisonment ;  though  I  think  they  were  the  senders  so  far  as  to  render 
them  civilly  liable  to  the  Company  for  any  damage  arising  from  the 
sending.  I  do  not  think  that  the  act  is  merely  for  the  protection  of 
the  railway :  it  is  also  for  the  protection  of  the  public ;  and  it  makes 
the  sending  a  crime,  not  merely  in  form,  but  in  reality,  by  affixing  a 
ponishment  to  it.  Now  it  is  a  rule  of  criminal  law  that  a  person 
cannot  be  criminally  liable  for  acting  as  the  agent  of  another  without 
any  knowledge  that  he  was  acting  wrongly.  Applying  that  rule  to 
the  construction  of  this  statute,  we  must  hold  that  it  intended  to  make 
the  senders  of  dangerous  goods  for  another  without  notice  liable  only 
where  they  sent  them  knowingly.  It  was  Nicholas  who  sent  these 
goods  knowingly,  not  the  respondents,  who  were  imposed  upon  by  his 
misrepresentation.  I  think  that  Nicholas  would  probably  be  liable 
under  the  Act,  although  it  is  not  necessary  to  decide  that  point :  but 
I  am  clearly  of  opinion  that  the  respondents,  though  civilly  liable; 
are  not  liable  criminally :  and  that  the  justices  were  right  in  refusing 
to  convict.  Judgment  for  the  respondents. 


♦The  QXJEEN  v.  EDMUNDSON.    June  11.  [♦TT 

8Mt  10  of  lUi.  17  G.  Z,  e.  66,  onaeU  fch«t  i(  tbaU  be  UwAil  for  asj  two  Jaatiooi,  upon  eom- 
pluat  Bade  to  them  upon  oAth  that  fchert  St  eante  to  saapoet  that  pnrlolDed  or  embesiled 
Baterials,  need  Sa  eertain  maDnfaetnref,  are  oonoealed  '<  in  an j  dwening-bonae^  ont-boaie,  yard» 
gavdea,  or  otbor  plaoe  or  pUoai,"  to  iaano  a  learoh-wsmat  for  the  ioareh,  in  the  daj  time,  of 
mtj  iMh  dweUing-bonae,  Ae.:  and  if  any  aneb  materiala,  anapeeted  to  be  purloined  or 
•mhtnUd,  an  foiud  therein,  to  eaaae  the  aame^  and  the  peraon  **  in  wboae  hovae^  ont-hovae^ 
jvi,  garden,  or  other  plaee"  they  are  found,  to  be  brought  before  two  Joatieea :  and  if  tha 
Mid  penon  ahaU  not  giro  an  aooonnt  to  their  aatiafiMtion  of  how  ha  eame  by  the  aame,  be  ahaU 
W  adjadged  gaUty  of  a  miademeanoar. 

Held,  that  a  wanhonae^  eeevpied  for  bnaiBeBa  parpoaea  only,  and  not  within  the  enrtilaga  of 
« eeaaeetad  with  any  dweUing-hooae,  waa  a  "plaoe"  within  the  meaning  of  the  aeetion. 

WiLSBT,  in  this  Term,  obtained  a  rale  calling  on  the  proseoutora 
to  show  cause  why  a  conviction  of  John  Edmondson,  dated  4th  March, 
9.  A  B^  VOL.  II.— 5 
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1869,  whereby  the  said  John  Edmnndson  was  deemed  and  adjudged 
to  be  guilty  of  a  misdemeanour,  and  adjudged  to  forfeit  and  pay  the 
sum  of  20f.  as  therein  mentioned,  and  also  an  order  of  Sessions  made 
by  the  Recorder  of  Manchester  in  confirmation  thereof,  should  not  be^ 
severally  quashed. 

The  conviction  stated  that,  on  4th  March,  1859,  at  the  city  of  Man- 
chester, the  said  J.  Edmundson  was  convicted  before  Daniel  Maude, 
Esq.,  the  stipendiary  magistrate  for  the  said  city,  for  that,  on  28th 
January,  1859,  the  said  J.  Edmundson  unlawfully  had  in  his  posses- 
sion and  on  his  premises,  to  wit,  in  a  house  and  place  of  the  said  J. 
Edmundson,  to  wit,  a  warehouse  situate  and  being  within  the  city 
aforesaid,  certain  materials  used  in  the  woollen,  linen,  cotton,  mohair, 
and  silk  manufactures  respectively,  then  and  there  respectively  sus- 
pected to  be  purloined  and  embezzled  respectively,  to  wit,  &c.  [set- 
ting out  the  materials].  That  the  said  J.  Edmundson  had,  on  being 
first  brought  up  upon  the  said  charge,  applied  for  and  obtained  two 
adjournments  of  the  hearing  of  the  charge  aforesaid  until  the  said 
4th  March,  1859 ;  but  did  not  at  any  time  produce  before  the  said 
*781  ^^ip^Q^i^ry  magistrate  the  party  or  parties,  or  any  person  or 
-'  persons  who  was  or  were,  in  the  opinion  of  the  said  magistrate, 
duly  entitled  to  dispose  of  the  same  materials,  of  whom  he,  the  said 
J.  Edmundson,  bought  or  received  the  same;  nor  did  he,  on  any  of 
the  said  days,  or  at  any  time,  give  an  account,  to  the  satisfaction  of 
the  said  magistrate,  how  he  came  by  the  said  materials,  nor  that  the 
same  were  honestly  come  by ;  contrary  to  the  statutes  in  that  case 
made  and  provided:  whereupon  the  said  magistrate  adjudged  him, 
the  said  J.  Edmundson,  to  be  guilty  of  a  misdemeanour,  and  adjudged 
him,  for  his  said  offence,  to  forfeit  and  pay  the  sum  of  202. 

The  conviction  was  appealed  against,  and,  on  4th  April,  1859,  was 
confirmed  by  the  Recorder  of  Manchester,  with  costs. 

The  affidavit  of  Edmundson,  upon  which,  with  others,  the  rule  was 
obtained,  stated,  among  other  matters,  that  the  warehouse  in  which 
the  said  materials  were  found  consisted  of  two  rooms  in  certain  pre- 
mises and  buildings  which  he  occupied  as  a  warehouse,  and  for  busi- 
ness purposes  only ;  and  the  remaining  rooms  of  the  same  building 
had  been  and  were  used  and  occupied  for  warehouse  and  business 
purposes  only  by  other  persons  named  in  the  affidavit.  That  no  per- 
son slept  upon  or  resided  upon  the  said  buildings  or  premises.  That 
the  said  warehouse  was  situate  in  that  portion  of  tne  city  used  for 
business  purposes  only,  and  that  there  are  a  large  number  of  ware- 
houses erected,  used,  and  occupied  adjoining  and  contiguous  thereto. 
That  Edmundson,  and  the  whole  of  the  said  parties  occupying  the 
said  buildings  aforesaid,  lived  away  from  the  said  place  of  business 
respectively,  and  that  Edmundson  himself  resided  upwards  of  a  mile 
and  a  half  therefrom. 

♦Y91  *^^^  affidavit  of  one  of  the  clerks  to  the  solicitor  of  J.  Ed- 
^  mundson  stated  that,  at  the  hearing  before  the  magistrate,  and 
hIso  at  the  hearing  of  the  appeal  against  the  said  conviction,  it  was 
Bdmitted  on  behalf  of  the  prosecutor,  that  the  said  warehouse  was 
unconnected  with  and  apart  from,  and  was  not  within  the  curtilage 
of  any  dwelling-house. 

Edward  Jama  and  Leresche  now  showed  cause. — The  question  turns 
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upon  the  construction  of  stat  17  G.  8,  c.  5Q,{a)  a.  10,  whicli  is  as  fol- 
lows: "And  whereas  it  frequently  happens  that  materials  used  in 
tbe  manufactures  before  mentioned,  are  found,  or  known  to  be  con- 
cealed in  the  possession  of  persons  who  have  received  the  same,  know- 
ing them  to  be  purloined  or  embezzled,  or  of  persons  known  not  to 
be  entitled  to  dispose  of  the  same :  and  whereas  the  discovery  and 
conviction  of  the  purloiners  and  embezzlers,  buyers  and  receivers, 
of  sach  materials,  is  full  of  difiSculty,  from  the  close  and  clandestine 
manner  in  which  the  offence  is  committed ;  and  there  is  still  greater 
difficulty  in  proving  whose  property  such  materials  are ;  and  it  would 
tend  to  the  discouragement  and  suppression  of  such  offences,  if  the 
discovery  and  conviction  of  such  offenders  were  rendered  more  easy : 
and  whereas,  by"  stat.  22  G.  2,  c.  27,  "justices  of  the  peace,  after 
conviction  of  any  offender  for  purloining  or  embezzling  the  said 
materials,  or  for  buying  or  receiving  the  same,  are  authorized  to  grant 
•warrants  for  searching  the  houses  and  other  places  of  the  per-  p^Q^ 
sons  80  convicted,  but  no  such  authority  is  given  before  con-  ^ 
Tiction,  nor  in  any  other  house  or  place,  except  such  as  belongs  to  a 
person  convicted ;  be  it  therefore  further  enacted,  that  it  shall  and 
may  be  lawful  for  any  two  justices  of  the  peace  of  any  county,  riding, 
division,  city,  liberty,  town,  or  place,  upon  complaint  made  to  them, 
upon  oath,  by  any  one  credible  person,  or  (being  of  the  people  called 
Qaakers)  upon  solemn  affirmation,  that  there  is  reason  to  suspect  that 
any  such  purloined  or  embezzled  materials,  whether  mixea  or  un- 
mixed, wrought  or  unwrought,  are  concealed  in  any  dwelling-house, 
outhouse,  yard,  garden,  or  other  place  or  places,  by  virtue  of  a  war- 
rant under  their  hands  and  seals,  to  cause  every  such  dwelling-house, 
outhouse,  yard,  garden,  or  place,  to  be  searched  in  the  day  time :  and 
if  any  such  materials,  suspected  to  be  purloined  or  embezzled,  shall 
be  found  therein,  to  cause  the  same,  and  the  person  or  persons  in 
whose  house,  outhouse,  yard,  garden,  or  other  place,  the  same  shall 
be  found,  to  be  brought  before  any  two  justices  of  the  peace  for  the 
same  county,  riding,  division,  city,  liberty,  town,  or  place ;  and  if  the 
said  person  or  persons  shall  not  give  an  account,  to  the  satisfaction 
of  such  justices,  how  he,  she,  or  they  came  by  the  same,  then  the  said 
person  or  persons  so  offending,  shall  be  deemed  and  adjudged  guilty 
of  a  misdemeanour,  and  shall  be  punished  in  manner  hereinafter 
mentioned,  although  no  proof  shall  be  given  to  whom  such  materials 
belong."  The  question  is,  whether  a  warehouse  such  as  that  occupied 
by  the  defendant  is  a  place  which  may  be  searched  under  the  section, 
and  the  owner  of  which,  if  materials  suspected  to  be  purloined  are 


does  not  make  it  the  less  a  house  or  an  outhouse,  or,  looking  at  the 
mischief  which  the  statute  was  intended  to  remedy,  take  it  out  of  the 
operation  of  the  section.  A  warehouse  of  this  kind  affords  peculiar 
facilities  for  the  reception  of  these  materials,  if  purloined ;  while,  at 

'  (•)  "For  unciidiiig  tnd  renderiDg  more  effoetaal  the  several  Uws  now  in  being,  for  the  more 
AetQil  prerenting  of  frauds  and  abases  by  persons  employed  in  the  menafaoinre  of  hatiy 
nd  ia  tbe  woollen,  linen,  ftisUan,  cotton,  iron,  leather,  far,  hemp,  flax,  mohair,  and  sUk  manii* 
ftetaitf ;  and  also  for  making  prorislons  to  proTent  fraod  bj  Journeymen  dyers." 
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the  same  time,  the  owner  of  tbe  building  would  have  peculiar  facility 
in  accounting  for  tbe  materials  being  there,  if  they  were  lawfully 
come  by.  But,  at  all  events,  a  warehouse  clearly  comes  within  the 
term  "  other  place  or  places."  It  does  so,  even  if  these  words  are 
to  be  construed  as  meaning  "other  place  or  places"  ejusdem  generis 
with  the  particular  places  previously  named.  But  the  words  must  be 
construea  by  looking  at  the  object  of  the  Act ;  and  so  construed,  it 
is  clear  that  they  mean  other  '*  place  or  places"  in  which  these  ma- 
terials, if  purloined,  are  likely  to  oe  placea.  This  rule  of  interpreta- 
tion was  followed  in  Rex  v.  Arnold,  8  St.  Tr.  290,  813;  East  P.  C. 
412.  Stat.  9  G.  1,  c.  22  (The  "  Black  Act"),  recites  that  "  several  ill- 
desiening  and  disorderly  persons  have  of  late  associated  themselves,** 
*'  and  have,"  *'  armed  with  swords,  firearms,  and  other  offensive  wea- 
pons, several  of  them  with  their  faces  blacked,  or  in  disguised  habits,^ 
•*  unlawfully  hunted,"  Ac,  and  then  enacts  "  that  if  any  person  or 
persons,"  "  being  armed  with  swords,  firearms,  or  other  offensive  wea- 
pons, and  having  his  or  their  faces  blacked,  or  being  otherwise  dis- 
guised," shall  unlawfully  hunt,  &c.,  "  or  shall  wilfully  and  maliciously 
shoot  at  any  person  in  any  dwelling-house,  or  other  place,"  every  per- 
son so  offending  shall  be  guilty  of  ^lony.  It  was  held,  in  Rex  r.  Ar- 
*821  ^^^^»  *^*^»  under  this  *Act,  a  person  might  be  convicted  for 

^  shooting  at  another,  althongh  tne  person  shooting  had  not  his 
face  blacked,  nor  was  otherwise  disguised  at  the  time.  So  in  Rossel, 
qui  tam,  &c.,  v.  Kitchen,  1  Burr.  497,  an  action  had  been  brought  upon 
Stat.  1  Jac.  1,  c.  22,  "  concerning  tanners,  curriers,  shoemakers,  and 
other  artificers  occupying  the  cutting  of  leather,"  against  the  defend- 
ant, who  was  a  butcher,  for  an  offence  under  the  Act ;  and  it  was  ob- 
jected that  he  did  not  come  within  the  class  of  persons  with  a  view 
to  whom  the  Act  was  framed.  But  it  was  held  that,  as  the  object  of 
the  Act  was,  generally,  to  secure  the  proper  manufacture  of  leather, 
the  Act  must  be  considered  to  extend  to  any  persons  committing  an 
offence  prohibited  by  it,  and  not  merely  to  the  class  of  persons 
enumerated  in  the  title.  So,  in  Lowther  v.  The  Earl  of  Radnor,  8 
East  113,  it  was  held  that  stat.  20  G.  2,  c.  19,  which  gives  a  magis- 
trate jurisdiction  to  determine  differences  respecting  wages  between 
masters  and  servants  in  husbandry,  artificers,  handicraftsmen,  &c., 
"and  other  labourers  employed  for  any  certain  time,  or  in  any  other 
manner,"  extended  to  labourers  of  all  descriptions,  and  not  merely  to 
labourers  in  the  particular  employments  previously  enumerated. 
[The  Court  then  called  on  the  other  side.] 

We^sby  and  Femky,  contri. — A  warehouse  such  as  this  does  not 
come  within  the  definition  of  any  of  the  particular  places  specified  in 
the  Act.  And,  to  bring  it  within  the  meaning  of  ''other  place  or 
places^"  (which  would,  no  doubt,  render  the  conviction  right),  it  must 
DC  a  place  ejusdem  generis  with  those  previously  specified ;  that  is, 
a  place  belonging  to  or  connected  with  a  dwelling-house,  which  this 
warehouse  is  not  In  Rex  v.  The  Manchester  and  Salford  Water- 
♦881  ^^^^*  Company,  1  B.  &  C.  630  (E.  C.  L.  R.  vol.  8),  ♦was  held 

^  that  pipes,  works,  and  other  apparatus  of  a  water  Company  were 
not  a  "  tenement "  rateable  under  an  Act  which  imposed  rates  upon 
the  occupiers  of  all  messuages,  houses,  warehouses,  snops,  cellars,  &,q^ 
"  and  other  tenements."    Bo,  in  Sandiman  v.  Breach,  7  B.  &  C.  96| 
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(K  C  L.  B.  Tol.  14X  it  was  beld  that  stat  29  Car.  2.  c.  7,  s.  1,  which 
prohibits  any  "tradesmen,  artificer,  workman,  labourer,  or  other  per* 
son  whatsoever/'  from  pursuing  his  ordinary  calling  upon  the  Lord's 
day, did  not  include,  in  the  words  "or  other  person  wnatsoever/'  the 
owner  and  driver  of  a  stage  coach,  but  applied  only  to  persons  ejusdem 
generis  with  those  previously  specified.  In  re  Boothroyd,  16  M.  & 
W.  l,t  Regina  v.  Wilcock,  7  Q,  B.  817  (E.  C.  L.  R  vol.  58),  and 
I^vis  V.  Nest,  6  C.  &  P.  167  (E.  C.  L.  R.  vol.  25),  were  cases  of  con- 
victions under  this  Act ;  but  in  all  of  them  the  materials  were  found 
in  a  dwelling-house ;  and  there  is  no  case  of  any  conviction  for  the 
possession  of  such  materials  in  a  warehouse. 

Lord  Campbell,  C.  J. — We  have  here  to  consider  whether  the 
magistrates  were  acting  within  their  jurisdiction.  Mr.  Wehby  has 
very  properly  admitted  that  if  a  warehouse  is  included  within  the 
"other  place  or  places^'  described  in  sect  10  of  stat  17  O.  8,  c.  56, 
the  conviction  was  right.  I  have  no  doubt  that  a  warehouse  is 
so  included.  The  general  principle  laid  down  in  all  the  cases  which 
have  been  cited  is  that,  where  particular  words  are  followed  by 
general  words,  the  latter  must  be  construed  as  ejusdem  generis  with 
the  former.  I  think  that  a  warehouse  is  clearly  a  "  place  "  ejusdem 
generis  with  the  particular  places,  "  dwelling-house,  outhouse,'*  &c.,  set 
OQt  previously  in  the  section.  It  would  certainly  be  so  if  it  were 
within  *the  curtilage  of  a  dwelling-house:  and  I  do  not  think  p«g^ 
that  the  fact  of  its  being  a  small  distance  outside  the  curtilage  *- 
would  take  it  out  of  the  enactment.  Sect.  10  provides,  generally, 
that  the  receivers  of  stolen  property — not  merely  persons  employed 
by  the  owners,  but  any  persons  having  stolen  goods  of  this  kind  in 
their  possession — are  liable  to  have  their  premises  searched,  and,  if 
any  property  suspected  to  be  stolen  is  found  there,  must  prove  to  the 
satisfaction  of  the  justices  how  it  was  come  by.  It  was  in  the  power 
of  the  Legislature,  though  it  is  a  power  which  it  would  be  necessary 
to  exercise  sparingly,  and  only  where  it  was  clearly  for  the  benefit  of 
the  public,  to  throw,  as  has  been  thrown  under  this  Act,  the  burthen 
of  proving  innocent  possession  upon  the  parties  on  whose  premises 
the  materials  are  found.  I  have  no  doubt  that  warehouses  are 
within  the  mischief  of  the  statute,  as  being  places  peculiarly  adapted 
for  the  unlawful  reception  of  these  materials;  and,  as  I  have  already 
mi,  they  are  ejusdem  generis  with  th.e  particular  places  previously 
named  in  the  Act.  I  am  therefore  of  opinion  that  the  justices  acted 
within  their  jurisdiction,  and  that  the  conviction  was  right. 

WiOHTK AN,  J. — I  have  not  been  in  Court  during  the  whole  of  the 
argument :  but,  as  far  a^  I  am  able  to  form  an  opinion,  I  think  that 
section  10  was  intended  to  include  warehouses,  and  that  the  conviction 
was  right 

Erlk,  J. — I  also  am  of  opinion  that  the  conviction  was  right.  Sect. 
10  enacts  that  search  may  be  made  for  these  materials,  where  there 
is  reason  to  suspect  that  they  have  been  purloined,  in  "  any  dwelling- 
house,  outhouse,  yard,  garden,  or  other  place  or  places;"  and 
*the  owner  of  the  place  where  they  are  found,  is  to  be  bound  to  p^g^ 
show  how  he  came  by  them.  The  only  point  here  is  whether  a  ^ 
^rehouse  is  to  be  held  as  one  of  those  ''  other "  '^  places."  In 
dtdding  that   we  must  construe  the  statute  with  reference  to  the 
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object  of  the  Legislature  in  passing  it,  and  the  evil  which  it  wag 
intended  to  remedy.  Sect.  10  recites  that  the  discovery  and  conviction 
of  persons  in  possession  of  purloined  and  embezzled  materials  of  this 
nature  is  very  difficult,  and  that  there  is  still  greater  difficulty  in 
proving  the  ownership  of  the  property :  and  in  order,  as  is  recitea,  to 
render  a  conviction  more  easy,  it  imposes  upon  persons  in  whose 
possession  the  materials  suspected  to  have  been  purloined  are  found 
the  duty  of  accounting  for  the  way  in  which  they  were  come  by. 
It  being  supposed  that  materials  of  this  kind  might  be  easily  carried 
away  from  the  manufacturers  and  handed  over  to  dishonest  persons, 
it  seems  to  me  that  a  warehouse,  being  a  place  affording  peculiar 
facility  for  the  jeceptionof  these  stolen  materials,  and,  at  the  same 
time,  a  place  the  owner  of  which  would  have  peculiar  facility  in  ac- 
counting for  his  possession  of  the  goods,  is  just  one  of  those  **  places" 
which  the  Legislature  intended  to  include  in  sect.  10.  The  lan<raage 
of  the  section  is,  no  doubt,  extensive:  but  looking,  as  I  have  said,  to 
the  mischief  against  which  the  Act  was  intended  to  guard,  I  have  no 
doubt  that  a  warehouse  is  within  the  Act. 

Crompton,  J. — I  did  not  hear  much  of  the  argument  in  this  case: 
but  I  heard  the  motion  for  a  rule  nisi,  and  thought  then,  as  I  think 
now,  that  there  was  not  much  in  the  point  raised  by  the  defendani^ 
I  am  of  opinion  that  the  conviction  was  r^ht. 

Bule  discharged. 


*86]  *The  QTTfiEN  v.  OWENS.    June  11. 

The  msjror  of  »  borough  not  divided  into  wards,  who,  with  the  two  Mseifors,  presides  at 
aad  declares  the  remit  of  an  election  of  town  coancillors  for  the  borough,  under  etat  5  ft  6  W. 
4,  0.  76,  88.  32-35,  is  precluded  from  being  a  candidate  for  election  as  town  councillor ;  inas- 
much as,  acting  as  returning  officer,  he  cannot  return  himself  Under  sect  28,  which  enacts 
that  no  person  shall  be  eligible  as  councillor  "  during  such  time  as  he  shall  hold  any  office  or 
place  of  profit,  other  than  that  of  mayor,"  in  the  disposal  of  the  council  of  the  boroagh,  the 
mayor  is  eligible  as  town  councillor,  if  the  borough  is  divided  into  war  Is,  for  a  ward  in  which 
he  is  not  acting  as  returning  officer. 

Where  the  mayor  is  one  of  the  councillors  who  go  out  of  office  on  the  tst  Norember,  he 
causes  a  racancy  in  the  number  of  counoillora,  though,  as  mayor,  he  conrUnues  a  member  of 
the  eouneU  till  the  9th  Norember. 

« 

This  was  an  information,  in  the  nature  of  a  quo  warranto,  at  the 
relation  of  Osman  Pountney,  calling  on  defendant  to  show  by  what 
authority  he  claimed  to  have,  use,  and  enjoy  the  office,  liberties,  priv 
ileges,  and  franchises  of  councillor  of  the  borough  of  Bewdley. 

Plea  that  on  1st  November,  1858,  at  the-  borough  aforesaid,  one 
'  third  part  of  the  whole  number  of  councillors  assigned  to  and  elected 
in  the  said  borough,  to  wit  four  of  the  said  councillors  who  had  then 
"been  for  the  longest  time  in  office  without  re-election,  went  out  of 
office,  and  that  defendant  was  one  of  the  said  four  councillors  who  so 
went  out  of  office,  in  so  far  as  he  lawfully  could  or  might.  That 
afterwards,  to  wit  on  the  same  day  and  year  last  aforesaid,  in  the 
borough  aforesaid,  an  election  of  four  councillors  to  supply  the  place 
of  those  who  so  went  out  of  office  as  aforesaid  was  held  before  defend- 
ant, he  then  and  there  being  the  mayor  of  the  said  borough  duly 
olectedi  and  entitled  to  hold  and  exercise  the  said  office  of  mayor  nntu 
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• 

tfce  9tli  day  of  November  in  the  year  aforesaid,  and  until  his  snccessor 
should  have  been  duly  elected,  and  before  John  Parsons  and  .William 
Cooke,  who  then  ani  there  were  two  assessors  of  the  said  borough. 
That  defendant,  *being  then  and  there  on  the  burgess-list,  and  r^Q-, 
also  on  the  burgess-roll  of  the  burgesses  of  the  said  borough,  ^  ' 
did  then  and  there,  at  the  request  of  several  of  the  burgesses  of  the 
said  borough,  consent  to  allow  himself  to  be  re-elected  and  re-chosen 
a  councillor  of  the  said  borough  in  the  place  of  one  of  those  who  had 
then  so  gone  out  of  office  as  aforesaid,  and  that,  at  the  said  election 
80  held  before  him  the  defendant,  so  being  the  mayor  of  the  said 
borough,  and  before  the  said  two  assessors  as  aforesaid,  the  burgesses 
of  the  said  borough  entitled  to  vote  at  the  said  election  did  openly 
assemble,  and  did  then  and  there,  according  to  the  provisions  of 
Stat.  5  &  6  W.  4,  c.  76,  re-elect  and  re-choose  defendant  to  be  a 
councillor  of  the  said  borough  in  the  place  of  one  of  those  who  had 
80  gone  out  of  office  as  aforesaid.  That  at  the  conclusion  of  the 
eaid  election  defendant,  so  being  the  mayor  of  the  said  borough  aa 
aforesaid,  and  the  said  two  assessors,  did  together  then  and  there 
examine  the  voting  papers  delivered  to  them  at  the  said  election,  and 
did  then  and  there  ascertain  and  declare  him  the  defendant  to  be  one 
of  the  four  burgesses  of  the  said  borough  having  a  majority  of  votes, 
and  to  be  duly  re-elected  to  be  a  councillor  of  the  said  borough  in  the 
place  of  one  of  the  four  councillors  who  had  so  gone  out  of  office  as 
aforesaid,  according  to  the  provisions  of  the  said  Act.  That  the  said 
Osman  Pountney,  the  relator  named  in  the  said  information,  was  then 
and  there  a  duly  enrolled  burgess  of  the  said  borough,  and  was  present 
and  voted  at  the  said  election.  That  defendant,  bein^  so  elected  such 
councillor  as  aforesaid,  did  afterwards,  and  before  he  in  any  way  acted 
^  such  councillor,  as  aforesaid  (except  as  in  the  said  Act  as  in  that 
behalf  excepted  and  permitted),  to  wit  on  8d  'November,  p^^gg 
1858,  make  and  subscribe  the  declaration  in  that  behalf  pre*  ^ 
scribed  and  required  in  and  by  the  said  Act,  and  then  and  there 
accepted  and  took  upon  himself  the  said  office  of  a  councillor  of 
the  said  borough  of  Bewdley.    Verification. 

Demurrer.    Joinder  in  demurrer. 

Huddlestcrij  in  support  of  the  demurrer. — The  election  was  bad. 
First,  there  was  no  vacancy  in  the  council.  By  sect.  81  of  stat.  5  & 
6  W.  4,  c.  76,  one-third  of  the  councillors  go  out  of  office  on  the  Ist 
November  in  each  year.  But  sect.  26  enacts,  '*  that  the  mayor  and 
aldermen  shall,  during  their  respective  offices,  continue  to  be  mem- 
bers of  the  council  of  the  borough,  notwithstanding  anything  herein- 
after  contained  as  to  councillors  going  out  of  office  at  the  end  of  three 
years."  The  defendant,  therefore,  as  mayor,  still  remained  a  member 
of  the  council  at  the  time  of  the  election  of  councillors  set  forth  in 
the  plea,  [Crompton,  J. — The  mayor  is,  in  fact,  a  supernumerary  in 
the  council  until  the  9th  November,  when  the  new  mayor  is  elected. 
Lord  Campbell,  C.  J. — He  remains  a  member  of  the  council  but  not 
a  councillor.]  Secondly,  the  defendant,  as  mayor,  could  not  join  in 
Tetuming  himself  as  a  councillor.  It  is  a  general  principle  that  a 
returning  officer  cannot  return  himself:  Dalton  on  the  Office  and 
Authority  of  Sheriffis,  p.  832 ;  May's  Parliamentary  Law,  p  88.    [Lord 
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Oakpbbll,  C.  J. — Sir  Edward  Coke  was  made  sberiff  of  Bucks,  ia 
order  to  prevent  his  being  returned  as  member  for  the  county.]  It 
will  perhaps  be  contended,  on  the  authority  of  Begina  v.  Ledgard, 
8  A.  &  E.  585  (E.  C.  L.  B.  vol.  85),  that  the  mayor's  duties,  as  return- 
♦ftfil  ^^^  *offioer,  are  purely  ministerial.    But,  though  he  may  not 

-I  examine  into  the  qualifications  of  the  voters,  his  duties  are  not 
merely  ministerial.  He  has  to  examine  the  voting  papers,  and  to  aee 
that  they  are  in  the  proper  form ;  Begina  u.  Tart,  1  E.  &  E.  618  (E. 
C.  L.  B.  vol.  102) ;  and,  in  the  case  of  an  equality  of  votes  for  two  or 
more  candidates,  he  might  have  to  give  a  sort  of  casting  vote.  So 
that,  in  such  case,  he  might,  if  it  were  lawful  for  him  to  be  a  candi- 
date at  all,  assist  in  giving  such  a  vote  in  his  own  favour.  Sect.  36 
provides  for  the  election  of  one  of  the  aldermen  to  act  as  mayor  in 
case  of  the  mayor  being  ''dead,  absent,  or  otherwise  incapable  of 
acting"  '*with  respect  to  elections:"  but  it  makes  no  provision 
enabling  the  mayor  during  his  term  of  office,  and  while,  in  conse- 
quence, he  is  the  returning  officer  for  the  whole  borough  (if  not 
divided  into  wards),  to  be  a  candidate  for  the  office  of  councillor. 
There  are  no  wards  in  Bewdley,  and  therefore  the  defendant  was 
ineligible. 

Pigott,  Serjt.,  contrJL — The  first  point  came  incidentally  before  tbe 
Court  in  Frost  v.  Mayor  of  Chester,  5  E.  &  B.  531  (E.  C.  L.  B.  vol.  85), 
although  the  decision  turned  up)on  the  question  as  to  what  was  the 
proper  mode  of  impeaching  the  election.  [Lord  Campbell,  C.  J.— 
We  will  hear  you  upon  that  point  if  you  succeed  in  showing  that  tbe 
second  objection  is  not  tenable.]  As  to  the  second  point:  the  duty 
of  the  mayor,  at  an  election  of  councillors,  is  purely  ministerial ;  and 
the  re-election  of  the  defendant  as  councillor  was  not  invalid  by 
reason  of  his  having,  on  that  election,  acted  as  returning  officer.  The 
rule  which  prohibits  a  sheriflf  from  returning  himself  as  member  for 
*QCf\  ^^^  county,  *is  founded  upon  reasons  which  do  not  apply  to  the 

^  present  case.  The  mayor  here  does  not  act  alone.  [Wioht- 
MAN,  J. — If  the  two  assessors  differed,  on  an  equality  of  votes,  the 
mayor  might  then  have  to  give  a  sort  of  casting  vote,  and  so  would 
act  judicially.]  In  Begina  v.  Ledgard,  8  A.  &  E.  685,  545  (E.  C.  L. 
B.  vol.  85),  Patteson,  J.,  in  giving  his  judgment,  says,  "  If  the  return- 
ing officer  were  to  take  it  on  himself  to  decide  on  the  qualification, 
no  better  mode  of  fraud  could  be  devised :  for  he  might  assume  the 
want  of  qualification,  and  put  the  borough  to  a  quo  warranto.  The 
Act  studiously  makes  the  returning  officer  ministerial  for  the  purpose 
of  summing  up  the  votes,  and  declaring  the  party  who  has  the  greatest 
number  to  be  elected.  It  is  no  business  of  his  whether  the  candidate 
be  qualified  or  not ;  I  do  not  know  that  he  would  be  bound  to  notice 
his  not  being  on  the  burgess-roll."  Sect.  28  enacts,  that  no  person 
shall  be  qualified  to  be  elected,  or  to  be  a  councillor  or  an  alderman, 
"  during  such  time  as  he  shall  hold  any  office  or  place  of  profit,  other 
than  that  of  mayor,  in  the  gift  or  disposal  of  the  council."  The 
tenure  of  office  as  mayor  is  therefore  excepted  from  the  list  of  dis- 
qualifications given  in  that  section.  [Crompton,  J. — This  is  not  an 
objection  to  the  qualification  of  the  mayor  to  be  elected  a  councillor, 
but  to  his  returning  himself  as  a  councillor,  while  acting  as  returning 
officer.]    AH  the  grievances  suggested  by  the  other  side  might  happen 
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if  the  candidate  were  a  friend  of  the  mayor,  jast  as  much  as  when 
the  mayor  himself  was  a  candidate ;  yet  it  cannot  be  contended  that 
the  mayor  could  not  return  a  friend. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  our  ^judgment  r^^^ 
should  be  for  the  relator.  The  question  is  whether  this  elec-  '- 
tion  of  the  mayor  as  a  councillor,  he  himself  acting  at  the  election 
as  returning  ofiBicer,  was  valid.  Upon  the  maxim  that  no  one  shall 
be  judge  in  his  own  cause,  I  am  of  opinion  that  a  returning  officer 
cannot  be  allowed,  at  the  election  over  which  he  presides  as  such 
returning  officer,  to  return  himself.  The  duties  of  the  mayor  of  a 
borough,  as  returning  officer,  are  not  purely  ministerial.  He  has  to 
decide  whether  the  votes  are  given  in  proper  form,  and,  from  time  to 
time,  to  determine  a  variety  of  questions  of  considerable  nicety, 
which  are  sometimes  brought  afterwards  before  this  Court.  He  may 
often,  on  these  occasions,  have  the  opportunity  of  favouring  his  own 
views,  and  of  being  judge,  so  to  speak,  in  his  own  cause ;  and  there- 
fore the  maxim  which  I  have  cited  applies,  unless  there  be  something 
in  the  Act  which  enables  that  to  be  done  which  otherwise  could  not 
be  done.  Sect.  28,  when  properly  examined,  does  not  bear  out  the 
construction  contended  for  by  the  defendant.  It  enacts  merely  that  a 
mayor  is  not  to  be  ineligible  as  a  councillor  by  reason  of  his  office ; 
Bot  that  the  mayor,  when  acting  as  returning  officer,  may  return  him- 
self as  a  councillor.  Sect.  86  gives  the  means  of  substituting  an 
alderman,  to  preside  as  returning  officer  at  elections,  whenever  the 
mayor,  from  whatever  reason,  is  '^  incapable  of  acting,"  and  thus 
meets  the  very  difficulty  which  may  arise  from  the  mayor  being  a 
candidate  for  election  as  a  councillor.  If,  while  acting  as  returning 
officer,  he  is  proposed  as  a  candidate,  he  is  ineligible ;  just  as  a  sheri^ 
if  proposed  as  member  for  his  county,  would  be  ineligible,  and  would 
be  bound,  as  returning  officer,  to  refuse  to  receive  any  votes  for 
himself. 

*WiGHTMA»r,  J. — The  mayor,  being  returning  officer,  has  r^go 
returned  himself;  and  the  question  is,  whether  he  has  the  ^ 
power  to  do  so.  It  is  said  that  his  duty,  as  returning  officer,  is  simply 
ministerial.  But  that  is  certainly  not  so.  He  has  to  examine  the 
voting  papers,  and,  though  he  has  not  to  decide  upon  the  qualification 
of  the  voters,  he  has  to  see  that  they  give  their  votes  in  proper  form. 
Many  difficult  questions,  decided  by  the  mayor  on  these  occasions, 
have  come  before  this  Court.  All  the  objections  against  a  returning 
officer  returning  himself  apply  in  this  case.  Sect.  28,  which  has  been 
relied  upon  for  the  defendant,  provides  only  that  the  mayor  shall  not 
be  ineligible  by  reason  simply  of  his  being  mayor :  it  gives  no  power 
to  the  mayor,  while  acting  as  returning  officer,  to  return  himself: 
and  if,  while  so  acting,  he  is  proposed  as  a  candidate,  he  is  clearly 
ineligible. 

Eblb,  J. — ^I  am  of  the  same  opinion.  The  rule  of  law,  that  a  man 
cannot  be  judge  in  his  own  cause,  applies  here.  The  mayor's  duty, 
as  returning  officer,  is  not  merely  a  mechanical  one ;  many  cases  in 
this  Court  show  that  questions  of  great  difficulty  often  arise  for  his 
decision  at  these  el^tionsy  where  great  artifice  is  frequently  exercised 
in  order  to  insure  the  return  of  particular  candidates.  Sect.  28  has 
been  rdied  on  as  showing  that  the  mayor  is  not  disqualified  from 
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being  elected.  But  tbat  means,  not  diaqnalifled  simply  as  mayor:  so 
that,  where  a  borough  is  divided  into  wards,  he  might  be  elected  in 
the  ward  where  he  is  not  returning  officer.  But  it  is  clear  to  me 
that,  while  the  mayor  is  acting  as  returning  officer,  the  statute  gives 
him  no  power  to  return  himself;  and  such  power  would  be  directly 
contrary  to  the  general  rule  of  law  which  I  have  stated. 
*931  '*'Cbohpton,  J. — ^I  am  also  of  opinion  that  this  election  was 
^  void.  The  general  rule,  that  a  returning  officer  cannot  return 
himself,  applies  to  the  present  case.  I  do  not  think  that  the  duty  of 
the  mayor,  as  returning  officer,  is  simply  ministerial :  he  has  sorae- 
tiAies  to  exercise  judicial  functions  of  considerable  importance.  As 
to  sect.  28,  it  is  clear  that,  though  it  provides  that  the  office  of  mayor 
shall  not  render  a  man  ineligible  as  a  councillor,  it  eives  no  power  to 
the  mayor,  while  acting  as  returning  officer,  to  elect  himself.  I  rather 
doubt  whether  sect.  86,  empowering  the  appointment  of  a  substitute 
when  the  mayor  is  incapable  of  acting,  was  intended  to  apply  to  such 
a  case  as  this.  The  mayor  is  eligible,  where  he  is  not  returning, 
officer ;  as,  for  instance,  where  a  borough  is  divided  into  wards,  in  a 
ward  where  he  is  not  returning  officer :  but  here,  acting  as  returning 
officer,  he  has  returned  himself;  and  the  election  is  void. 

Judgment  for  the  Crown. 


TAMVACO  and  Others  v.  LUCAS  and.  Others.    June  18. 
[Reported  1  E.  &  E.  592  (E.  C.  L.  E.  vol.  102)]. 


<Kv.T   ♦The  MAGDALENA  Steam  Navigation  Company  v.  MAR- 
^*J  TIN.     June  14. 

Th«  pnbUe  minister  of  a  foreign  State,  aooredited  to  and  reoeiTod  by  the  Sorereign  of  tbii 
eountrj,  having  no  real  property  in  England,  and  having  done  nothing  to  disentitle  him  to 
the  general  privileges  of  such  public  minister,  oannot,  while  he  remains  such  poblio  minister, 
be  soed  against  his  will,  In  this  oonntry,  in  a  oiril  aetion ;  although  saeh  action  may  arise  out 
of  eommercial  transaetioas  by  him  here,  and  althoogh  neither  his  person  nor  his  goods  bo 
tovehed  by  he  salt 

The  declaration  alleged  that  The  Magdalena  Steam  Navigation 
Company  was,  before  8d  November,  1856,  completelv  registered  and 
certified  under  stats.  7  &  8  Vict.  c.  110,  and  10  and  11  Vict.  c.  78; 
that  the  Company  was  on  that  day  duly  registered  and  certified  and 
incorporated  under  The  Joint  Stoc]p  Companies'  Act,  1856,  19  k  20 
Vict.  c.  47 ;  that  before  and  at  the  time  of  the  passing  of  the  last- 
mentioned  Act,  and  from  thence  hitherto,  defendant  was  a  shareholder 
in  the  Company,  and  entitled  to  one  hundred  shares  in  the  capital 
stock  of  the  Company,  and  was,  in  the  register  of  shareholders  of 
the  Company,  registered  as  such  shareholder  and  as  the  holder  of  the 
said  one  hundred  shares,  and  was  at  the  time  of  the  commencement 
of  the  winding  up  of  the  Company,  and  thence  hitherto,  in  respect 
of  the  said  one  hundred  shares,  a  contributory  of  the  Company  within 
'the  meaning  of  the  las^mentioned  Act ;  that^  on  10th  Mardi,  1857| 
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it  was  resolved,  at  an  extraordinary  general  meeting  of  the  Company, 
that  the  Company  should  be  wound  up  voluntarily  pursuant  to  the 
said  Act;  that  this  resolution  was  confirmed  at  another  general  meet- 
ing held  on  6th  May,  1857,  when  a  liquidator  was  appointed,  who,  on 
22d  April,  1858,  made  a  call  of  6/.  per  share  on  all  the  shareholders 
of  the  Company  in  respect  of  the  shares  held  by  them  in  the  capital 
stock  of  the  Company,  payable  on  6th  May  then  ♦next;  that  r^^g- 
defendant  had  notice  of  the  call,  and  was  requested  to  pay  600/.,  *- 
the  amount  of  it  payable  by  him ;  that  everything  haa  happened  and 
every  condition  had  been  observed  to  render  defendant  liable,  and  the 
time  for  payment  of  the  call  had  elapsed  before  action.  Breach,  that 
defendant  had  made  default  in  paying  the  call,  and  that  it  was  still 
due. 

Plea,  by  defendant  in  person.  That  he  ought  not  to  be  compelled 
to  answer  in  this  action,  because  he  says  that  he  was  and  is  an  alien 
born,  and  never  was  nor  is  a  subject  of  Her  Majesty  the  Queen  or  any 
of  Her  predecessors,  by  naturalization,  denization  or  otherwise ;  and 
that,  at  the  time  of  the  accruing  of  the  said  cause  of  action  in  the 
declaration  mentioned,  and  at  the  time  of  the  commencement  of  this 
action,  he  was  and  thence  hitherto  hath  been  and  still  is  a  public  minis- 
ter of  certain  foreign  States,  and  authorized  and  received  as  such  by 
Her  said  Majesty,  to  wit.  Envoy  Extraordinary  and  Minister  Pleni- 
potentiary  of  and  for  the  Bepublics  of  Guatemala  and  New  Granada 
respectively,  and  that  he  was  at  the  respective  times  aforesaid,  and 
£rom  thence  hitherto  hath  been  and  still  is,  acting  as  such  Envoy  Ex- 
traordinary and  Minister  Plenipotentiary  as  aforesaid,  and  was  not  at 
the  respective  times  aforesaid,  or  at  any  time  since,  and  is  not  now, 
seised  or  possessed  of  any  lands,  tenements,  hereditaments,  or  real 
estate,  or  chattels  real,  within  this  realm,  and  had  not  at  the  respec- 
tive times  aforesaid,  nor  has  he  at  any  time  since,  done  any  act  or 
thing,  nor  at  the  respective  times  aforesaid,  nor  at  any  time  since,  has 
there  existed,  nor  does  there  now  exist,  any  matter  or  thing  by  reason 
or  in  consequence  whereof  he  has  at  any  time  waived,  or  at  the  re- 
spective  times  aforesaid  had  become,  or  at  any  time  since  has  become, 
*or  is  disentitled  to,  any  of  the  rights,  privileges,  or  exemptions  ^^qm 
of  or  appertaining  to  a  public  mmister  so  authorized,  received,  *- 
and  acting  as  aforesaid,  or  by  reason  or  in  consequence  whereof  he 
ought  to  be  compelled  to  answer  in  this  action ;  and  that  the  said  writ 
was  issued  with  intent  to  prosecute  and  for  the  purpose  of  prosecuting 
this  action  to  judg7nent{a)  against  him  whilst  such  public  minister  as 
aforesaid,  and  this  he  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment if  he  ought  to  be  compelled  to  answer  in  this  action,  &o. 

Demurrer.    Joinder  in  demurrer. 

BwiUy  for  the  plaintifi&.(&) — The  plea  is  bad.  The  action  lies  against 
the  defendant,  notwithstanding  his  character  of  ambassador.  He  is 
sued  for  a  debt  due  from  him  in  this  country,  as  a  member  of  a  trad 
ing  Company, which  has  been  wound  up  voluntarily,  and  therefore,  a& 
must  be  presumed,  with  his  consent.  If  an  ambassador  engages  in 
trade  in  the  country  to  which  he  is  accredited,  he  thereby  becomes 

(a)  The  w)rda  in  iUlioa  were  loferted  by  oonient,  during  the  arguinent^  at  the  ■oggestion  of 
the  Conit.    See  pp.  lftS-4. 
{h)  TnMd»7,  JoM  7i2l    Before  Lord  Campbell,  C.  J^  Wlgbtmao,  Brlc^  and  Cromptoa,  Ja 
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liable  to  be  sued  there  in  respect  of  all  matters  arising  ont  of  his 
mercantile  transactions.  Vattel  states  the  law  on  this  subject  more 
fully  and  accurately  than  any  other  author.  In  Book  iv.  c.  8,  s.  11 3, 
p.  491  (Chitty's  ed.,  1834),  he  says:  '*The  independency  of  a  publio 
minister  is  the  true  reason  of  his  exemption  from  the  jurisdiction  of 
the  country  in  which  he  resides.  No  legal  process  can  be  directly 
issued  against  him,  because  he  is  not  subject  to  the  authority  of  the 
*971  P^^^^  ^^  ^^^  magistrates.  *But  it  is  asked  whether  that  exemp- 
-'  tion  of  his  person  extends  indiscriminately  to  all  his  property  ?" 
He  then  proceeds  to  discuss  to  what  property  of  the  ambassador  the 
exemption  extends ;  and  comes  to  the  conclusion  that  it  is  limited  to 
such  personal  property  as  is  necessary  and  incident  to  his  character 
as  ambassador ;  and  that  it  does  not  apply  to  his  immovable  property, 
real  estate,  or  property  as  a  trader.  This  is  laid  down  in  sect.  114  as 
follows :  "  But  this  exemption  cannot  extend  to  such  property  as  evi- 
dently belongs  to  the  ambassador  under  any  other  relation  than  that 
of  minister.  What  has  no  affinity  with  his  functions  and  character 
cannot  partake  of  the  privileges  which  are  solely  derived  from  his 
functions  and  character.  Should  a  minister,  therefore  (as  it  has  often 
been  the  case),  embark  in  any  branch  of  commerce,  all  the  effects, 
goods,  money  and  debts,  active  and  passive,  which  are  connected  with 
his  mercantile  concerns ; — and  likewise  all  contests  and  lawsuits  to 
which  they  may  give  rise, — fall  under  the  jurisdiction  of  the  country. 
And  although,  in  consequence  of  the  minister's  independency,  no 
legal  process  can,  in  those  lawsuits,  be  directly  issued  against  his 

Eerson,  he  is  nevertheless,  by  the  seizure  of  the  effects  belonging  to 
is  commerce,  indirectly  compelled  to  plead  in  his  own  defence.'' 
Although,  therefore,  an  ambassador's  person  is  in  all  cases  privileged, 
Vattel  is  a  distinct  authority  to  show  that  an  action  will  lie  against 
him  in  his  trading  capacity.  If  so,  there  is  no  breach  of  his  privilege 
in  bringing  such  an  action ;  still  less  in  continuing  it  after  he  has  put 
in  an  appearance,  as  the  present  defendant  has  done.  If  the  defend- 
ant wished  to  dispute  the  jurisdiction  his  proper  course  was  to  apply 
to  have  the  proceedings  set  aside;  just  as,  in  many  instances,  of 
*981  '^'^^^^  Triquet  v.  Bath,  3  Burr.  1478,  is  one,  persons  having 
^  the  privilege  of  ambassadors  or  the  servants  of  ambassadors 
have  applied  to  have  bail-bonds  cancelled,  which  they  had  given  or. 
filing  common  bail.  In  Grotius  de  Jure  Belli  et  Paois,  lib.  2,  c.  18,  s.  9< 
it  is  stated :  "  Bona  quoque  legati  mobilia,  et  qua  proinde  habcntur 
person®  accessio,  pignoris  causa,  aut  ad  solutionem  debiti  cap!  non 
posse,  nee  per  judiciorum  ordinem,  nee,  quod  quidam  volunt.  manu 
regia,  verius  est;  nam  omnia  coactio  abesse  a  legato  debet,  tarn  quse 
res  ei  necessarias  qu&m  quas  personam  tangit,  quo  plena  ei  sit  securi* 
tas.  Si  quid  ergo  debiti  contraxit,  et,  ut  fit,  res  soli  eo  loco  nuUas 
possideat,  ipse  compellandus  erit  amic^  et,  si  detrectet,  is  qui  misit, 
ita  ut  ad  postremum  usurpentur  ea,  quad  adversus  debitores  extrjL 
territorium  positos  usurpari  solent.''  Although  then,  no  compulsion, 
or  '' coactio''  can  be  employed,  an  ambassador  may  be  brought  into 
court  "  amicd,"  that  is,  so  long  as  his  ambassadorial  character,  and  his 

Eersonal  privilege,  are  not  interfered  with ;  just  as  proceedings  may 
8  instituted  against  debtors  who  are  without  the  territory.    His  per- 
son, it  is  true,  must  not  be  molestedi  nor  may  the  bulk  of  his  goods 


2  ELLIS  &  ELLIS.    Q.  B.  98' 

be  taken  in  execution ;  bnt  a  suit  may  be  brought  against  him,  though 
it  maj  end  in  process  against  such  of  his  goods  as  he  has  as  a  trader. 
[Lord  Gampbbll,  G/ J; — ^Does  our  municipal  law  deprive  an  ambas* 
aador  of  any  of  hisnilimiinities  if  he  engages  in  trade  ?  Stat.  7  Anne, 
c.  12,  &  8,  contains  4o  s&ch  limitation  upon  his  exemption  from 
raits  as  jou  seek  tc^toblisl).]  The  only  express  authority  upon 
the  point  to  be  found  in*1i)ie.*.*books  is  Barbuit's  Case,  Cas.  temp. 
Talbot  281,  which  is  often  qiloted'a?  a  decision  that  an  ambassador 
*doe9  not  lose  his  privilege  by  en^pa^pg  in  trade.  That  doc-  p^g 
trine,  however,  is  to  be  found  there  ..merely  in  a  note  by  the  *- 
reporter;  which  enunciates  nothing  more  than  that  an  ambassador, 
though  he  trades,  retains  his  personal  privileges^  e.  g.  the  privilege 
from  arrest.  It  is  consistent  with  what  is  ther^'said,  that  his  goods 
may  not  be  privileged  under  such  circum8tan<3^.''  .In  4  Inst.  158, 
Lord  Coke,  after  saying  that  "if  a  foreign  am bassisdor,  being  prorex, 
oommitteth  here  any  crime  which  is  control  jus  genfi(ilfl',4ia  treason, 
felony,  adultery,  or  any  other  crime  which  is  against  .tbe  law  of 
nations,  he  loseth  the  privilege  and  dignity  of  an  ambassador,  as 
unworthy  of  so  hi?h  a  place,  and  may  be  punished  here,  as  any  other 
private  alien,"  adds  "and  so  of  contracts  that  be  good  jure  gentium 
06 must  answer  here.''  In  R.  Phillimore's  Commentaries  upon  Inter- 
national  Law,  vol.  ii.,  part  6,  c.  8,  the  following  passages  occur.  Sect. 
176.  "  We  have  now  to  consider  the  exemption  of  the  ambassador 
from  the  jurisdiction  of  the  civil  tribunals  of  the  country  to  which  he 
is  accredited.  With  respect  to  this  subject,  the  privileges  of  extra- 
territoriality  have  been  established  by  the  universal  consent  and 
custom  of  all  civilized  nations,  in  order  to  secure  the  sanctity  of  the 
ambassador :  they  have  been  thrown  up  from  time  to  time,  as  out-^ 
works  to  the  citadel."  Sect.  178.  "Nevertheless,  the  exemption  of 
the  ambassador,  his  family  and  his  suite,  from  the  jurisdiction  of  the 
civil  as  well  as  the  criminal  tribunals  of  the  country  in  which  he  was 
resident,  is  not  absolutely  necessary  for  the  preservation  of  the  invio- 
lability of  the  ambassador.  '  Persona,'  By nKershoek  truly  remarks, 
'quantnmvis  sancta,  solfi  in  jus  vocatione  non  violatur. '  "  Sect.  180, 
**  It  was  a  further  extension  of  the  fiction  of  extra-territoriality  to  render 
*the  ambassador's  personal  property  exempt  from  arrest."  *'  It  r*i  aa 
has  not  yet  been,  and  probably  never  will  be,  extended  to  real  '- 
property,  if  an  ambassador  should  happen  to  possess  any  in  the 
country  of  his  mission.  The  territorial  possession  is  in  no  way 
attache!  to  the  character  of  the  ambassador.  The  fiction  of  extra-ter- 
ritoriality cannot  be  applied  to  immovable  possessions,  and  there  is 
no  doubt  that  they,  with  their  incidents,  remain  subject  to  the  jurisdic- 
tion (forum  reale)  of  the  country  in  which  they  are  situate. "  In  sect. 
181,  the  author  says,  "There  are  some  exceptions,  moreover,  to  the 
privilege  respecting  personal  property,  viz. : — 1.  When  the  ambas- 
sador becomes  a  tracer  or  a  merchant,  in  the  country  to  which  he  is 
sent,  the  property  embarked  by  him,  or  accruing  to  him,  in  ihi$  capacitv, 
is  liable  to  seizure  and  condemnation,  at  the  instance  of  creditors,  in 
the  same  manner  as  the  property  of  any  other  trader  or  merchant.** 
**  The  law  was  correctly  laid  down  on  this  subject  of  the  merchant- 
ambassador  bv  the  Dutch  Tribunal,  in  1720-1,  when  the  Envoy  Exr 
trsordinary  of  the  Duke  of  Holstein  was  sued  by  his  creditors  for 
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mercantile  debts  contracted  by  bim ;  and  the  Ooarts  at  the  Hague 
granted  a  degree  of  arrest  and  citation  against  him.  The  arrest  was 
to  operate  on  all  goods,  money  and  effects  withitrUhe  jurisdiction  of  the 
tribunal,  with  the  exception  of  the  movable^,  equipages,  and  other 
things  belonging  to  him  in  the  character  t>C  ambassador."(a)  "This 
instance  is  memorable,  not  merely  on. t^durft  of  the  correct  enun- 
ciation of  the  law  to  which  it  gave  ria^^Wt  also  because  it  furnished 
Bynkershoek  with  the  occasion  of  wfttinghis  excellent  treatise '  DeForo 
♦ion   ^^g^^^^^^'^ "  ♦Wheatpriji'^iements  of  International  Law,  part , 

-I  iii.  c.  1,  §  18,  is  to  the  saiOT^ffect.  "The  personal  effects  or  mova- 
bles belonging  to  the  minister,' Within  the  territory  of  the  State  where 
he  resides,  are  entirelv^^entpt  from  the  local  jurisdiction ;  so  also  of  his 
dwelling-house;  biit^iiy^>ther  real  propertyi  or  immovables,  of  which 
he  may  be  possess^**vnthin  the  foreign  territory,  is  subject  to  its  laws 
and  jurisdictk>iH-*^or  is  the  personal  property  of  which  he  may  be 
possessed.  ils**a''jherchant  carrying  on  trade,  or  in  fiduciary  character 
as  an  exec!\itolr,  Ac.,  exempt  from  the  operation  of  the  local  laws." 
With  this  agrees  Martens,  Pr&^is  du  Droit  des  Gens,  lib.  vii.  c.  6,  s.  S 
(Gobbet t's  Translation,  1802),  where  treating  of  the  exceptions  to  the 
general  rule  that  an  ambassador  and  his  property  are  exempted  from 
the  civil  jurisdiction  of  the  State,  he  says :  "  With  respect  to  property, 
that  which  belong  to  him  in  any  other  quality  than  that  of  min- 
ister is  subject  to  the  jurisdiction  of  the  State,  and  may  be  seized  on 
for  causes  not  relative  to  the  quality  of  minister:  though,  strictly 
speaking,  the  property  belonging  to  bim  as  minister  is  exempt  from 
seizure,  during  the  time  of  his  mission,  yet,  the  mission  once  ter- 
minated, if  he  attempts  to  quit  the  State  without  paying  his  debts,  the 
State  may  refuse  to  let  him  depart,  or,  at  least,  to  carry  away  his 
property;  and  may  even  seize  on  this  latter."  The  Emperor  of  Brazil 
V.  Bobinson,  6  Dowl.  522,  shows  that  even  a  foreign  potentate,  if  he 
sues  here,  in  a  cause  arising  out  of  commercial  transactions,  may  be 
made  to  find  security  for  costs.  De  Wicquefort,  a  most  strenuous 
advocate  of  the  privileges  of  ambassadors,  gives  an  instance  in  which 
*1021   ^^  ambassador  is  amenable  to  the  law  of  the  country  *  where  he 

^  resides,  namely,  where  he  has  taken  a  house  ana  refuses  to 
give  up  possession  at  the  end  of  the  lease.  The  passage  occurs  in  the 
author^s  L' Ambassadeur  et  ses  Fonctions,  tome  premier,  liv.  i.  sect.  28. 
p.  426  (ed.  Amsterdam  1730),  where  it  is  said:  " L' Ambassadeur  qui 
auroit  loud  une  maison,  est  obligd  d'en  sortir  i  la  fin  du  bail,  s'il  ne 
I'a  pas  voulu  continuer ;  s'il  ne  le  veut  pas  faire,  il  y  pent  estre  coa- 
traint  par  la  justice  du  lieu;  parce  que  le  propridtaire  qui  a  loud  sa 
maison  i  un  autre,  ou  qui  y  veut  venir  demeurer  lui-mesme,  estant 
obligd  d'accomplir  ce  qu'il  a  promis  d'ailleurs,  ou  ne  pouvant  lui- 
mesme  coucher  dans  la  rue,  Tambassadeur  doit  satisfaire  au  contract, 
et  mesme  y  pent  estre  contraint."  The  decision  in  Taylor  v.  Best,  14 
Com.  B.  487  (E.  C.  L.  B.  vol.  78]^  though  it  upholds  the  doctrine  of 
an  ambassador's  personal  immunity,  unless  he  attorns  to  the  jurisdic- 
tion, does  not  show  that  under  no  possible  circumstances  can  a  writ 
be  issued  against  him.  Maule,  J.,  is  there  reported  as  saying,  during 
the  argument  (p.  493),  "  The  cases  you  rely  on  are  cases  of  personal 
privilege  of  the  ambassador.    It  may  be  that  his  person  or  his  goods 

(«)  Keftrring  to  Bynkenboek  d«  Foro  Legatomm,  «app.  xir,  xti. 
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maybe  sacred ;  but  why  sbould  the  plaintiiOf  be  deprived  of  the  meanff 
of  ascertaining  the  debt?"  Again,  he  says  (p.  516),  "  What  more  is 
done  by  a  proceeding  in  our  Courts  without  arrest^  than  is  done  by  the 
epistola  of  the  civil  law?"  So,  Jervis,  C.  J.,  in  giving  judgment, 
says  (p.  521),  ''It  is  said, — and  perhaps  truly  said, — ^that  an  ambas- 
sador or  foreign  minister  is  privileged  from  suit  in  the  Courts  of  the 
country  to  which  he  is  accredited,  or,  at  all  events,  from  being  pro- 
ceeded against  in  a  manner  which  may  ultimately  result  in  the 
coercion  of  his  person,  or  the  seizure  of  his  personal  effects  necessary 
tp  his  comfort  and  '''dignity ;  and  that  he  cannot  be  compelled,  r«i  qq 
in  invitnm,  or  against  his  will,  to  engage  in  any  litigation  in  ^ 
the  Courts  of  the  country  to  which  he  is  sent.  But  all  the  foreign 
jurists  bold,  that  if  the  suit  can  be  founded  without  attacking  the 
personal  liberty  of  the  ambassador,  or  interfering  with  his  dignity  or 
personal  comfort,  it  may  proceed."  And  Maule,  J.,  in  his  judgment 
(p.  523),  thus  expresses  himself:  '^ Whether  an  ambassador  or  public 
minister  duly  accredited  to  the  Queen  "  ''  is  so  far  privileged  as  to 
be  free  from  all  liability  to  be  sued  in  the  Courts  of  this  country,  is  a 
Tery  grave  question,  and  one  which  does  not  seem  to  have  been 
settled  by  any  judicial  determination  in  our  Courts,  or  indeed  else- 
where." "It  is  a  point  which  is  very  fit  to  be  considered  whenever 
it  may  be  properly  presented  for  decision,"  "  whether  an  ambassador 
or  public  minister  can  be  brought  into  Court  against  his  will,  by 
process  not  immediately  affecting  either  his  person  or  his  property, 
and  have  bis  rights  and  liabilities  ascertained  and  determined."  All 
these  authorities  show  that  there  are  cases  in  which  a  suit  will  lie 
against  an  ambassador,  although,  by  reason  of  his  privilege,  process 
cannot  be  issued,  in  the  suit,  against  his  person,  or  such  of  his  goods 
as  are  connected  with  his  dignity.  [Lord  CaufB£LL,  C.  J. — I  feel 
some  dii&culty  in  understanding  how  a  suit  can  be  brought  against 
him  without  some  degree  of  personal  ''  coactio."]  At  all  events,  a 
vrrit  may  be  taken  out  against  him,  for  the  purpose  of  saving  the 
Statute  of  Limitations,  even  supposing  that  the  action  ^an.jot  be  prose* 
Guted  to  judgment  while  he  continues  ambassador.  The  plea  does 
not  aver  that  the  writ  was  issued  for  the  purpose  of  prosecuting 
*the  action  to  judgment  [Lord  Cahbpsll,  C.  J.,  here  suk-  r#i  (u 
gested  that  the  plea  might  be  amended  by  inserting  the  words  ^ 
"  to  judgment " ;  and,  with  BovilVs  consent  the  amendment  was  made.] 
The  general  principle  that  an  ambassador,  if  a  trader,  may  be  sued, 
justifies  the  prosecution  of  the  action  even  to  judgment.  The  plain-- 
tiffs  are  entitled,  according  to  Maule,  J.'s,  opinion  in  Taylor  v.  Best, 
14  Com.  B.  487,  493  (E.  C.  L.  R.  vol.  78\  to  have  the  amount  of  the 
debt  due  to  them  judicially  ascertained;  and,  should  the  defendant 
eease  hereafter  to  be  ambassador,  they  might  then  take  out  execution 
on  the  judgment 

Sir  FUznyy  Kelly,  Attorney -General,  contrsL — There  is  no  jurisdic^ 
tbn  in  the  Courts  of  this  country  to  implead  an  ambassador,  or  call 
upon  him  to  answer,  in  a  suit  for  a  civil  claim.  Criminal  proceedings 
alone  can  be  taken  against  him,  under  certain  circumstances  not  ma* 
terial  to  the  present  discussion.  While  he  is  clothed  with  the  char-* 
acter  of  ambassador,  the  civil  tribunals  of  the  country  to  which  he  is 
accredited  have  no  jurisdiction  whatever  to  entertain  a  suit  against 
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him ;  and  any  snch  suit  is  illegal  and  yoid  ab  initio.  Stat  7  Anne, 
c.  12,  is  a  legislative  declaration  to  that  effect ;  and  merely  expresBes 
the  law  of  nations  on  the  subject,  as  it  is  stated  by  Yattel  and  all  the 
great  text  writers  on  that  law.  [Erlb,  J. — The  first  section  of  the 
statute  is  confined  to  the  particular  case,  which  had  happened,  of  the 
arrest  of  the  Russian  ambassador.  Lord  Campbell,  C.  J. — And  it 
does  not  appear  that  that  ambassador  had  engaged  in  trade*}  Quoad 
that  particular  case,  the  statute  simply  declares  the  general  law  of 
«.^^n  nations.  The  words  ''be  it  ^therefore  declared"  are  used  in 
^^y  sect.  1.  But,  by  sect  8,  it  is  "  further  declared"  '*  that  all 
writs  and  processes  that  shall  at  any  time  hereafter  be  sued  forth  or 
prosecuted,  whereby  the  person  of  any  ambassador,  or  other  pnblick 
minister  of  any  foreign  prince,  or  state,  authorized  and  received  as 
such  by  Her  Majesty,  her  heirs  or  successors,  or  the  domestick,  or 
domestick  servant  of  any  such  ambassador,  or  other  publick  minister, 
may  be  arrested  and  imprisoned,  or  his  or  their  goods  or  chattels  may 
be  distrained,  seized,  or  attached,  shall  be  deemed  and  adjudged  to 
be  utterly  null  and  void  to  all  intents,  constructions,  and  purposes 
whatsoever."  Sect.  8,  therefore,  is  a  declaration  that  the  law  of  nations 
shall  be  deemed  to  apply  to  all  future  cases  of  process  sued  out  against 
any  ambassador  to  this  country ;  and,  when  read  with  sect  4,  by  which 
it  IS  "  enacted"  that  those  who  issue  or  put  in  force  such  process  shall 
be  liable  to  punishment,  it  amounts  to  a  prohibition  of  the  issue  of 
any  such  process.  Lord  Mansfield  takes  this  view  of  the  statute  in 
Triquet  v.  Bath,  8  Burr.  1478,  1480,  where  he  says :  *'  This  privilege 
of  foreign  ministers  and  their  domestic  servants  depends  upon  the  law 
of  nations.  The  Act  of  Parliament  of  7  Anne,  c.  12,  is  declaratory 
of  it.  All  that  is  new  in  this  Act,  is  the  clause  which  gives  a  sum* 
mary  jurisdiction  for  the  punishment  of  the  infractors  of  this  law." 
[Eblb,  J. — Does  not  sect.  8  apply  only  to  process  whereby  the  person 
may  be  arrested  7  It  was  the  issue  of  a  writ  against  the  person  of 
the  Bussian  ambassador  which  gave  occasion  for  the  statute.]  In 
Barbuit's  Case,  Cas.  temp.  Talbot  281,  the  proceedings  sought  to  be 
set  aside  had  been  taken  in  Chancery.  That  case,  therefore,  is  an  au- 
*1061  ^"^^^^^7  ^^^^  ^^^  statute  of  ^Anne  applies  to  other  proceedings 
^  than  bailable  process.  [Erls,  J. — All  that  is  said  about  an 
ambassador,  in  the  judgment  in  that  case,  is  extra-judicial.  The  de- 
cision was,  that  the  applicant,  being  only  a  consul,  was  not  entitled 
to  the  privilege,  whatever  that  might  be,  of  an  ambassador  ]  All  the 
authorities  show  that  an  ambassador's  person  is  absolutely  privileged 
from  molestation.  Personal  service  of  the  writ  (which  might  hap* 
|ien)  would  be  a  violation  of  that  privilege.  It  is  said  that  the  action 
lies  against  the  present  defendant  because  he  is  a  trader.  But,  even 
it  that  were  so,  the  declaration  would  be  insufficient ;  for  it  contains 
no  allegation  that  he  is  a  trader,  or  has  goods  qui  trader,  so  as  to 
bring  tHe  case  within  the  alleged  exception  from  privilege ;  and  the 
fact  is,  that  he  is  not  a  trader,  and  has  no  such  goods.  It  has,  how- 
ever, never  been  decided  in  this  country  that  an  action  lies  against 
an  ambassador  if  he  has  6nga^;ed  in  trada  The  argument  on  the 
other  side  is  founded  on  the  dicta  of  Maule,  J.,  in  Taylor  v.  Best,  14 
Com.  B.  487,  628  (E.  C.  L.  B.  vol.  78),  which  are  wholly  unsupported 
by  authority.    Possibly  it  may  be  the  law  that^  in  exceptional  castf^ 
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proeeediDgs  taken  in  rem,  e.  g.,  in  bankruptcy,  and  against  private 
pereoos,  may  be  continued,  although  they  may  prove  to  involve  the 
rights  of  an  ambassador.  But  no  original  proceedings  can  be  taken 
againj(t  an  ambassador.  If  his  goods  and  person  are,  by  the 
law  of  nations,  privileged,  it  is  an  inconsistency,  and  a  mockery 
of  that  privilege,  to  say  that  he  can,  nevertheless,  be  sued  as 
a  trader,  and  so  be  compelled  either  to  come  in  and  defend  the 
action,  or  to  have  a  judgment  signed  against  him.  Can  it  be  said 
that  he  is  compellable  to  come  forward  as  a  witness,  or  to  answer 
^interrogatories  in  the  action  ?  But  if  the  action  is  sustain-  r^-tM 
able  he  may  practically  be  obliged  to  do  so,  in  order  to  avoid  ■- 
a  jadgment.  The  authorities  are  conclusive,  as  to  his  absolute  im* 
inunity  from  suit  in  all  cases.  In  Yattel,  bk.  iv.  c.  7,  s.  92,  p.  469 
(Chitty's  ed.  1834),  it  is  said :  **  The  inviolability  of  a  public  minis- 
ter, or  the  protection  to  which  he  has  a  more  sacred  and  particular 
claim  than  any  other  person,  whether  native  or  foreigner,  is  not  the 
only  privilege  he  enjoys ;  the  universal  practice  of  nations  allows 
him,  moreover,  an  entire  independence  on  the  jurisdiction  and  au- 
thority of  the  state  in  which  he  resides."  So  again,  in  chap.  8^ 
8. 110,  p.  488 :  "  Some  authors  will  have  an  ambassador  to  be  subject^ 
in  civil  cases,  to  the  jurisdiction  of  the  country  where  he  resides, — 
at  least  in  such  cases  as  have  arisen  during  the  time  of  his  embassy ; 
and,  in  support  of  their  opinion,  they  allege  that  this  subjection  is  by 
no  means  derogatory  to  the  ambassadorial  character;  'for,'  say  they, 
'  however  sacred  a  person  may  be,  his  inviolability  is  not  affected  by 
soiog  him  in  a  civil  action.'  But  it  is  not  on  account  of  the  sacred* 
ness  of  their  person  that  ambassadors  cannot  be  sued :  it  is  because 
they  are  independent  of  the  jurisdiction  of  the  country  to  which  they 
are  sent ;  and  the  substantial  reasons  on  which  that  independency  is 
grounded  may  be  seen  in  a  preceding  part  of  this  work.(a)  Let  us 
here  add,  that  it  is  in  every  respect  highly  proper,  and  even  neces- 
sary, that  an  ambassador  should  be  exempt  from  judicial  prosecution 
even  in  civil  causes,  in  order  that  he  may  be  free  from  molestation  in 
the  exercise  of  his  functions."  The  ambassador,  in  fact,  is  supposed, 
to  all  intents  and  purposes,  to  be  residing  in  his  own  ^country.  r4ti  no 
The  case  cited  on  the  other  side,  from  Bvnkershoek,  de  Foro  ^ 
Legatorum,  cap.  xiv.,  is  no  authority.  It  was  not  the  case  <^  an 
original  action  against  an  ambassador;  but  of  a  decree  of  arresfc 
against  his  goods,  granted  at  the  instance  of  his  creditors.  Bynker- 
shoek  says  that  the  States  General  had  called  upon  the  Court  to  justify 
this  decree,  and  were  still  deliberating  on  the  answer  of  the  Coujt, 
which,  in  his  opinion,  was  not  based  upon  satisfactory  reasons.  &is 
own  opinion  as  to  the  immunity  of  an  ambassador  from  suit  is  plainly 
laid  down  in  cap.  zvi.,  where  he  says :  '*  Legatum,  ut  instructus  et 
cam  instrumento  est,  liberum  esse  volo.  Nego  igitur  eum  conveniri 
posse."  He  then  guards  himself  against  being  supposed  to  hold  that 
process  against  an  ambassador's  goods  cannot  in  any  case  be  issued. 
"Nolim  tamen  quisquam  ita  existimet  nullo  plan%  modo  conveniri 
posse  legatum,  ubi  degit,  quin,  si  me  audias,  poterit  aliquanda" 
"  Scilicet  in  regionibus  ubi  ob  bona  con venimur,  et  ex  eorum  arresto 
forum  sortimw,  nullus  dubito,  quin  et  legatorum  bona  arresto  detiner^ 

_  (a)  Bo<k  rr»  ••  T#  a.  M» 
'     1.  4  S.|  VOL.  11.-^6 
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et  per  boo  ipsi  in  jus  vocari  possint.  Bona,  dico,  sive  immobilia,  bIto 
mobilia,  dummodo  neque  ad  personam  ejus  pertineant,  neque,  tanquam 
legatus,  possideat,  uno  verbo,  sino  quibus  legationem  rect^  obire 
potest."  That  is  to  say,  an  ambassador  may  be  indirectly  constrained 
to  come  in  and  defend  a  suit,  by  the  seizure  of  bis  goods,  in  countries 
where  such  process  is  permissible.  But  it  by  no  means  follows  that, 
even  in  such  countries,  he  can  be  compelled  to  intervene,  if  he  chooses 
to  let  his  goods  go  rather  than  to  submit  to  the  jurisdiction.  And 
certainly  there  can  be  no  jurisdiction  in  the  Courts  of  this  or  any 
other  country,  to  entertain  a  suit  involving  molestation  to  his  person, 
unless  he  voluntarily  makes  himself  a  party  to  the  suit.  This  is 
♦1091   *^^®*^^y  i™pli©d  in  Wheaton's  Elements  of  International  Law, 

^  part  III.  c.  1,  §  16,  I.,  where  it  is  said  that  the  ambassador's 
"exemption  from  the  jurisdiction  of  the  local  tribunals  and  authori- 
ties does  not  apply  to  the  contentious  jurisdiction  which  may  be  con- 
ferred on  those  tribunals  by  the  minister  voluntarily  making  himself 
a  party  to  a  suit  at  law."  Wadsworth  v.  The  Queen  of  Spain,  17  Q. 
B.  171  (E.  0.  L.  B.  vol.  79),  De  Haber  v.  The  Queen  of  Portugal,  Id., 
jshow  that  an  action  will  not  lie  in  this  country  against  a  foreign 
potentate  sued  as  such ;  and  the  same  law  is  applicable  to  an  ambas- 
sador, who  is  the  representative  here  of  his  Sovereign.  In  The  Duke 
of  Brunswick  i».  The  King  of  Hanover,  6  Beav.  1  (and,  on  appeal  to 
House  of  Lords,  2  H.  L.  Ca.  1),  it  was  conceded  that  a  foreign  Sove- 
reign is  exempt  from  the  jurisdiction  of  our  Courts  for  acts  done  in 
his  public  character.  [Lord  Campbell,  C.  J. — There  can  be  no  doubt, 
from  those  cases,  that  an  ambassador  is  not  liable  to  be  sued  in  this 
country  for  acts  done  by  him  in  his  public  capacity.]  An  ambassa- 
dor is  in  no  way  liable  to  the  jurisdiction,  in  civil  matters,  of  the 
municipal  Courts  of  the  country  to  which  he  is  accredited.  This  is 
plainly  laid  down,  as  follows,  in  Stephen's  Commentaries  on  the  Laws 
of  England,  vol.  2,  p.  497  (4th  ed.):  "The  rights,  the  powers,  the 
duties  and  the  privileges  of  ambassadors  are  determined  by  the  law 
of  nature  and  nations,  and  not  by  any  municipal  constitutions.  For, 
as  they  represent  the  persons  of  their  respective  masters,  who  owe  no 
subjection  to  any  laws  but  those  of  their  own  country,  their  actions 
are  not  subject  to  the  control  of  the  private  law  of  that  state  wherein 
they  are  appointed  to  reside.  He  that  is  subject  to  the  coercion  of 
laws  is  necessarily  dependent  on  that  power  by  whom  those  laws 
♦1101   ^^^^  made :  *but  an  ambassador  ought  to  be  independent  of 

^  every  power  except  that  by  which  he  is  sent,  and  of  conse- 
quence ought  not  to  be  subject  to  the  mere  municipal  laws  of  that 
nation  wherein  he  is  to  exercise  his  functions."  It  cannot  be  con- 
tended that  the  defendant  has,  by  appearing  to  the  writ,  precluded 
himself  from  saying  that  the  suit  is  improperly  brought.  [Lord 
Campbell,  C.  J. — His  plea  denies  that  the  Court  has  jurisdiction. 
Ebls,  J. — Supposing  that  he  had  made  an  affidavit  in  Court,  and  had 
moved  to  stay  proceedings,  it  could  not  have  been  said  that  he  thereby 
admitted  the  jurisdiction.  Lord  Campbell,  C.  J. — The  plea  is  only 
another  mode  of  doing  that.]  That  is  so.  Lastly,  the  plea  is  good 
as  showing  ground  for  a  suspension  of  the  writ,  at  all  events  for  so 
long  as  the  defendant  remains  an  ambassador;  just  as  a  plea  of  tiie 

Elaintiff's  excommunication  used  to  suspeQd  a  writ  until  the  plaintiff 
ad  procured  letters  of  absolution :  Co.  Litt.  sect.  201. 
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Bovillj  in  reply,  admitted  that  stat.  7  Anne,  c.  12,  is  merely  de- 
claratory of  the  law  of  nations,  and  referred  to  Heathfield  v.  Cbiltoa 
4  Burr.  2016,  in  which  Lord  Mansfield  repeated  the  opinion  which 
he  had  before  expressed  to  that  effect  in  Triquet  v,  Bath,  8  Burr.  1478. 
He  relied  on  the  authorities  cited  in  his  argument,  as  proving  that 
the  action  was  maintainable  by  the  law  of  Nations,  and  suggested 
instances  (which  are  noticed  in  the  judgment  of  the  Court)  in  which 
tbe  doctrine  that  an  ambassador  is  in  all  cases  wholly  exempt  from 
the  civil  jurisdiction  of  our  Courts  would  give  rise  to  serious  incon<* 
venieuces.  Cur.  adv.  vulL 

*Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  r^^^  ^  ^ 
Court  L  ^^^ 

The  question  raised  by  this  record  is,  whether  the  public  minister 
of  a  foreign  state,  accredited  to  and  received  by  Her  Majesty,  having 
no  real  property  in  England,  and  having  done  nothing  to  disentitle 
him  to  the  privileges  generally  belonging  to  such  public  minister, 
may  be  sued,  against  his  will,  in  the  Courts  of  this  country,  for  a 
debt  neither  his  person  nor  his  goods  being  touched  by  the  suit, 
while  he  remains  such  public  minister.  The  defendant  is  accredited 
to  and  received  by  Her  Majestv  as  Envoy  Extraordinary  and  Minister 
Plenipotentiary  for  the  Bepublics  of  Guatemala  and  New  Granada 
respectively ;  and  a  writ  has  been  sued  out  against  him  and  served 
upon  him,  to  recover  an  alleged  debt,  for  the  purpose  of  prosecuting 
this  action  to  judgment  against  him  whilst  he  continues  such  publio 
minister.  He  says,  by  his  plea  to  the  jurisdiction  of  the  Court,  that, 
by  reason  of  his  privilege  as  such  public  minister,  he  ought  not  to  be 
compelled  to  answer.  We  are  of  opinion  that  his  plea  is  good,  and 
that  we  are  bound  to  give  judgment  in  his  favour.  The  great  prin- 
ciple is  to  be  found  in  Grotius  de  Jure  Belli  et  Pacis,  lib.  2,  c.  18, 
8.  9,  "  Omnis  coactio  abesse  a  legato  debet."  He  is  to  be  left  at  liberty 
to  devote  himself  body  and  soul  to  the  business  of  his  embassy.  He 
does  not  owe  even  a  temporary  allegiance  to  the  Sovereign  to  whom 
he  is  accredited,  and  he  has  at  least  as  great  privileges  from  suits  as 
the  Sovereign  whom  he  represents.  He  is  not  supposed  even  to  live 
within  the  territory  of  the  Sovereign  to  whom  he  is  accredited,  and, 
if  he  has  done  nothing  to  forfeit  or  to  waive  his  privilege,  he  is  for 
all  juridical  purposes  supposed  still  to  be  in  his  own  country.  For  - 
•these  reasons,  the  rule  laid  down  by  all  jurists  of  authority  r»i  lo 
who  have  written  upon  the  subject  is,  that  an  ambassador  is  '- 
exempt  from  the  jurisdiction  of  the  Courts  of  the  country  in  which 
he  resides  as  ambassador.  Whatever  exceptions  there  may  be,  they 
acknowledge  and  prove  this  rule.  The  counsel  for  the  plaintiffis, 
Admitting  that  the  person  of  an  ambassador  cannot  be  lawfully  im- 
prisoned in  a  suit,  and  that  his  goods  cannot  be  taken  in  execution, 
contended  that  he  might  be  cited  and  impleaded ;  and  he  referred  to 
the  decision  of  the  tribunal  at  the  Hague,  in  1720,  which  is  reported 
by  Bynkershoek,  and  was  the  cause  of  that  great  jurist  writing  his 
yaluable  treatise  De  Foro  Legatorum.  But  this  case  is  to  be  found 
in  chap,  xiv.,  entitled  ''De  Legato  Mercatore,"  in  which  is  explained 
the  exception  of  an  ambassador  engaging  in  commerce  for  his  private 
pin.  Tbe  Envoy  Extraordinary  of  the  Duke  of  Holstein  to  the 
oUtes  General,  leaving  the  Hague,  where  he  ought  to  have  resided, 
"Amsterdamum  se  confert^  et  strenud  s^eroatorem  agit.    Fluriuoi 
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elebilor  factus,  Hagam  revertitur,  sed  et  plures  curiam  Hollandiao 
adeunt,  et  impetrant  mandatum  arresti  et  in  jus  vocationis."  The 
arrest  was  granted  to  operate  on  all  goods,  money,  and  effects  within 
the  jurisdiction  of  the  tribunal,  with  the  exception  of  the  movables, 
equipages,  and  other  things  belonging  to  him  in  his  character  of  am- 
bassador. But  this  citation  was  entirely  in  respect  of  his  having 
engaged  in  commerce,  and  shows  that  otherwise  he  would  not  have 
been  subject  to  the  jurisdiction  of  the  Dutch  Courts.  Lord  Ck)ke's 
authority  (4  Inst.  158)  was  cited,  where,  writing  of  the  privileges  of  an 
ambassador,  having  said  that  "for  any  crime  committed  control  jus  gen- 
tium, as  treason,  felony,  adultery,  or  any  other  crime  which  is  against 
*1181  ^^^  '*^  ^^  nations,  he  *loseth  the  privilege  and  dignity  of  an 
^  ambassador,  as  unworthy  of  so  high  a  place,"  he  adds,  '*  and 
so  of  contracts  that  be  good  jure  gentium  he  must  answer  here.*' 
There  does  not  seem  to  be  anything  in  the  contract  set  out  in  this 
declaration  contrary  to  the  law  of  nations ;  but  Lord  Coke,  who  is  so 
great  an  authority  as  to  our  municipal  law,  is  entitled  to  little  respect 
as  a  general  jurist. 

Mr.  Bovill,  being  driven  from  his  supposition  that  the  writ  in  this 
case  might  be  sued  out  only  to  save  the  Statute  of  Limitations,  bj 
the  fact  that  it  had  been  served  upon  the  defendant,  and  by  the  alle- 
gation in  the  plea  that  it  was  sued  out  for  the  purpose  of  prosecuting 
this  action  to  judgment,  strenuously  maintained  that  at  all  events  the 
action  could  be  prosecuted  to  that  stage,  with  a  view  to  ascertain  the 
amount  of  the  debt,  and  to  enable  the  plaintiffs  to  have  execution  on 
the  judgment  when  the  defendant  may  cease  to  be  a  public  minister. 
But  although  this  suggestion  is  thrown  out  in  the  discussion  which 
took  place  in  the  Common  Pleas,  in  Taylor  v.  Best,  14  Com.  B.  487, 
498  (E.  C.  L.  B.  vol.  78),  (per  Maule,  J.),  it  is  supported  by  no  authority; 
the  proceeding  would  be  wholly  anomalous;  it  violates  the  principle 
laid  down  by  Grotius;  it  would  produce  the  most  serious  incon- 
venience to  the  party  sued ;  and  it  could  hardly  be  of  any  benefit  to 
the  plaintiffs.    In  the  first  place,  there  is  great  difficulty  in  seeing 
how  the  writ  can  properly  be  served,  for  the  ambassador's  house  is 
sacred,  and  is  considered  part  of  the  territory  of  the  sovereign  he 
represents ;  nor  could  the  ambassador  be  safely  stopped  in  the  street 
to  receive  the  writ,  as  he  may  be  proceeding  to  the  Court  of  our 
Queen,  or  to  negotiate  the  affairs  of  his  Sovereign  with  one  of  her 
*1141   ^i^is^'*^*     *^^  ^3  allowed  that  he  would  not  be  bound  to  answer 
^  interrogatories,  or  to  obey  a  subpoena  requiring  him  to  be  ex- 
amined as  a  witness  for  the  plaiiitifis.    But  he  must  defend  the  action, 
which  may  be  for  a  debt  of  100,000/.,  or  for  a  libel,  or  to  recover 
damages  for  some  gross  fraud  imputed  to  him.    He  must  retain  an 
attorney  and  counsel,  and  subpoena  witnesses  in  his  defence.    The 
trial  may  last  many  days,  and  his  personal  attendance  may  be  neces- 
sary to  instruct  his  legal  advisers.    Can  all  this  take  place  without 
*'  coactio"  to  the  ambassador  7    Then,  what  benefit  docs  it  produce  to 
the  plaintiffs  7     There  can  be  no  execution  upon  it  while  the  ambas- 
Bador  is  accredited,  nor  even  when  he  is  recalled,  if  he  only  remains 
a  reasonable  time  in  this  country  after  his  recall.    In  countries  where 
mere  may  be  a  citation  by  seizure  of  goods,  if  an  ambassador  loses 
his  privilege  by  engaging  in  commerce,  he  not  only  may  be  citedi 
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but  all  bis  goods  unconnected  with  his  diplomatic  functions  may  be 
arrested  to  force  him  to  appear,  and  may  afterwards,  while  he  con- 
tbues  ambassador,  be  taken  in  execution  on  the  judgment. 

Beference  was  frequently  made  during  the  argument  to  stat.  7  Anne, 
c  12 ;  bat  it  can  be  of  no  service  to  the  plaintiffs.  The  1st  and  3d 
sections  are  only  declaratory  of  the  law  of  nations,  in  conformity 
with  what  we  have  laid  down ;  and  the  other  sections,  which  regulate 
procedure,  do  not  toach  the  extent  of  the  immunity  to  which  the 
ambassador  is  entitled.  The  Russian  ambassador  had  been  taken 
from  his  coach  and  imprisoned;  but  the  statute  cannot  be  .considered 
83  directed  only  against  bailable  process.  The  writs  and  processes 
described  in  the  3d  section  are  not  to  be  confined  to  such  as  directly 
touch  the  person  or  goods  of  an  ambassador,  but  extend  *to  r^i-ier 
such  as,  in  their  usual  consequences,  would  have  this  effect.  ^ 
At  any  rate,  it  never  was  intended  by  this  statute  to  abridge  the  im- 
munity which  the  law  of  nations  gives  to  ambassadors,  that  they 
shall  not  be  impleaded  in  the  Courts  of  the  country  to  which  they 
are  accredited.  An  argument  was  drawn  from  the  course  pursued  in 
some  instances  of  setting  aside  bail-bonds  given  by  persons  having 
the  privilege  of  ambassadors,  or  their  servants,  on  filing  common 
bail.  This,  perhaps,  is  as  much  as  could  reasonably  be  assked  on  a 
summary  application  to  the  Court,  but  does  not  show  that  the  action 
may  not  be  entirely  stopped  by  a  plea  regularly  pleaded  to  the  juris- 
diction of  the  Court. 

Some  inconveniences  have  been  pointed  out  as  arising  from  this 
doctrine,  which,  we  think,  need  not  be  experienced.  If  the  ambas- 
sador has  contracted  jointly  with  others,  the  objection  that  he  is  not 
joined  as  a  defendant  may  be  met  by  showing  that  he  is  not  liable 
to  be  sued.  As  to  the  difficulty  of  removing  an  ambassador  from  a 
bouse  of  which  he  unlawfully  keeps  possession,  De  Wicquefort,  and 
other  writers  of  authority  on  this  subject,  point  out  that  in  such  cases 
there  may  be  a  specific  remedy  by  injunction.  Those  who  cannot 
safely  trust  to  the  honour  of  an  ambassador,  in  supplying  him  with 
what  he  wants,  may  refuse  to  deal  with  him  without  a  surety,  who 
may  be  sued ;  and  the  resource  is  always  open  of  making  a  complaint 
to  the  government  by  which  the  ambassador  is  accredited.  Such  in- 
conveniences are  trifling,  compared  with  those  which  might  arise  were 
r  to  be  held  that  all  public  ministers  may  be  impleaded  in  our  muni- 
cipal Courts,  and  that  judgment  may  be  obtained  against  them  in  all 
actions,  either  ex  contractu  or  ex  delicto.  It  certainly  has  not  hitherto 
been  expressly  decided  that  a  ^public  minister  duly  accredited  r«i ig 
to  the  Queen  by  a  foreign  state  is  privileged  from  all  liability  ^ 
to  be  sued  here  in  civil  actions;  but  we  think  that  this  follows  from 
veil-established  principles,  and  we  give  judgment  for  the  defendant. 

Judgment  for  the  defendant. 

The  privileges  of  ambassadors  by  in-  v,  Henderson,  4  Sandf.  S.  C.  (N.  Y.) 

teraational  law  are  sanctioned  by  the  619. 

Act  of  GoDgreas,  80th  April  1790,  see-       The  state  Oourts  are  also  bound  to 

tioDs  25-6.     The  objeot  of  the  statute  aid  in  carrying  out  this  act  by  quash* 

vas  simply  to  enforce,  not  to  limit  the  ing  proceedings  against  one  having 

(riviieges  whieh  are  created  and  de-  such  privileges.    £z  parte  Cabrerai  \ 

in«l  by  international  law :  Holbrook  W.  C  C.  K.  282. 
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BREWIN  and  Others,  Assignees  of  WARNER,  v.  BRISCOE. 

June  14. 

On  22d  Korember,  1858,  a  fi.  fa.  was  put  into  the  premises  of  W ,  a  trader,  on  a  jadgment 
obtained  by  B.  (the  now  defendant)  in  an  action  of  B.  «.  W.  On  23d  Norember  W.  committed 
an  act  of  bankruptcy,  by  absenting  himself.  On  2Uh  Norember- the  goods  seia«d  under  tho  ft. 
fa.  were  advertised  for  sale  by  auction,  and  two  creditors  of  W.,  on  the  same  day,  gave  a 
written  notice  to  the  auctioneer  and  the  sherifTs  oflBcer  in  possession,  that  W.  bad  committed 
an  act  of  bankruptcy.  On  the  same  day,  U.,  an  attorney,  who  had  acted  as  ageni  for  P.  A  S., 
B.'s  attorneys  in  the  action,  in  the  service  of  the  writ  of  summons  upon  W.,  was  informed  by 
the  attorney  of  the  two  creditors  that  W.  had  committed  an  act  of  bai<kmptcy.  P.  A  S.  911 
the  same  day  wrote  to  U.  the  following  letter,  headed  "  B.  «.  W."  **  The  sheriff  is  in  posses- 
sion here,  and  we  have  expected  that  banlcruptoy  would  ensue.  We  saw  defendant  last  even- 
ing, and  as  he  did  not  appear  to  contemplate  such  a  step,  we  think  it  desirable  to  endeavour  to 
get  an  assignment  from  the  sheriff,  as  we  should  then  hare  an  opportunity  of  disposing  of  the 
stock,  Ac,  to  the  best  advantage.  We  will  therefore  thank  you  to  see  the  officer ;  and  if  an 
inventory  has  been  taken,  the  matter  could  be  readily  completed  Tou  will  be  good  enough  to 
let  this  have  your  immediate  attention,  as  if  anything  is  to  be  done  it  must  be  done  quickly." 
On  25th  November,  and  after  the  receipt  of  this  letter,  U  was  told,  both  by  the  auctioneer  and 
by  the  sheriff's  officer,  that  notice  of  an  act  of  bankruptcy  by  W.  had  been  served  on  them. 
U.,  however,  then  direoted  the  officer  to  get  a  bill  of  sale  of  the  goods  ezeented  by  the  sheriff 
to  B.  After  this,  on  the  same  day,  U.  wrote  to  P.  A  S. ;  ''I  fear  my  services  have  been  called 
in  when  too  late,"  **  although,  I  believe,  no  petition  has  been  presented  as  yet."  The  bill  of 
sale  of  the  goods  to  B  was  executed  by  the  sheriff  on  26th  November.  On  a  later  hour  of  the 
same  day  a  petition  in  bankruptcy  was  filed  against  W.,  and,  on  27th  November,  W.  was  a4jadi« 
cated  bankrupt    U  caused  the  goods  to  be  sold  on  13th  and  I4th  December  following. 

Held,  that  U.,  upon  the  receipt  of  P.  A  S/s  letter  of  24th  November,  became  B.'s  agent  to 
eonduct  the  execution,  with  a  discretion  as  to  the  manner  of  conducting  it;  that  notice  after 
that  to  U.,  of  an  act  of  bankruptcy  by  W.,  was  notice  to  B. ;  that  U.  had  such  notice  before 
the  execution  was  completed  by  sale ;  and  that,  therefore,  W.'s  asFignees  in  bankruptcy  were^ 
by  reason  of  The  Bankrupt  Law  Consolidation  Act,  1840  (12  A  IS  Viet.  c.  106,  s.  1S3),  emtiaed 
to.  recover  against  B.  in  an  action  of  trover  for  the  goods. 

Declaration  in  trover,  for  the  conversion  by  defendant  of  certain 
goods  belonging  to  plaintiffs  as  assignees  of  Warner,  a  bankrupt. 
♦1171       *Ple25-  1-  Not  guilty.     2.  That  the  goods  were  not  plain- 
^   tiffii'  as  alleged.     8.   That  plaintiffs  were  not   assignees  as 
alleged. 

After  pleading  a  special  case  was  stated,  under  Judge's  order,  for 
the  opinion  of  the  Court,  which  was  to  be  at  liberty  to  draw  any  in- 
ferences from  the  facts  which  a  jury  might  draw. 

The  case  was  substantially  as  follows : — 

For  many  years  prior  to  November,  1858,  Mr.  Joseph  Sims  Warner 
carried  on  trade  as  a  merchant  and  manufacturer  at  Sheffield,  and  at 
the  date  of  the  petition  for  adjudication  hereinafter  referred  to  was  a 
trader  within  the  meaning  of  the  Bankrupt  Law  Consolidation  Act, 
1849  (12  &  13  Vict.  c.  106).  On  Monday,  22d  November,  1858,  Ed- 
ward Brown,  an  officer  to  the  sheriff  of  Yorkshire,  entered  the  dwell- 
ing-house, warehouse,  and  workshops  of  Warner  under  a  writ  of  fi. 
fa.  on  a  judgment  obtained  in  an  action  wherein  Briscoe  (the  now  de- 
fendant) was  plaintiff  and  Warner  defendant,  and  wherein  Messrs. 
Pinchard  &  Shelton,  of  Wolverhampton,  were  the  attorneys  for  Bris- 
coe. The  warrant  was  endorsed  to  levy  28837.  10*.  9t/.,  besides  costs, 
&c.  On  the  evenine  of  Monday,  22d  November,  Warner  had  an  in- 
terview with  the  said  sheriff's  officer  in  possession  under  the  said  writ, 
and  stated  to  him  his  (Warner's)  intention  of  going  to  Wolverhamp- 
ton the  next  day  (Tuesday)  to  see  Briscoe  on  the  subject  of  the  debt 
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under  the  judgment,  and  try  to  arrange  terms  of  settlement  with 
him ;  and  said  if  he  succeeded  in  doing  so  the  officer  would  be  im- 
med lately  informed  thereof.  Warner  left  Sheffield  on  the  Tuesday 
morning,  and  before  going  he  told  his  warehouseman  (Cartledge)  that 
he  should  return  the  next  day.  On  Wednesday  morning,  24th  No- 
vember, an  advertisement  appeared  in  The  Sheffield  Daily  Telegraph, 
^annoancing  a  sale  by  Mr.  John  Clayton,  auctioneer,  by  order  r^i-io 
of  the  sheriff  of  Yorkshire,  of  the  whole  of  Warner's  eflfects,  '■ 
to  take  place  on  the  following  day.  On  Tuesday  and  Wednesday, 
23d  and  24th  November,  it  became  known  to  several  of  Warner's 
creditors  that  he  was  from  home  and  that  the  sheriff's  officer  was  in 
possession  of  his  effects.  About  11  o'clock  on  Wednesday  morning, 
24th  November,  Mr.  John  Adams,  of  Sheffield,  and  Mr.  John  Cross- 
land,  of  Sheffield,  who  then  were  and  are  large  creditors  of  Warner, 
caused  the  following  notice  to  be  served  upon  the  sheriff's  officer  and 
also  upon  the  auctioneer : — 

"To  the  Sheriff*  of  Yorkshire,  and  Mr.  E.  Brown,  his  officer,  and 

Mr.  John  Clayton,  auctioneer. 

*' We,  the  undersigned,  John  Adams,  of,  &c.,  and  John  Crossland,  of, 
&c.,  creditors  of  Mr.  J.  S.  Warner,  of,  &c.,  do  hei*eby  give  you  notice 
that  t'ne  said  Mr.  Warner  has  committed  an  act  of  bankruptcy. 

"  Dated  24th  November,  1858. 

"  Yours,  &c., 

"  John  Adams, 

**  John  Crossland." 

n  his  examination  on  oath  before  the  Bankruptcy  Court,  on  18th 
December,  Warner  stated  that  on  Tuesday  morning,  23d  November, 
he  went  to  Wolverhampton  and  saw  Briscoe's  attorneys,  but  was  un- 
able to  make  any  terms  with  them  or  to  arrange  for  the  withdrawal 
of  the  execution.  That  instead,  however,  of  returning  to  Sheffield, 
he  went,  on  Wednesday,  24th  November,  to  Bristol,  to  see  his  brother 
and  to  consult  him  as  to  his  affairs,  calling  at  Gloucester  on  the  way 
to  see  a  friend;  that  he  remained  at  Bristol  till  Friday,  26th  No- 
vember, and  that  on  that  day  he  went  up  to  London  to  see  another 
brother  as  to  his  affairs ;  that  he  did  not,  however,  in  the  mean  time 
*wrile  to  Sheffield,  except  to  his  wife,  who  did  not  communicate  r«i  i  q 
anything  to  his  creditors  or  to  the  sheriff  or  his  officer,  and  that  *• 
he  did  not  return  to  Sheffield  until  after  he  had  been  declared  bank- 
rupt ;  that  he  expected  the  sheriff''s  officer  was  selling  all  his  effects 
in  the  mean  time,  and  that  he  was  not  aware  that  his  presence  would 
be  of  any  avail.  On  Wednesday,  24th  November,  Mr.  Fretson  of 
Sheffield,  who  acted  as  solicitor  for  Adams  and  Crossland  in  the  ser- 
vice of  the  aforesaid  notices,  was  met  by  Mr.  William  Unwin,  solicit- 
or, Sheffield,  who  had  acted  as  agent  for  Briscoe's  attorneys  in  the 
service  of  the  writ  of  summons  upon  Warner  in  the  action  against 
him.  Unwin  said  to  Fretson,  ''  I  hear  you  are  about  making  Warner 
a  bankrupt.  Prav  is  there  any  act  of  bankruptcy  ?"  And  Fretson 
replied,  "Oh  yes.'  On  the  same  Wednesday,  24th  November,  Messrs. 
Piochard  &  Shelton,  attorneys  for  Briscoe,  wrote  the  following  letter 
to  Unwin : — 

*'  Wolverhampton,  24th  November,  1858. 

"  Dear  Sir,  "  Briscoe  v.  Warner. 

*^  The  sheriff  is  in  possession  here,  and  we  have  expected  thai 


* 
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bankruptcy  would  ensue.  We  saw  defendant  last  eyenin^,  and  as  he 
did  not  appear  to  contemplate  such  a  step,  we  think  it  aesirable  to 
endeavour  to  get  an  assignment  from  the  sheriff,  as  we  should  then 
have  an  opportunity  of  disposing  of  the  stock,  &c.,  to  the  best  ad- 
vantage. We  will  therefore  thank  you  to  see  the  officer-  and,  if  an 
inventory  has  been  taken,  the  matter  could  be  readily  completed. 
You  will  be  good  enough  to  let  this  have  your  immediate  attention, 
as,  if  anything  is  to  be  done,  it  must  be  done  quickly. 

"  W.  Unwin,  Esq.,  "  Yours  truly, 

"  Solicitor,  Sheffield."  '*  Pinchard  &  Shblton." 

1201       *This  letter  was  received  by  Unwin  on  Thursday  morning, 

-'  26th  November,  and  the  same  day  Unwin  met  Clayton  casually 
in  the  street.  Unwin  said  to  Claj'^ton,  ''Why  do  you  not  go  on  with 
the  sale  at  Warner's  ?''  Clayton  replied,  '*  Because  a  notice  was  served 
upon  me  and  the  sheriff's  officer  that  Warner  had  committed  an  act 
of  bankruptcy."  Unwin  replied  that  he  did  not  believe  there  was 
any  act  of  bankruptcy,  and  that  he  had  received  a  letter  from  the 
plaintiff's  attorneys  that  morning,  wishing  to  have  a  bill  of  sale  im- 
mediately ;  that  drown  ought  to  have  realized  long  before,  and  that 
the  sheriff  would  have  to  pay  for  his  negligence ;  and  that  Unwin 
wished  Clayton  to  see  Brown,  and  tell  him  (Brown)  to  call  upon  Un- 
win. Brown  very  shortly  afterwards,  on  the  same  day,  called  upon 
Unwin,  and  informed  him  of  what  Clayton  had  said.  Unwin  told 
Brown  that  he  (Unwin)  had  received  a  letter  that  morning  from  the 
plaintiff's  attorneys,  wishing  to  have  a  bill  of  sale  immediately  ;  that 
It  was  his,  the  officer's,  duty  to  have  levied  before,  and  that  the  sheriff 
would  have  to  pay  for  his  neglect.  Brown  replied  that  he  had  not 
heard  from  the  plaintiff's  attorneys  since  he  received  the  warrant; 
that  the  defendant,  Warner,  had  gone  to  Wolverhampton  to  see  the 
plaintiff',  to  endeavour  to  compromise  the  af&ir ;  and  that  when  he 
(Brown)  was  served  with  the  notice  of  Warner  having  committed  an 
act  of  bankruptcy,  he  did  not  know  what  to  do,  as  he  was  without 
instructions  from  the  plaintiff's  attorneys.  Unwin  told  Brown  that 
he  did  not  believe  any  act  of  bankruptcy  had  been  committed,  and 
that  he  (Unwin)  had  received  a  letter  from  the  plaintiff's  attorneys 
that  morning,  and  that  they  wished  to  have  a  bill  of  sale  immediately, 
and  he  (Brown)  must  get  one  directly.  Brown  directed  Clayton  to 
*1211   ^^^  ^^  ^inventory  of  Warner's  effects  at  the  warehouse  aud 

-'  workshops  directly,  one  having  already  been  taken  of  the 
effects  at  Warner's  dwelling-house;  and  with  this  inventory  Brown 
went  from  Sheffield  to  York  the  same  afternoon,  and  the  bill  of  sale 
was  executed  by  the  sheriff  on  the  following  day.  On  the  same 
Thursday  afternoon,  before  the  officer  went  from  Sheffield  to  York, 
Unwin  sent  to  Fretson  to  ask  whether  he  had  filed  a  petition  against 
Warner,  to  which  Fretson  replied,  he  had  not  yet  done  so,  but  was 
expecting  instructions  to  do  so.  On  the  evening  of  the  same  day, 
Thursday,  26th  November,  Unwin  wrote  the  following  letter  to  the 
plaintiff's  attorneys : — 

"  Sheffield,  25th  November,  1858. 

*'DearSir8»  ^'Briaeoev.  Warner. 

"1  fear  my  services  have  been  called  in  when  too  late.    Your 
warrant  has  gone  into  the  hands  of  a  new  officer,  ignorant  of  what 
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was  most  advisable  to  be  done,  and  aa  to  whom  he  should  consult. 
You  should  have  told  the  officer  to  see  me  before  entry,  and  advised 
me  of  your  warrant  going.  Had  you  done  so,  I  would  have  had  an 
assignment  from  the  sheriff  the  same  day.  I  have  told  him  to  go  off 
to  York  and  complete  it  now,  but  I  fear  it  is  too  late,  although  I  be- 
lieve no  petition  has  been  presented  as  yet. 

"Messrs,  Pinohard  &  Shelton,  "Yours  faithfully, 

"  Solicitors,  "  Wm.  Unwin."    . 

"  Wolverhampton." 

On  the  part  of  Briscoe  it  is  contended  that  the  letters  of  Pinchard 
k  Sbelton  to  Unwin,  and  of  Unwin  to  Pinchard  &  Shelton,  of  24th 
and  25th  November,  are  inadmissible  as  evidence,  on  the  ground  of 
their  being  privileged  communications.  On  the  part  of  the  assignees 
*it  is  contended  that  they  are  admissible,  and  are  not  privi-  ^41199 
leged.  The  Court  is  to  be  at  liberty  to  admit  them  if  it  '- 
should  be  of  opinion  that  they  can  be  used,  or  to  reject  them  if  it 
should  be  of  a  contrary  opinion. 

On  Friday  morning,  26th  November,  about  ten  o'clock,  Fretsoa 
called  at  Unwinds  office,  and  inquired  whether  Unwin  had  filed  or 
was  intending  to  file  a  petition  against  Warner;  and  Unwin  replied, 
that  a  client  had  been  consulting  him  upon  the  propriety  of  his  doin^ 
BO,  but  that  he  had  not  any  instructions.  The  officer  went  from  She^ 
field  to  York  on  the  Thursday  evening,  and  on  Friday  morning,  26th 
November,  about  a  quarter  before  eleven  A.  m.,  the  officer  obtained 
from  the  undersheriff  a  bill  of  sale  of  the  goods.  About  ten  o'clock 
on  Friday  morning,  26th  November,  Fretson  received  instructions 
from  Adams  to  file  a  petition  in  bankruptcy  against  Warner ;  and 
accordingly  a  petition  was  duly  filed  at  the  Leeds  Bankruptcy  Court 
at  a  quarter  past  two  in  the  afternoon  of  that  day,  and  the  sheriff  and 
his  officer  received  notice  thereof  on  the  same  day,  and  a  copy  of  such 
notice  was  sent  by  the  post  the  same  evening  to  Briscoe,  but,  being 
addressed  to  William  Briscoe,  of  Wetherby  Hall,  near  Wolverhamp- 
ton, instead  of  George  Briscoe,  of  Oldfallings,  near  Wolverhampton, 
was  not  received  by  the  defendant  until  Monday,  29th  November. 
On  Saturday,  27th  November,  the  petition  in  bankruptcy  was  opened 
at  the  Leeds  District  Court  of  Bankruptcy,  at  the  Council  Hall,  Shef* 
field,  when  Warner  was  thereunder  declared  a  bankrupt  (the  only 
evidence  of  an  act  of  bankruptcy  being  the  evidence  of  the  witnesses 
Fretvell  and  Cartledge,  a  copy  of  whose  depositions  before  the  Com« 
missioner  accompani^  the  case,  and  were  to  be  taken  as  part  thereof 
Bo  far  as  the  statements  in  such  depositions  *were  legally  evi-  r*i  03 
denee^a)     Brewin  was  on  that  day  duly  appointed  official   '- 

(«)  The  only  material  parti  of  thefe  statementi  were  as  foUows.  Cartledge,  Warner's  were- 
hoaMoisD,  who  was  examined  on  Saturday,  27tb  November,  deposed  that  Warner,  on  Tuesday 
aoniiag,  234  NoTember  (the  day  after  the  iherilTs  officer  took  possession),  **  came  to  the 
warsboase  abont  ten  o'cloek,  and  stayed  aboat  an  hour  and  a  half,  when  be  went  away  in  a 
9th,  tad  told  ma  that  be  was  going  to  Wolverbampton;  and  would  write  to  me  that  erening, 
aod  that  he  should  return  tbe  next  day.  I  have  not  received  any  letter  f^om  him  since  he  so 
VMt  away,  nor  have  I  seen  bim  since.  He  did  not  leave  me  any  money  when  be  went  away, 
aor  had  I  any  means  of  satisfying  bis  creditors  when  they  called."  Fretwell,  Warner's  rasor 
MaaagWf  also  deposed  thai  Warner  eame  to  the  warehouse  on  the  Tuesday  morning  and  left 
iboot  half  past  eleven.  Hf  added,  "  Bofbre  Warner  went  away,  he  eame  to  me  and  m ked  ma 
aboot  seme  rasors,  and  took  away  two  books  which  were  always  kept  in  tbe  warehouse  when 
I  IB  esB|Jojed ;  and  I  hare  iu>t  been  ablt  to  find  them  sinM.    Ai  soon  as  he  was  gone,  I  eotht 
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assignee  of  the  estate  and  effects  of  Warner.  On  Monday,  29th  No- 
vember, Warner  surrendered  to  the  bankruptcy  and  signed  a  consent 
to  the  adjudication  thereof  being  advertised.  On  18th  December, 
1858,  the  other  plaintifl&  were  chosen  as,  and  appointed  by  the  Com- 
missioner as,  creditors'  assignees.  On  Friday,  26th  November,  the 
bill  of  sale  from  the  sheriff  to  Briscoe  was  sent  by  the  sheriff's  officer 
to  Pinchard  and  Shelton  (Briscoe's  attorneys)  for  execution  by  him, 
accompanied  by  the  following  letter  from  the  sheriff's  officer  to  Pinch- 
ard &  Shelton : — 

"  Gentlemen,  "  Sheffield,  26th  November,  1858. 

"  I  send  bill  of  sale,  &c.  You  will  please  have  both  copies  exe- 
cuted by  Mr.  Briscoe  and  duly  attested;  and  then  send  both  to 
Messrs.  i3ell  &  Company,  Bow  Church  Yard,  London,  with  instruc- 
tions to  have  the  original  stamped  with  42.  ad  valorem  stamp,  and 
♦1241  *^^®  counterpart  with  5a.  and  the  denoting  stamp.  The 
J  sheriff''s  charges  in  bill  of  sale,  which  include  the  costs  of 
stamping,  amount  to  81.  12a.  lOd.  I  am,  gentlemen,  yours  respect- 
fully. 
'*  Messrs.  Pinchard  &  Shelton,  "  Edwabd  Brown, 

"  Solicitors,  "  Sheriff's  Officer." 

"  Wolverhampton." 
On  27th  November,  Pinchard  &  Shelton  returned  to  the  sheriff's 
officer  the  assignment  and  counterpart,  which  had  been  executed  by 
Briscoe  that  day,  the  receipt  of  which  deeds  was,  on  28th  November, 
acknowledged  by  the  sheriff's  officer  in  the  following  letter,  addressed 
to  Pinchard  &  Shelton : — 

"  Sheffield,  28th  November,  1858. 
"Sirs,  '* Briscoe  v.  Warner. 

^*  I  have  received  the  deeds  this  morning,  and  have  men  in  pos- 
session, one  at  the  house  and  one  at  the  works,  since  last  Monday. 

"I  am,  truly  yours, 
"Messrs.  Pinchard  &  Shelton,  "Edward  Brown,  S.  0." 

"Solicitors,  Wolverhampton." 
Unwin  having,  after  the  execution  of  this  assignment  and  the  re- 
turn thereof  to  the  sheriff's  officer,  been  instructed  by  Pinchard  & 
Shelton  to  act  for  them  in  the  sale  of  the  goods,  the  officer,  upon 
receiving  back  the  assignment,  gave  up  possession  of  the  effects  to 
Messrs.  Eadon,  the  auctioneers,  by  order  of  Unwin,  and  the  officer's 
charges  were  afterwards  paid  to  him  by  Messrs.  Eadon.  A  copy  of 
the  deposition  of  the  officer  before  the  Bankruptcy  Court  accompanied 
the  case. 

On  11th  December,  an  advertisement  was  inserted  in  the  Sheffield 
'  newspapers  by  Messrs.  Eadon,  the  auctioneers,  under  instructions  from 
•1251  Unwin,  afterwards  ratified  *by  Briscoe's  attorneys,  announcing 
-I  a  sale  by  auction  of  the  whole  of  the  said  effects  on  the  Mon- 
day and  Tuesday  following,  18th  and  14th  December;  on  which  days 
the  sale  took  place  on  Warner's  premises,  and  realized  1118L  8^.  2dLy 
less  expenses  of  sale. 

The  bill  of  sale  from  the  sheriff  to  Briscoe  was  not  filed  pursuant 

•ee  by  the  flreplaee  that  a  namber  of  papers  bad  been  that  mornlog  destroyed  in  his  offlea.  Ha 
amployed  about  scren  workmen  on  hii  premises,  and  none  of  them  hare  woriLod  linee  ha  waat 
Mray." 
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to  atat.  17  &  18  Vict.  c.  86.  no  affidavit  of  the  execution  having  been 
made,  nor  any  copy  of  the  bill  of  sale  having  been  filed.  The  Court 
of  Bankruptcy,  on  29th  January,  1859.  made  an  order  vesting  in  the 
assignees  the  goods  in  dispute.  Before  action  brought  a  formal 
demand  of  the  goods,  on  behalf  of  the  assignees,  was  served  upoa 
Briscoe. 

The  questions  for  the  opinion  of  the  Court  were,  whether  the  facts 
above  stated  showed  any  act  of  bankruptcy  by  Warner;  and,  if  so, 
whether  the  plaintifis,  as  assignees  as  aforesaid,  were  at  any  time  en- 
titled to  the  goods,  or  any  part  thereof,  as  against  the  defendant.  If 
yes,  then  judgment  was  to  be  entered  for  them  for  1118Z.  85.  2d.,  less 
costs  of  sale,  with  costs  of  suit.  If  not.  then  judgment  of  non  pros., 
with  costs  of  defence,  was  to  be  entered  for  the  defendant. 

Quain,  for  the  plaintiffs. — First,  the  facts  stated  in  the  case  clearly 
show  that  an  act  of  bankruptcy  was  committed  by  Warner  on  Tues- 
day, 23d  November.  His  conduct,  in  leaving  home,  on  that  day, 
after  an  execution  had  been  put  in.  and  in  remaining  absent,  without 
giving  any  information  where  he  was  to  be  found,  or  communicating 
with  any  one  but  his  wife,  furnishes  ample  evidence  that  he  did 
"depart  from  his  dwelling-house  or  otherwise  absent  himself"  '*  with 
intent  to  defeat  or  delay  his  creditors;"  and  so  committed  an  act 
*of  bankruptcy,  under  The  Bankrupt  Law  Consolidation  Act,  r*io/» 
1849  (12  &  13  Vict.  c.  106,  s.  67).  [Lord  Campbell,  C.  J.—  L  ^^^ 
The  Court,  at  present,  is  with  you,  as  to  this  point.]  Secondly,  the 
defendant,  the  execution-creditor,  had  notice  of  an  act  of  bankruptcy 
before  the  sale  of  the  goods  taken  in  execution  was  complete.  The 
bill  of  sale  from  the  sheriff  to  the  defendant  was  not  executed  by  the 
sheriff  till  a  quarter  to  eleven  o^clock  on  Friday  morning,  26th  No- 
vember. That,  then,  is  the  earliest  moment  at  which  the  sale  can  be 
said  to  have  been  complete.  But  on  the  morning  of  the  previous 
day,  Thursday,  25th  November,  Unwin,  the  solicitor,  received  from 
Pinchard  &  Shelton,  Briscoe's  attorneys  in  his  action  against  Warner, 
the  letter  of  24th  November,  the  effect  of  which  was  to  appoint 
Unwin  the  agent  or  attorney  of  Briscoe  for  the  purpose  of  procuring 
the  bill  of  sale  from  the  sheriff.  Notice,  therefore,  to  Unwin,  after 
he  had  received  that  letter,  of  an  act  of  bankruptcy  committed  by 
Warner,  was  notice  to  Briscoe.  And  that  notice  was  given  to  Unwin, 
OD  the  same  Thursdav,  bv  both  Clayton,  the  auctioneer,  and  Brown, 
the  sheriff's  officer.  In  Pike  v.  Stephens,  12  Q.  B.  465  (E.  C.  L.  B. 
vol.  64),  it  was  laid  down  that  notice  of  an  act  of  bankruptcy  com- 
mitted by  the  execution-debtor  is  sufficient  notice  to  the  execution 
creditor,  if  given  to  the  attorney  employed  by  the  latter,  or  to  a  clerk 
of  such  attorney  so  far  intrusted  with  the  management  of  his  busi- 
ness as  to  have  the  power  of  acting  on  such  a  communication  in  his 
absence.  That  case  was  decided  on  the  construction  of  the  Act  then 
in  force,  2  &  3  Yict.  c.  29,  s.  1 ;  which  made  notice  of  a  prior  act  of 
bankruptcy  avoid  an  execution,  if  the  notice  had  *been  given  r«i  07 
at  "the  time  of  executing  or  levying  such  execution  or  attach-  '- 
ment"  The  language  of  stat.  12  &  18  Vict.  c.  106.  s.  138,  is,  substan- 
tially, the  same,  as  to  the  persons  to  be  affected  by  the  notice ;  tho 
latter  statute,  however,  further,  makes  the  notice  also  avoid  the  exe- 
eatioa  if  it  has  been  given  ''  at  the  time  of  making  any  sale  there* 
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under."  It  is  no  objection  to  the  validity  of  the  notice,  in  the  present 
case,  that  Unwin  was  not  informed  by  Brown  or  Clayton  of  the 
nature  or  particalars  of  the  act  of  bankruptcy  committed  by  Warner; 
Udal  V,  Walton,  14  M.  &  W.  254,t  shows  that  it  was  unnecessary  to 
state  them.  So,  in  the  judgment  of  the  Court  in  Hope  v.  Meek,  10 
Exch.  829,  846,t  it  is  said,  "  When  an  act  of  bankruptcy  has  been  in 
fact  committed,  any  communication  which  brings  to  the  knowledge 
of  the  execution-creditor  before  the  sale  the  alleged  fact,  that  an  act 
of  bankruptcy  has  been  committed,  in  a  way  which  ought  to  induce 
him  as  a  reasonable  man  to  believe  that  the  notification  was  true,  is 
in  our  judgment  sufficient  notice." 

Bovillf  contrSr. — First,  Warner  did  not  commit  an  act  of  bank 
ruptcy.  He  did  not  leave  home  ''  with  intent  to  defeat  or  delay  his 
creditors,"  but  went  simply  with  the  object  of  endeavouring  to  come 
to  terms  with  the  execution-creditor.  [Erle,  J. — Even  if  that  was 
his  original  object,  he  did  not  return,  upon  finding  that  he  could  not 
settle  the  matter.  Surely,  he  remained  away  in  order  to  delay  his 
other  creditors.]  Then,  secondly,  the  notice  to  Unwin,  on  25th  No- 
vember, of  the  act  of  bankruptcy,  was  not  notice  to  Briscoe.  By  that 
time,  certainly,  Unwin  had  received  instructions  from  Briscoe's 
*1  ^Rl  ^attorneys ;  but  their  letter  only  constituted  him  their  agent 

^  to  do  a  particular  thing,  viz.,  to  complete  the  execution.  The 
letter  did  not  give  him  any  general  discretion  as  to  how  he  was  to 
act.  He  was  not  therefore  in  the  same  position  as  the  attorney  in 
Pike  V.  Stephens,  12  Q.  B.  465,  who  was  the  attorney  employed 
in  the  cause.  Stat.  12  &  13  Vict.  c.  106,  s.  133,  says  nothing  as  to 
notice  to  an  agent  being  sufficient.  The  words  are  "Provided  the 
person"  "at  whose  suit  or  on  whose  account  such  execution  or  attach- 
ment shall  have  issued"  had  not  notice.  In  Bamsay  v.  Eaton,  10  M. 
&  W.  22,+  notice  to  a  sheriff's  officer,  in  possession  under  a  fi.  fa.  of 
an  act  of  bankruptcy  committed  by  the  defendant,  was  held  not  to 
be  notice  to  the  execution-creditor  within  stat.  2  &  3  Vict.  c.  29,  s.  1. 
In  Pennell  v.  Stephens,  7  C.  B.  9S7  (B.  C.  L.  R.  vol.  62),  notice  to  the  clerk 
of  the  plaintiff *s  attorney  was  held  not  to  be  sufficient,  under  the  same 
statute,  to  defeat  the  execution ;  the  clerk  to  whom  it  was  given  not 
being  shown  to  be  a  managing  clerk,  or  to  have  communicated  the  mat- 
ter to  his  principal ;  and  it  was  doubted  whether  a  notice  to  one  shown 
to  be  a  managing  clerk  would  suffice.  Bothwell  v.  Timbrell,  1  D.  N. 
S.  778,  was  aecided  on  the  ground  that  the  notice  was  given  to  the 
attorney  in  the  cause  when  he  was  acting  in  it  as  such,  and  therefore 
was  good  notice,  under  the  same  statute,  to  the  client:  but  Coleridge, 
J.,  there  says,  ^*  I  by  no  means  say  that,  in  every  case,  notice  to,  or 
knowledge  of,  the  attorney  of  a  party  will  satisfy"  the  statute.  As* 
Burning,  however,  in  the  next  place,  that  Pinchard  &  Shelton's  letter 
did  leave  Unwin  a  discretion  how  to  act,  he  was  not  bound  to  act 
upon  Clayton's  and  Brown's  information.  They  nve  him,  not  a 
«19Q1   P^^^^^^  ^notice  that  Warner  had  committed  an  act  of  bank* 

^  ruptcy,  but  notice  of  a  notice  to  that  effect  which  they  them- 
selves haa  received.  In  Hope  v.  Meek,  10  Exch.  829,t  the  informa- 
tion was  direct.  Here,  to  adopt  the  language  of  Wilde,  C.  J.,  in 
Pennell  v.  Stephens,  7  C.  B.  987,  997,  '*  It  was  not"  **  sufficient  that** 
Uavin  ''  should  be  told  in  that  loose,  way^  that  an  act  of  bankruptcy 
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had  been  committed,"  "and  tbat  the  matter  should  be  left  there." 
''The  intimation  waa  not  given  in  aach  a  manner  and  under  suck 
circamstances,  as  to  show  that  it  Mas  intended  to  serve  as  a  notice."((z) 

Lord  Campbell,  G.  J. — As  to  the  first  point,  it  is  clear  that,  by 
leaving  home  under  the  circumstances  stated,  Warner  committed  an 
act  of  bankruptcv.  The  question  therefore  is,  whether  Unwin  was 
sttffieiently  constituted  the  agent  of  the  defendant,  the  execution- 
creditor,  so  as  to  make  notice  to  Unwin  of  Warner's  act  of  bank- 
niptcj  notice  to  the  defendant*  I  think  that  he  was.  The  letter  of 
24th  November,  from  Pinchard  &  Shelton,  the  execution-creditor  s 
attorneys,  left  Unwin  a  discretion  how  to  act  in  carrying  out  the 
instructions  which  it  contained  ;  it  did  not  give  him  a  mere  authority 
to  execute  process  at  all  hazardis.  Then,  had  Unwin,  afterwards,  and 
before  the  sale  was  complete,  information  which  gave  reasonable 
ground  for  supposing  that  Warner  had  committed  an  act  *of  r«i  qq 
bankruptcy ;  and  which  ought  to  have  made  Unwin  hold  his  '- 
band  ?  I  am  of  opinion  that  he  had.  The  statements  of  Brown  and 
Clayton  to  him  can  have  1^  no  reasonable  doubt  upon  his  mind ; 
and  did  leave  none,  as  is  evident  from  the  letter  which  he  wrote  to 
Pinchard  &  Shelton  on  the  evening  of  the  same  day,  25th  November. 
I  am  therefore  of  opinion  that  the  execution-creditor  had  notice, 
before  the  sale,  of  an  act  of  bankruptcy  by  Warner;  and,  conse* 
quently,  that  such  notice  rendered  the  sale  invalid. 

WiGHTMAN,  J. — ^I  need  add  nothing  to  what  has  been  said  as  to 
the  commission  by  Warner  of  an  act  of  bankruptcy.  Upon  the  ques- 
tion of  notice,  I  think  that  Briscoe  had,  before  the  sale  under  the  fi. 
fa.  was  complete,  sufficient  notice  of  an  act  of  bankruptcy.  In  the 
first  place,  Unwin  was  a  proper  person  to  whom  to  give  that  notice. 
After  Unwin  had  receivea  Pinchard  &  Shelton ^s  letter  of  24th  No* 
vember,  he  was  very  much  in  the  position  in  which  a  clerk  of  theirs 
would  have  been  if  sent  to  conduct  the  proceedings  on  the  execution. 
It  id  clear  that  that  letter  left  him  a  discretion  to  proceed  with  the 
sale  or  not>  as  he  considered  most  advisable ;  and  that  it  put  him  in 
the  position  of  agent  for  the  execution-creditor.  In  the  second  place, 
Unwin,  after  the  receipt  of  that  letter,  and  pending  the  sale,  had 
notice  of  an  act  of  bankruptcy.  It  is  true  that,  when  Clayton  gave 
him  this  information,  he  replied  that  he  did  not  believe  there  was 
any  act  of  bankruptcy ;  but  tbat  answer  does  not  do  away  with  the 
eftect  of  the  notice,  it  being  the  fact,  at  the  time,  that  an  act  of  bank* 
raptcy  had  been  committed. 

On  the  other  question,  as  to  the  time  when  the  ^execution  r«iQi 
of  the  bill  of  sale  was  complete,  it  becomes  unnecessary  to  '- 
give  any  opinion. 

£rlb,  J. — I  also  am  of  opinion  that  the  execution-creditor  had 
notice  of  an  act  of  bankruptcy  before  the  sheriff  exe^^uted  the  bill 
of  sale.    That  there  was  an  act  of  bankruptcy  is  clear.    The  question 

(a)  Qiain,  for  the  p1»intlff,  made  a  Airtber  point  that  tbe  biU  of  sale  waa  not  eomplete  whts 
•z«cDtad  bj  the  iheriff  on  S6th  November,  but  waa  then  deliTered  bj  him  aa  aa  eserow,  not  to 
taki  aSeet  before  tbe  filing  of  the  petition,  or  until  Briseoe  alao  bad  ezeeoted  it,  and  tb# 
ihiriff  had  giren  up  possession.  Bovill,  eontri,  relied  upon  Christie  e.  Winnington,  8  Exeb* 
287,t  and  Lord  Campbell,  C.  J.,  referred  to  Gndgen  e.  Besset,  6  B.  A  B.  9S6  (E.  C.  L.  ^ 
toL  88).  Aa  the  Court  ezpretalj  abstained  fh>m  giving  aa  opinion  on  this  point,  the  arg«« 
■sail  and  the  diepoaitlon  of  Brown,  the  •iMrifl's  ofloeri  are  onittadi 
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is,  was  notice  of  it  to  Unwin  notice  to  Briscoe?  I  tbink  that  it  was; 
because  Briscoe's  attorneys  bad  employed  Unwin  as  their  agent  to 
complete  the  execution.  Notice  to  a  plaintiff ^s  attorney,  employed 
in  the  matter,  has  been  held  to  be  sufficient  notice  to  the  plaintiff 
himself.  Unwin  was,  even  more  than  Pinchard  &  Shelton,  for  all 
purposes  connected  with  the  execution,  Briscoe's  attorney.  Then,  had 
Unwin  notice  of  an  act  of  bankruptcy?  It  is  clear  that  he  had.  He 
was  told  both  by  the  auctioneer  and  by  the  sheriff's  officer  that  the 
sheriff  had  received  notice  of  an  act  of  bankruptcy.  Whether  or 
no  that  was  sufficient,  Unwin  had  knowledge,  independently,  that 
Warner  had  absented  himself,  and  the  letter  which  he  wrote  to 
Pinchard  k  Shelton,  on  25th  November,  shows  what  he  thought  of 
the  matter.  That  letter  amounts  to  this :  **  I  fear  it  is  now  too  late, 
for  that  an  act  of  bankruptcy  has  been  already  committed." 

Grompton,  J. — On  the  last  point  made  at  the  bar,  I  give  no  opinion. 
The  case  will  be  sufficiently  decided  upon  the  other  points.  There 
can  be  no  doubt  but  that  an  act  of  bankruptcy  was  committed,  and 
that  Unwin  had  notice  of  it  before  the  sale.  This  appears  not  only 
from  the  conversations  between  him  and  Brown  and  Clayton,  but 
from  all  the  surrounding  circumstances,  and  Unwin's  own  letter.  It 
*1321  ^^  immaterial  whether  the  notice  *was  certain,  if  it  was  such 
-'  (and  I  think  it  was)  as  shoald  have  led  Unwin  to  make  inquiry 
as  to  its  truth.  The  remaining  point  is  one  of  more  difficulty,  namely, 
whether  Unwin  was  a  proper  person  to  whom  to  give  the  notice,  so 
as  to  bind  thereby  the  execution-creditor.  The  authorities,  however, 
show  that  notice  to  the  attorney  employed  in  the  cause  by  the  execu* 
tion-creditor  is  sufficient  notice  to  the  latter,  and  that  (contrary  to  the 
general  rule)  such  attorney  may  delegate  his  authority  to  receive  the 
notice  to  his  clerk,  by  giving  the  clerk  a  discretion  how  to  act  for 
him  in  the  matter  of  the  execution.  Here,  it  was  necessary  for  Bris- 
coe's attorneys  to  appoint  a  sub-agent  to  act  for  them.  They  appointed 
Unwin  in  that  capacity,  and  it  is  plain,  from  the  terms  of  their  letter 
of  24th  November  to  him,  in  which  they  say,  *'If  anything  is  to  be 
done,  it  must  be  done  quickly,"  that  they  gave  him  a  discretion  as  to 
how  he  should  act.  Xbat  letter  appears  to  me  to  have  put  him  in  the 
same  position  as  if  he  had  been  the  managing  clerk  of  the  writers. 
The  notice  given  to  him  was  therefore  binding  upon  Briscoe. 

Judgment  for  the  plaintiff 


*133]  •The  QUEEN  v.  STORRAR.    June  15. 

But.  21  A  22  Viet  e.  90,  s.  8,  enaoU  that  a  Connoil,  to  be  styled  "  The  General  CooneU  of 
Medical  Education  and  Registration  of  the  United  Kingdom,"  '<  shall  be  established."  By 
sect  4  this  Council  is  to  "  consist  of  one  person  chosen  from  time  to  time  by  eaeh  of^  tararal 
**  bodies,"  including  the  University  of  London. 

Held  that,  under  the  existing  charter  of  that  UniTersity,  the  right  to  elect  its  member  of  the 
General  Medical  Council  is  vested  in  its  Senate,  consisting  of  the  Chancellor,  Vice-Chaneellor, 
and  Fellows  for  tiie  time  being ;  not  in  the  whole  body  incorporated  as  the  University  by  the 
eharter,  namely,  the  Chancellor,  Vice-Chancellor,  Fellows,  and  Graduates. 

This  was  an  information  in  the  nature  of  a  qno  warranto  against 
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the  defendant  for  exercising  and  usurping  the  office  and  franchise  of 
a  member  of  The  General  Council  of  Medical  Education. 
Plea.    That  the  defendant  was  duly  elected.    Issue  thereon. 
The  following  case  was  stated,  by  order  of  Crompton,  J.,  for  the 
opinion  of  this  Court : — 

By  Stat.  21  &  22  Vict.  c.  90,  entitled  "An  Act  to  regulate  the 
qualifications  of  practitioners  in  medicine  and  surgery,"  it  was  en- 
acted,(a)  amongst  other  things,  that  a  Council,  which  should  be  styled 
*' The  General  Council  of  Medical  Education  and  Registration  of  the 
United  Kingdom,"  thereinafter  referred  to  as  the  General  Council, 
should  be  established,  and(&)  that  the  General  Council  should  consist 
of  one  person  chosen  from  time  to  time  by  each  f  the  following 
bodies,  that  is  to  say,  the  Royal  College  of  Physicians,  the  Royal 
College  of  Surgeons  of  England,  the  Apothecaries'  Society  of  Lon- 
don, the  University  of  Oxford,  the  University  of  Cambridge,  the 
University  of  Durham,  the  University  of  London,  and  divers  other 
bodies  therein  named,  eighteen  in  all ;  and  of  six  persons  to  be  nomi- 
nated by  Her  Majesty  with  the  advice  of  her  Privy  Council,  and  of  a 
♦president,  to  be  elected  by  the  General  Council ;  and(c)  that  r«|Q4 
the  General  Council  should  hold  their  first  meeting  within  '-. 
three  months  from  the  commencement  of  the  said  Act.  Such  meeting 
was,  accordingly,  duly  held  on  28d  November,  1868,  at  the  Hall  of 
the  Royal  College  of  Physicians. 

On  8d  November,  1868,  the  Chancellor,  Vice-Chancellor,  and  Fel- 
lows of  the  University  of  London,  then  being  and  acting  as  the 
Senate  of  the  said  University,  in  alleged  pursuance  of  the  said  statute, 
proceeded  to  elect  a  member  of  the  said  General  Council,  and  then 
elected  the  defendant  John  Storrar  as  the  person  to  be,  in  pursuance 
of  the  said  statute,  elected  by  the  University  of  London  as  a  member  of 
the  said  General  Council ;  and  he,  the  defendant,  attended  at  the  meet- 
ing of  the  said  General  Council  on  23d  November,  1858,  and  voted, 
and  has  since  at  other  meetings  of  the  General  Council  attended  and 
voted,  and  still  claims  to  attend  and  vote,  as  the  person  elected  in 
pursuance  of  the  said  statute  by  the  University  of  London. 

The  University  of  London  was  first  constituted  and  regulated  by 
a  Royal  charter  of  His  late  Majesty  King  William  IV.,  dated  28tn 
November,  in  the  seventh  year  of  His  late  Majesty's  reign ;  and  by 
it  certain  persons  therein  named,  and  all  other  persons  whom  His 
said  Majesty  might  thereafter  appoint  to  be  Chancellor,  Vice-Chan- 
cellor,  or  Fellows  of  the  said  University,  were  by  him  declared  and 
constituted  one  body  politic  and  corporate  by  the  name  of  ''The 
University  of  London,"  and  that  charter  was  accepted  and  acted  upon 
by  such  persons.  This  charter  was,  by  a  Royal  charter  of  Her  pres- 
ent Majesty,  bearing  date  5th  December,  in  the  first  ♦year  of  r*i  05 
her  reign,  revoked,  and  Her  said  Majesty  did,  by  her  said  ^ 
charter,  grant,  declare,  and  constitute  certain  persons  therein  men- 
tioned, and  all  the  persons  who  might  thereafter  be  appointed  to  be 
Chancellor,  Vice-Chancellor,  or  Fellows,  one  body  politic  or  corporate, 
hy  the  name  of  **The  University  of  London,"  with  certain  powers, 
which  powers  Her  said  Majesty  did  thereafter,  by  her  Eoyal  charter 
hearbg  date  7th  July,  in  the  thirteenth  year  of  her  reign,  enlarge ; 

(«)6Mt.  8.  (A)  Sect  i.  (OS^ctV. 
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which  charters  were  accepted  and  acted  upon  by  the  persons  therinn 
mentioned.  These  last-mentioned  charters  were,  by  a  Boyal  charter 
of  Her  present  Majesty,  bearing  date  9th  April,  in  the  twenty-first 
year  of  her  reign,  duly  revoked,  and  by  the  last-mentioned  charter 
Her  said  Majesty  did  grant,  declare,  ^nd  constitute  certain  persons 
therein  mentioned,  and  all  persons  who  might  thereafter  be  appointed 
to  be  Chancellor,  Vice-Chancellor,  or  Fellows  of  the  said  University 
as  therein  mentioned,  and  all  the  persons  on  whom  respectively  the 
University  created  by  the  said  charter  of  5th  December,  in  the  first 
year  of  her  reign,  had  conferred  any  of  the  degrees  of  Doctor  of  Laws, 
Doctor  of  Medicine,  Master  of  Arts,  Bachelor  of  Laws,  Bachelor  of 
Medicine,  or  Bachelor  of  Arts,  and  all  the  persons  on  whom  respec- 
tively the  University  created  by  the  said  charter  of  9th  April  might 
thereafter  confer  any  of  the  said  degrees,  one  body  politic  and  cor- 
porate by  the  name  of  "  The  University  of  London,"  which  charter 
was  accepted  by  the  said  persons  and  acted  on  by  them ;  and  Her  said 
Majesty  did  by  her  said  charter  further  will  and  ordain,  amongst  other 
things,  that  the  said  body  politic  and  corporate  should  consist  of  a 
Chancellor,  Yice-Chancellor,  Fellows,  and  Graduates,  and  that  there 
•1361   ^^^^'^  ^®  thirty  six  Fellows,  exclusive  of  the  *Chancellor  and 

-'  Vice-Chancellor  for  the  time  being,  and  that  the  Fellows 
should  be  such  persons  as  her  Majesty  did  thereby  appoint,  or  us  she, 
her  heirs  and  successors,  should  from  time  to  time  appoint,  as  FeU 
lows,  under  her  or  their  sign  manual,  and  as  should  be  appointed  as 
Fellows  under  the  power  thereinafter  and  hereinafter  contained,  and 
that  the  Graduates  should  be  the  persons  on  whom  respectively  the  said 
University  should  confer  any  of  the  said  degrees ;  and  did  further 
will  and  ordain,  that  the  Chancellor,  Vice-Chancellor,  and  Fellows  for 
the  time  being  should  constitute  the  Senate  of  the  said  University,  and 
that  every  second  vacancy  amongst  the  Fellows  should  be  filled  up 
by  Her  Majesty  from  a  list  of  three  persons,  to  be  nominated  by  the 
Convocation  of  the  said  University,  until  nine  of  the  Fellows  should 
have  been  so  selected,  and  that  thereafter  one  out  of  every  four  new 
Fellows  should  be  so  selected ;  and  that  the  Convocation  should  con- 
sist of  all  Graduates  for  the  time  being  of  the  said  University,  except 
Bachelors  of  Laws  and  Medicine,  of  less  than  two  years^  and  except 
Bachelors  of  Arts  of  less  than  three  years'  standing;  and  that  the 
Chancellor,  A^ice-Chancellor,  and  Fellows  for  the  time  being  should 
have  the  entire  management  of  and  superintendence  over  the  affairs; 
concerns,  and  property  of  the  said  University ;  and  that,  in  all  cases 
unprovided  for  by  the  charter,  it  should  be  lawful  for  the  Chancellor, 
Vice-Chancellor,  and  Fellows  to  act  in  such  manner  as  should  appear 
to  them  best  calculated  to  promote  the  purposes  intended  by  the  Uni- 
versity ;  and  that  the  said  Cliancellor,  Vice-Chancellor,  and  Fellows 
should  have  full  power  from  time  to  time  to  make  and  alter  any  by- 
laws and  regulations,  so  as  the  same  were  not  repugnant  to  the  laws 
*1371   ^^  ^^^  realm,  or  to  the  general  objects  and  provisions  '^of  the 

-I  said  charter,  touching  examinations  for  degrees,  and  the  grant- 
ing of  degrees,  and  the  meeting  of  the  Senate,  and  the  meetings  of 
Convocation,  and,  in  general,  touching  all  matters  and  things  regard- 
ing the  University,  not  expressly  provided  for  by  the  said  charter; 
and  that  the  Chancellor  ana  Fellows  for  the  time  being  should  have 
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foil  power  from  time  to  timeto  appoint  as  they  should  see  occasion,* 
or  to  remove,  all  examining  oiBcera  and  servants  of  the  said  Univer* 
sity;  and  that  Convocation  should  have  the  power  of  nominating 
three  persons  for  every  Fellow  to  be  appointed  as  aforesaid  from  a 
list  nominated  by  Convocation  for  the  purpose ;  of  discussing  any 
matter  relating  to  the  University,  and  of  declaring  the  opinion  of 
Convocation  thereupon  ;  of  accepting  any  new  charter,  or  consenting 
to  the  surrender  of  the  present  or  of  any  new  charter ;  of  deciding 
upon  the  mode  of  conducting  and  registering  the  prooeedings  of  Con^ 
vocation ;  of  appointing  or  removing  a  clerk  of  Convocation,  and  of 
prescribing  his  auties ;  and  that,  except  as  was  therein  expressly  pro- 
vided, the  Convocation  should  not  interfere  in,  or  have  any  control 
over,  the  affairs  of  the  University.  And  this  charter  has  been  duly 
accepted,  and  has  been  acted  upon.  The  said  Chancellor,  Vice-chan- 
cellor and  Fellows  have  not  made  anv  by-law  or  regulation  touching 
or  relating  to  the  election  of  a  member  of  the  said  General  Council. 
(The  last-mentioned  charter  was  to  form  part  of  itie  case.) 

The  question  for  the  opinion  of  the  Court  was,  Whether,  under  tho 
charter  and  stat.  21  &  22  Vict.  c.  90,  the  authority  to  choose  such 
member  is  given  to  and  vested  in  the  Senate  of  the  said  University, 
or  in  the  entire  University,  consisting  of  Chancellor,  Yice-Chancellor 
Fellows,  and  Graduates  thereof. 

^Edward  James,  for  the  Crown.(a) — The  election  of  the  de-  r«i  go 
fendant  was  invalid ;  for  the  franchise  is  vested  in  the  entire  ^ 
University.  Under  the  last  charter,  the  Chancellor,  Vice-Chancellor, 
Fellows,  and  Qraduates  constitute  the  University,  and  it  is  the  Univer- 
sity upon  which  stat.  21  &  22  Vict  c.  90,  s.  4,  confers  the  right  to 
elact  a  member  of  the  General  Medical  Council.  The  same  charter 
makes  the  Senate  of  the  University  consist  of  the  Chancellor,  Vice- 
Chaocellor,  and  Fellows,  exclusively  of  the  other  Graduates ;  and 
defines  the  matters  in  which  this  Senate  is  to  act  for  the  whole 
University.  The  Senate  is  to  **  have  the  entire  management  of  and 
saperintendence  over  the  affairs,  concerns,  and  property  of  the  said 
University,"  and  is,  "in  all  cases  unprovided  for  by  the  charter,"  ''to 
act  in  such  manner  as  shall  appear  "  to  it  ''best  calculated  to  promote 
the  purposes  intended  by  the  IJni versity."  The  right  to  make  this  elec- 
tion, forms  no  part  of  '*  the  affairs,  concerns,  and  property  "  of  the  Uni- 
versity, nor  is  it  a  "case  unprovided  for  by  the  charter,"  words  which 
relate  only  to  any  casus  omissus  in  the  charter,  with  respect  to  the  man- 
agement of  the  University  itself,  and  its  affairs;  and  which  can  have  no 
reference  to  the  case  of  a  franchise  conferred  upon  the  University  long 
subsequent  to  the  granting  of  the  charter.  The  expression,  ''TheUniver* 
sitj,"  primfi  facie  means  the  whole  body  of  which  the  University  consists. 
And,  bad  the  Legislature  intended  to  confer  this  franchise  on  a  part  only 
of  that  body,  they  would  not  have  used,  without  explanation,  a  phrase 
vhich  implies  the  whole  body.  It  mav  be  said  by  tne  other  side  that, 
unless  the  Senate  is  to  elect,  there  will  be  great  ^difficulty  in  r«i  09 
carrying  the  Act  into  effect ;  because  no  means  exist  under  the  ^ 
duuter  for  getting  the  whole  body  of  Graduates  of  the  University 
together.  But  there  would  be  the  same  diffioultv  as  to  the  meetings 
of  the  Senate.    The  question  must,  however,  be  determined  according 

(a)  Tbortdaj,  Jom  90.    Before  Lord  OampboU,  C.  J.,  If  ightmMi  tnd  Brio,  ^i. 
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to  law,  wilhout  reference  to  any  alleged  inconvenience  which  may 
result  from  the  state  of  the  law.  If  the  charter  is  defective,  applica- 
tion must  be  made  to  the  Crown  to  remedy  the  defect ;  pending  any 
such  alteration,  the  University  must  put  up  with  the  charter  as 
originally  framed :  Bex  v.  Giniver,  6  T.  R.  732 ;  Rex  v,  Cutbush,  4 
Burr.  2204.  If  it  be  said  that  the  charter  impliedly  empowers  the 
Senate  to  make  this  election,  by  giving  them  power  to  elect  officers 
and  servants  of  the  University,  the  answer  is,  that  the  persons  whom 
the  Senate  is  to  elect  are  persons  who  are  to  act  as  agents  for  the 
Senate  in  the  management  of  the  internal  affairs  of  the  University; 
not  as  representatives,  in  another  place,  of  the  University  at  large. 
In  London  City  t;.  Yanacker,  1  Ld.  Raym.  496, 499,  where  it  was  held 
that  every  corporation  can  of  common  right  make  by-laws  concern- 
ing its  franchises,  Lord  Holt,  G.  J.,  says,  "  All  franchises  which  are 
granted  are  upon  condition  that  they  should  be  duly  executed,  accord- 
ing to  the  charter  that  settles  the  constitution."  So,  in  Rex  v.  West- 
wood,  7  Bing.  1,  Parke,  J.,  says,(a)  "  It  is  a  legal  incident  to  every 
corporation  to  have  the  power  of  making  by-laws,  regulations,  or 
ordmances,  relative  to  the  purposes  for  which  such  corporation  is 
instituted ;  and  that  power  is  primd  facie  to  be  exercised  by  the  body 
at  large."  And,  in  the  same  case,  Littledale,  J.,  observes,(&)  "If  there 
*14m  ^  **  general  power  given  to  a  select  body  to  make  by-laws 
-'  in  all  cases  whatsoever,  there  can  be  no  doubt  but  the  right 
which  is  incident  to  the  body  at  large  is  taken  away."  "  But  if  the 
power  given  to  the  select  body  to  make  by-laws  only  extends  to 
some  particular  cases,  then  it  may  be  questioned  whether  the  general 
power  which  the  body  at  large  has,  is  altogether  taken  away  by  the 
power  given  to  the  select  body,  or  whether  this  is  only  an  abridg- 
ment pro  tanlo  of  the  power  of  the  body  at  large,  and  so  as  that  they 
retain  their  power  in  all  cases,  except  in  those  where  the  select  body 
have  the  power,  and  that  that  which  is  untouched  of  their  power 
remains  as  ii  was.  And,  in  my  opinion,  the  power  is  only  taken 
away  in  those  cases  to  which  the  right  of  the  select  body  extends.'* 
These  dicta  are  authorities  in  favour  of  the  contention,  on  behalf  of 
the  Crown,  that,  looking  to  the  wording  both  of  stat.  21  &  22  Viet, 
c,  90,  s.  4,  and  of  the  charter  of  the  University,  the  franchise  in  dis- 
pute is  vested  in  the  body  at  large  of  the  University,  not  in  the  select 
body,  the  Senate. 

liVekhy,  contri. — The  Senate  of  the  University  was  the  proper 
body  to  make  this  election.  The  charter  of  the  University  now  in 
force  gives  the  Senate  the  most  ample  powers,  to  be  exercised  on  be- 
half of  the  whole  University.  Thus,  it  empowers  the  Senate  to  make 
by-laws  "touching  examinations  for  degrees  and  the  granting  of 
degrees."  Now,  by  '*  The  University  of  London  Medical  Oraduates 
Act,  1854,"  17  tc  18  Vict.  c.  114,  graduates  in  Medicine  of  the  Uni- 
versity are  authorized  to  practise  physic  without  undergoing  any 
further  examination.    The  provisions  of  this  Act  are  continued  in 

"^1411  ^^^^  ^^  ^^^  ^^^  section  of  stat.  21  &  22  Vict  c.  90.     ^As, 

^  therefore,  the  Senate  has  power  to  regulate  the  examinations 

for  degrees  in  medicine,  which  degrees,  when  conferred,  give  the 

gjuduates  an  immediate  right  to  practise  physic,  it  is  but  reasonable 

(•)  p«c«  !<•  W  Pag*  ^^ 
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to  liold  that  the  Senate  has  also  power  to  elect  the  representative  of 
tbe  University  at  the  General  Medical  Council ;  the  outies  of  which 
consist,  inter  alia,  under  stat.  21  &  22  Vict.  c.  90,  s.  18,  in  investigat- 
ing the  course  of  study  and  requisites  necessary  for  obtaining  degrees 
in  medicine  at,  amongst  other  places,  the  iJniversity  of  London, 
Again,  the  Senate  has,  under  the  charter,  '^  the  entire  management 
of  and  superintendence  over  the  affairs,  concerns,  and  property  of 
the  University,"  and  may  "  in  all  cases  unprovided  for  by  the  char- 
ter" "act  in  such  manner"  as  they  think  will  best  promote  the  pur- 
poses of  the  University.  Now  the  election  of  the  representative  of 
the  University  at  the  General  Medical  Council  must  either  be  a  part 
of  "the  aflFairs"  and  "concerns"  of  the  University,  within  the  mean- 
ing of  the  charter,  or  it  must  be  one  of  the  "  cases  unprovided  for 
by  the  charter."  In  either  view,  the  election  is  to  be  made  by  he 
Senate.  This  construction  of  the  charter  is  confirmed  when  its  lan- 
guage with  respect  to  the  general  body  of  the  convocation  of  the 
University  is  looked  at.  For,  after  specifying  the  matters  in  which' 
the  convocation  is  to  act  (in  which,  of  course,  the  exercise  of  the 
present  franchise  is  not  included),  it  declares  that,  except  as  is  therein 
expressly  provided,  the  convocation  shall  not  interfere  in,  or  have 
any  control  over,  the  affairs  of  the  University. 
Edward  James  was  heard  in  reply.  ^  Cur.  adv,  vulL 

*Lord  Campbell,  C.  J.,  now  delivered  the 'judgment  of  the  r+^^o 
Court  *• 

Tbe  question  which  we  have  to  determine  in  this  case  is  whether 
the  defendant  has  been  duly  elected  by  the  University  of  London  a 
xneraber  of  the  General  Council  of  Medical  Education  of  the  United 
Kingdom,  under  stat.  21  &  22  Vict.  c.  90.  This  statute  enacts  that 
this  General  Council  shall  consist  of  one  person  chosen  from  time  to 
time  by  each  of  certain  specified  bodies  politic,  amongst  whom  is  the 
University  of  London.  On  8d  November,  1858,  the  defendant  was 
elected  a  member  of  this  General  Council  by  the  Chancellor,  Vioe- 
Chancellor,  and  Fellows  of  the  University  of  London,  as  the  Senate 
of  the  said  University,  and  he  has  since  acted  as  a  member  of  the 
Council.  On  the  part  of  the  relator  it  is  contended  that  the  election 
of  a  member  of  this  Council  by  the  University  of  London  cannot  be 
ihade  by  the  Senate,  but  must  be  made  by  all  the  persons  enumerated 
in  sect  3  of  the  last  charter  granted  to  the  University,  comprehend- 
ing all  the  Graduates  of  the  University.  As  the  right  of  election  is 
by  the  statute  given  to  "The  University  of  London;"  and  as  the 
charter,  by  sect.  8,  constitutes  certain  individuals  therein  designated, 
and  all  the  persons  on  whom  the  University  had  conferred  degrees^ 
and  all  the  persons  on  whom  the  University  shall  thereafter  confer 
degrees,  one  body  politic  and  corporate,  by  the  name  of  '*  The  Uni- 
versity of  London ;"  and  as  sect.  4  of  the  charter  ordains,  "  that  the 
^id  body  politic  and  corporate  shall  consist  of  a  Chancellor,  Vice- 
chancellor,  Fellows,  and  Graduates ;"  if  nothing  to  the  contrary  ap- 
peared in  the  charter,  there  would  seem  strong  ground  for  contending 
that  the  Section  in  ^question  should  be  made  by  all  those  r«i  4$ 
i^ho  are  ordained  by  the  charter  to  constitute  the  University,  '• 
mi  therefore  that  all  Graduates  of  the  University  ought  to  have  a 
Toioe  in  the  election.    But  regard  must  be  had  to  sect.  8,  which  of- 
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ijaing,  "  that  the  Chanodlor^  Vice-Chaiicellor,  and  Fellows  for  the  time 
being  shall  constitute  the  Senate  of  the  University,"  and  to  sect.  18^ 
which  ordains  "  that  the  Chancellor,  Vice-Chanoellor,  and  Fellows  for 
the  time  being  shall  have  the  entire  management  of,  and  superintend'* 
ence  over,  the  affairs,  concerns,  and  property  of  the  said  University  ; 
^nd  in  all  cases  unprovided  for  by  the  charter  it  shall  be  lawful  for 
the  Chancellor,  Vice-Chancellor,  and  Fellows  to  act  in  such  manner 
a3  shall  appear  to  them  best  calculated  to  promote  the  purposes  in- 
tended by  the  University."  Now,  this  election  of  a  member  of  the 
Medical  Council  is  a  case  unprovided  for  by  the  charter,  and  it  seems 
to  come  within  the  scope  of  the  affairs  and  concerns  of  the  Univer- 
sity, of  and  over  which  it  is  ordained  that  the  Senate  shall  have  the 
entire  management  and  superintendence.  If  so,  the  members  of  the 
Senate  ought  to  choose  the  member  of  the  Medical  Board;  acting  ia 
such  manner  as  shall  appear  to  them  best  calculated  to  promote  the 
object  in  view.  However  it  might  have  been  if  an  Act  of  Parliament 
hud  conferred  upon  the  University  of  London  the  right  of  electing  a 
member  of  the  House  of  Commons,  without  more  distinctly  defining 
the  franchise,  it  can  hardlv  be  supposed  that  it  was  the  intention  of 
the  Legislature  that  all  the  Doctors  of  Laws,  Doctors  of  Medicine, 
Masters  of  Arts,  Bachelors  of  Laws,  Bachelors  of  Medicine,  and 
Baqhelors  of  Arts,  who  may  be  Graduates  of  the  University  of  Lon- 
don, should  be  assembled  to  choose  this  member  of  the  Medical 
♦1441  ^^*^ »  *  choice  in  which  the  great  bulk  of  *lhem  are  likely 
-I  to  take  no  interest,  and  which  must  be  made  more  conveniently 
and  more  discreetly  by  the  Chancellor,  Vice-chancellor,  and  Fellows, 
constituting  the  Senate.  For  these  reasons,  we  think  that  the  election 
in  question  by  the  Senate  was  valid,  and  that  we  are  bound  to  give 
ludgment  for  the  defendant.  Judgment  for  the  defendant. 


PETO  and  Others,  Appellants,  v.  The  Churchwardens  and  Overseers 
of  the  Parish  of  WESTHAM,  Respondents.    June  15. 

By  The  General  LIfhiing  and  WAtohlag  Aet,  8  ik  4  W.  4,  e.  90,  s.  33, "  ownen  and  oecnpiert 
of  hottfee,  baildinge,  and  property  (other  than  land)  rateable  to  the  relief  of  the  poor  in  any" . 
**  parish/'  are  to  be  rated  at  "  a  rate  in  the  pound  three  times  greater  than  that  at  whieh  th« 
owners  and  ocoapiers  of  land  shall  be  rated."  By  sect.  84,  "  erery  conrt-yard,  yard,  or  garden 
(sttch  garden  not  being  a  marlcet  garden  or  nursery  ground)  shall  be  included  in  and  mak« 
part  of  the  aaaessmentto  be  made  on  the  houae,  buildings,  or  other  property  to  which  they  may 
be  respectirely  attached." 

The  Victoria  London  Docks  eorer  an  araa  of  165  acres,  95  of  which  form  a  wet  doek,  tidal . 
batoin  and  canal,  all  corered  with  water ;  the  remaining  area  consists  of  jetties  which  intersect 
the  wet  dook  and  basin,  and  of  warahouses  and  buildings  on  the  jetties.     The  whole  forms  one 
ouoloaure,  oceupSed  by  appellants ;  who  make  diiferant  eharges  for  the  use  of  the  wet  dook  and 
baain,  and  for  the  use  of  the  warehouses  and  buildings.    The  whole  araa  Is  lighted  and  watehed  • 
at  appellants'  sole  expense. 

'  In  a'  watching  and  lighting  rate,  imposed  under  the  abore  Act,  appellants  were  rated,  ia  ra- 
•peefc  o/  the  whole  area,  at  a  rate  in  the  pound  thrice  greater  than  that  at  which  the  oeenpieft 
of.laa^  were  rated.  * 

Cn  an  appeal^  in  ntpeet  of  the  ninety-flre  aeres,  ttom  a  decision  of  Sessions  conflrming  the ' 
rate :  Held,  by  Lord  Campbell,  C.  J.,  Wightman  and  Cromptoa,  Js.,  that  appellaBta  were  rate* 
aWa  at  the  higher  rate  in  respect  of  the  ninety-fire  acres ;  for  that  such  acres  were  "property, 
ether  than  lattd^"  aad  ^vadem  generis  with  houses  and  buildings. 

Eeldi  by  Srie,  f^  Asi  appeUanta  were  rateable  at  (he  lower  rate ;  for  Xhki  the  hiaety-flTe 
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Upok  appeal  to  the  Essex  Quarter  Sessions,  on  19th  October,  1858, 
against  a  lighting  and  watching  rate,  the  Sessions  confirmed  the  rate, 
sabiect  to  the  opinion  of  this  Coart  upon  a  case,  which  was  substan- 
tially as  follows. 

The  appellants  are  lessees  and  occupiers  of  The  Victoria  London 
Docks,  situate  in  the  ward  of  Plaistow,  *in  the  parish  of  West  r^^^^- 
Ham,  Essex.  The  General  Lighting  and  Watching  Act,  3  &  L  J^*^ 
4  W.  4,  c.  90,  has  been  adopted  in  the  said  ward.  The  docks  in  ques- 
tion are  built  in  the  usual  manner,  and  surrounded  by  banks  and 
quays  used  in  loading  and  unloading  the  ships  that  enter  them.  Thfe  ^ 
supply  of  water  is  derived  from  the  Thames,  which  flows  into  the 
dock  basins  through  the  flood  and  lock  gates  in  the  assessment  here- 
inafter mentioned.  These  docks  are  leased  to  the  appellants  by  Th6 
Victoria  Docks  Company,  who  constructed  them  under  the  powers  of 
The  Victoria  London  Dock  Act,  1850,(a)  and  the  Victoria  Londoti 
Dock  Act,  1858.(A)  The  property  is  rateable  to  the  poor  in  the  said 
))arish,  and  was  and  is  assessed  to  the  poor-rate  for  the  said  parish  as 
follows.  [The  case  here  set  out  an  extract  from  the  rate-book,  which 
showed  land  amounting  to  165  acres,  S  roods,  24  perches,  the  rate- 
able value  being  12,500/.,  and  the  rate  being  937/.  10^.]  Of  the  area 
of  165  acres,  8  roods,  24  perches,  thus  assessed,  95  acres  form  a  wet 
dock,  or  tidal  basin,  connected  with  the  river  Thames  by  a  lock  and 
canal,  and  always  covered  with  water,  being  below  low-water  mark. 
Ships  entering  the  docks  and  using  the  wet-docks  or  tidal  basin  pay 
a  certain  and  defined  rate  per  ton  for  the  water  accommodation. 
Charges  on  a  difterent  basis  are  levied  for  the  use  of  the  warehouses 
and  buildings.  The  accounts  of  the  money  accruing  from  the  above- 
tnentioned  sources  of  income  are  kept  distinct. 

The  appellants,  as  such  lessees  and  occupiers,  have  been  assessed 
by  the  cnurchwardens  and  overseers  of  the  poor  of  the  said  parish, 
for  the  purposes  of  The  *Lighting  and  Watching  Act,  8  &  4  r»i4ft 
W.  4,  c.  90,  in  the  words  and  figures  following:  "An  assess-  '- 
inent  for  lighting  that  part  of  the  parish  of  Vv  est  Ham,  Essex,  com- 
rnonly  known  as  the  ward  of  Plaistow,  made,"  Ac,  '*  after  the  rate  of 
i{fL  m  the  pound  upon  land,  and  after  the  rate  of  6{c{.  upon  houses, 
baildiogs,  and  other  property  situate  in  the  ward  of  Plaistow ;  pur- 
suant to  the  statute  8  &  4  W.  4,  c.  90 ;"  in  which  rate  the  appellants 
were  assessed  as  follows.  [The  case  here  set  out  an  extract  from  the 
rate-book,  in  which  the  quantity  of  land  and  the  rateable  value  were 
the  same  as  in  the  extract  from  the  poor-rate  book;  and  the  amount 
of  the  rate  at  6f(£  was  stated  to  be  ooll.  lis,  Sd.  It  also  referred  to 
a  plan,  which  accompanied  and  was  to  form  part  of  the  case.]  The 
sections  of  the  last  named  Act  which  are  applicable  to  the  questions 
raised  are  the  '82d,  83d,  and  84th. 

Sect.  82.  "  That  as  soon  as  the  inspectors  have  been  elected  as  ^ 
aforesaid,  it  shall  be  lawful  for  them,  or  any  two  oT  more  of  themj 
from  time  to  time  to  issue  an  order  nnder  their  hands  to  the  over- 
seers of  the  poor  of  any  parish  to  which  the  provisions  of  this  Ac^ 
shall  be  extended,  by  which  order  they  shall  require  the  said  over- 
toers  to  levy,  the -amount  mentioned  in  the  said  order.'' 

(a)  18  A  U  Viot  o.  IL    UMml  «id  p«non»l,  fmbllo. 
(6)  16  &  17  VioL  0.  exxxL    Looal  and  penonal,  publlo. 
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Sect.  88.  *'  That  the  overseers  aforesaid  shall,  for  the  purpose  of 
collecting,  raising,  and  levying  the  rate  necessary  for  the  purposes  oC 
this  Act,  proceed  in  the  same  manner,  and  have  the  same  powers, 
remedies,  and  privileges,  as  for  levying  money  for  the  relief  of  the 
poor  in  the  said  parish:  Provided  always,  that  owners  and  occupiers 
of  houses,  buildings,  and  property  (other  than  land)  rateable  to  this 

*14.71  ^^^^^^  ^^  ^^®  P^^'*  in^any  such  *parish  shall  be  rated  at  and 
-'  pay  a  rate  in  the  pound  three  times  greater  than  that  at  which 
the  owners  and  occupiers  of  land  shall  be  rated  at(a)  and  pay  for  the 
purposes  of  this  Act:  Provided  also,  that  the  total  amount  of  the 
sum  to  be  collected,  raised,  and  levied  for  the  purposes  of  this  Act 
within  any  one  year  shall  not  exceed  such  sum  as  shall  have  been 
agreed  on  by  the  inhabitants  of  the  said  parish  as  aforesaid,  and  that 
the  said  sum  shall  be  assessed  upon  the  full  and  fair  annual  value  to 
which  lands,  houses,  buildings,  and  other  property  within  the  said 
parish  shall  be  rated  or  shall  be  rateable  according  to  the  last  valua- 
tion made  and  acted  upon  for  the  rate  for  the  relief  of  the  poor  withia 
the  said  parish.'* 

Sect.  84.  '*  Provided  always,  and  be  it  further  enacted,  that  it  shall 
be  lawful  for  the  overseers  of  the  poor  of  any  such  parish,  and  they 
are  hereby  required,  whenever,  according  to  the  rate  made  for  the 
relief  of  the  poor,  one  and  the  same  person  shall  be  rated  in  one  sum 
in  respect  of  land,  and  also  of  houses,  buildings,  and  other  property, 
to  cause  such  land,  and  also  such  houses,  buildings,  and  other  pror 
perty,  to  be  separately  assessed,  and  the  sum  hereby  authorized  to  b^ 
levied  shall  be  assessed  accordingly:  Provided  always,  that  every 
court-yard,  yard,  or  garden  (such  garden  not  being  a  market  garden  or 
nursery  ground)  shall  be  included  in  and  make  pmrt  of  the  assessment 
to  be  made  on  the  house,  buildings,  or  other  property  to  which  they 
may  be  respectively  attached :  Provided  also,  that  such  land,  houses, 
buildings,  and  other  property  shall  not  in  the  whole  be  assessed  at  i^ 
^1481  ^^^^^^  amount  than  they  were  in  the  last  *rate  made  for  the 
-*   relief  of  the  poor  within  the  said  parish." 

There  are  no  public  lamps  within  the  area  rated  as  above,  but  all 
necessary  lamps  are  maintained  at  the  expense  of  the  appellants,  and 
the  premises  are  watched  by  policemen  appointed  and  paid  by  th^ 
appellants.  The  cost  to  them  of  the  lighting  and  watching  is  upwards 
of  SOOOL  a  year.  The  docks  are  closed  for  traffic  daily  at  7  p.  m, 
during  the  winter,  and  at  8  p.  m.  during  the  summer  months. 

The  appellants  contended  that,  under  the  84th  section,  the  said  we| 
dock,  tidal  basin,  and  can^l  ought  to  have  been  rated  as  land  at  2i(^ 
in  the  pound,  being  a  sum  three  times  less  than  that  at  which  the 
^'  said  buildings  and  other  premises  were  rated. 

The  Sessions  decided  that  the  appellants  were  properly  rated  at 
the  higher  rate,  and  confirmed  the  rate,  subject  to  the  opinion  of  this 
Court.  If  the  Court  should  be  of  opinion  that  the  Sessions  were 
correct,  then  the  said  rate  was  to  be  confirmed.  If  the  Court  should 
be  of  a  contrary  opinion,  then  it  was  agreed  that  the  said  rate  should 
be  an^ended  by  assessing,  for  the  purposes  of  this  case,  the  said  wetr 
dock,  tidal  basin,  and  canal  at  the  sum  of  2^(L  in  the  pound  on  th^ 

(a)  Sio. 
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snm  of  62502^  and  the  residue  of  the  aaid  premises  at  the  sum  of 
tfd  in  the  pound  on  the  sum  of  62oOL 

l^ndalAtlansim  and  Murphy,  in  support  of  the  order  of  Ses8ion8.(a)— ' 
The  appellants  were  properly  rated  at  the  higher  rate.  The  question 
tQrns  upon  the  construction  of  stat.  3  &  4  W.  4,  c.  90,  s.  83.  The 
'appellants  contend  that  the  wet-dock,  tidal  basin,  and  canal  r«i  4g 
are  not  "property  other  than  land"  within  the  meaning  of  that  ^ 
section,  but  that  they  are  '*  land/'  The  description  "  land,''  however, 
has  been  held  by  this  Court,  in  Begina  v.  Midland  Railway  Co.,  4  £. 
k  B.  958  (E.  C.  L.  R.  vol.  82),  not  to  apply  to  land  which  has  been  taken 
out  of  agricultural  occupation,  and  beneficially  occupied  for  purposes 
of  commerce.  In  the  judgment  in  that  case,  the  Court  say8,(i)  speaking 
of  the  exception  of  **  land"  from  rateability,  contained  in  the  statute 
there  in  question:  '^Reading  the  two  clauses  together,  as  compre- 
hending all  real  property,  we  think  that  the  exemption  extends  only 
to  laud  used  for  the  purposes  of  agriculture,  or  gardening,  or  any 
kind  of  mere  vegetation,  together  with  the  roads  and  other  mattersr 
that  are  ancillary  to  those  purposes ;  and  that  hereditaments  in  which 
eapital  has  been  invested  for  habitation,  or  for  purposes  of  profit, 
from  manufacturing  or  mechanical  industry,  are  to  be  rated."  [Eble,- 
J. — Was  the  language  of  that  statute  the  same  as  that  of  stat.  3  &  4 
W.  4,  c.  90,  8.  33  ?]  It  was  not ;  but  the  test  suggested  by  the  Court 
is  equally  applicable  to  ascertaining  the  meaning  of  *'  laud"  in  the 
latter  statute.  So  applying  it,  this  dock,  basin,  and  canal  must  be 
held  to  be  ^'property  other  than  land,"  and  to  be  property  ejusdem 
generis  with  the  "houses"  and  '^buildings"  mentioned  just  before  in 
sect  33.  Again,  by  sect.  34,  it  is  provided  "that  every  court-yard, 
yard,  or  garden  (such  garden  not  being  a  market  garden  or  a  nursery 
ground)  shall  be  included  in  and  make  part  of  the  assessment  to  be 
made  on  the  house,  buildings,  or  other  property  to  which  they  may 
be  respectively  ^attached."  The  whole  area  of  these  docks  is  r«i  ra 
nothing  more  than  a  large  court-yard  ancillary  to  the  ware-  '- 
bouses,  which  are  enclosed  within  the  same  common  wall  with  them. 
[Crompton,  J. — I  should  have  thought  that  the  warehouses  were 
ancillary  to  the  docks,  not  the  docks  to  the  warehouses.]  The  sub* 
stantial  question,  no  doubt,  is,  what  is  the  meaning  of  "land"  in  sect. 
S8.  The  word  must  clearly  be  used  there  in  a  limited  sense,  as  a  distinc* 
tion  is  drawn  between  it  and  ^'  houses"  and  ^*  buildings,"  which,  in  its 
general  and  widest  sense,  it  would  include.  Regina  v.  Midland  Railway 
Company,  4  E.  &  B.  958,  shows  that  the  limited  sense  intended  must 
be  that  of  land  in  occupation  for  agricultural  purposes.  [Erlb,  J. — 
The  gist  of  the  judgment  in  that  case  was  that  the  railway  was  a 
^work"  within  the  meaning  of  the  word  ^' works"  in  the  Act  there  in 
question,  and  so  was  rateable*]  But  the  passage  in  the  j  udgment,  which 
has  been  cited,  is  an  authority  as  to  the  meaning  of  **'  land"  also. 
Itegina  v.  Southwark  and  Vauxhall  Water  Company,  6  E.  &  B.  1003 
(E.  C.  L.  B.  vol.  88),  may  be  relied  upon  by  the  other  side.  There- 
the  Company  were  held  to  be  rateable  to  a  lighting-rate  on  the  lower 
Kale,  as  cxKsupiers  of  land,  in  respect  of  their  mains  and  pipes  passing 

{a,  WednwdAj,  Jnae  liL    Before  Lord  C«iopbeU,  C.  J.,  Wigbtmao,  Erie,  and  Cromrtooy  Ji. 
(i)  At  p.  MS. 
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tinder  tbe  soil  of  tbe  public  higbways  of  the  parisb  in  wbich  tbey 
were  rated.  That  case  is,  however,  dtstingaishable  on  the  ground 
that  the  Company  had  no  works  in  the  parish,  and  owned  no  pro- 
perty therein  except  the  mains  and  pipes.  They  therefore  occupied 
the  land  through  which  the  mains  and  pipes  passed  simply  as  land, 
^nd  not  as  property  other  than  land.  Moreover,  the  small  portion  of 
*1511  ^^^^  wnich  they  thus  occupied  could  not,  from  its  ^nature, 
-'  derive  any  advantage  from  the  watching  and  lighting:  whereas^ 
here,  the  appellants'  docks  and  basins,  especially  considering  tbeir 
size  and  extent,  must  be  greatly  benefited  and  protected  by  the  dif- 
ferent approaches  to  them  being  lighted  and  watched  at  the  expense 
of  the  rate. 

Bovill,  for  the  appellants. — In  reality,  the  area  of  these  docks  is 
land  covered  with  water.  They  are  not  ancillary  to  the  warehouses, 
as  suggested  by  the  other  side,  but  altogether  distinct  from  them. 
The  object  of  The  Lighting  and  Watching  Act  was  to  effect  an  equi- 
table adjustment  of  the  rate  upon  different  kinds  of  property.  Sect. 
88,  after  providing  that  the  rate  shall  be  levied  upon  the  same  prin- 
ciple as  tne  poor-rate,  proceeds  to  distinguish  between  different  kinds 
of  property,  which  are  to  be  rated  at  different  amounts  in  the  pound. 
Then  sect.  84  provides  for  the  separate  assessment  of  *^  land,"  and  of 
"  houses,  buildings,  and  other  property,'*  by  which  must  be  meant 
property  ejusdem  generis  with  houses  and  buildings.  The  same 
sense  is  to  be  given  to  the  word  "  property"  in  sect.  88.  [Erls,  J. — 
It  is  quite  clear  that  a  court-yard  would  have  been  *'  land,"  unless  it 
had  been  specially  classed  with  houses  and  buildings  by  the  proviso 
to  sect.  84.]  No  doubt :  and  the  two  sections  must  be  read  tc^ether. 
In  neither  is  there  any  special  provision,  such  as  to  take  property  of 
the  description  of  these  docks  out  of  the  ordinary  definition  of  land 
covered  with  water,  which,  in  the  absence  of  any  such  provision,  must 
fipply  to  them.    Begins  v.  Southwark  and  Yauxhall  Water  Company, 

♦1521  ^  ^-  *  ^- 1®^^  (^-  ^-  ^  ^-  ^^^-  88),  is  conclusive  •in  favour  of 
^  the  appellants.  That  case  virtually  decides  that  small  reser^ 
voirs  (for  conduit-pipes  are  nothing  else)  are  land.  If  so^  any  reser- 
voir, whatever  its  size,  is  equally  land :  the  size  can  make  no  differ* 
ence  in  point  of  law.  In  Rex  v.  The  Corporation  of  Bath,  14  East 
609,  618,  it  was  decided  that  a  reservoir  is  land,  and  Lord  Ellen- 
borough  said,  '^  I  confess  I  have  ffreat  difficulty  in  distinguishing 
between  tbe  case  of  water  collected  in  a  trunk  or  reservoir  so  many 
yards  wide,  or  in  pipes  so  many  inches  wide,  each  being  attached  to 
the  soil."  And  he  adhered  to  that  opinion  in  the  subsequent  case  of 
Bex  V.  Rochdale  Company,  1 M.  &  S.  684  (E.  C.  L.  R.  vol.  28).  Lastly, 
the  appellants  ought  to  be  exempted  from  payment  of  the  higher 
rate,  in  respect  of  the  land  covered  with  water,  on  the  general  g^und 
that  the  profits  which  they  derive  from  this  part  of  their  property 
are  not  immediately  connected  with  the  benefits  derived  from  watch- 
ing and  lighting :  Howell  v.  London  Dock  Company,  8  E.  &  B.  212 
(E.  C.  L.  R.  vol.  92).  Our.  acfo.  vuU. 

\    The  Judges  differing  in  opinion,  the  following  judgments  were  now 
delivered: — 

£rLe,'J. — This  case  turns  upon  the  construction  of  sect.  88  of  stat 
8  &  4  W.  4,  c.  90,  directing  the  rate  for  lighting  and  watching  to  be 
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the  same  as  the  poor-rate ;  e^oept  that  the  rate  on  houses,  buildines, 
and  property  otner  than  land,  is  to  be  three  times  greater  than  toe 
rate  on  land.  The  appellants,  lessees  of  the  Victoria  London  Docks, 
admit  that  all  houses  and  buildings  whatsoever,  such  as  warehouses, 
wharfs,  and  locks,  are  to  be  rated  at  the  ^higher  rate;  but  thej  r^isg 
contend  that  the  area  of  the  dock,  being  mere  land  covered  I- 
vith  water,  used  for  the  passage  and  the  floating  of  ships,  amounting 
to  95  acres  out  of  166,  ought  to  be  rated  atthe  lower  rate,  as  land.  In 
answering  the  question  thus  raised,  we  must  consider  the  words  of 
the  enactment  describing  the  two  classes  of  property,  and  the  purpose 
for  which  the  two  classes  were  made.  All  rateable  property  is  in* 
clnded  under  the  term  "land,"  and  land  is  here  divided  into  two 
classes ;  the  one  consisting  of  houses,  buildings,  and  property  of  that 
sort,  the  other  consisting  of  all  land  not  included  in  the  first-named 
class.  The  general  rule  is  well  known,  that  specific  words,  when  fol- 
lowed by  wider  terms,  restrict  the  extension  of  those  terms.  Accord* 
ing  to  this  rule  of  construction,  the  class  of  property  subjected  to  the 
higher  rate  is  confined  to  houses  and  buildings,  and  other  property  of 
the  same  sort  as  houses  and  buildings ;  ana  this  stands  decided  in 
The  Queen  v.  Southwark  and  Yauxhall  Water  Company,  6  E.  &  B. 
1008  (E.  C.  L.  R.  vol.  88).  If  we  refer  to  the  purpose  of  the  enact- 
ment, the  increase  of  charge  must  be  intended  to  be  in  proportion  to 
the  benefit  derived.  The  charge,  here,  is  the  price  for  lighting  and 
watching,  which  is  a  need  created  by  dense  habitation,  and  for  which 
the  Legislature  has  repeatedly  made  provision,  treating  it  as  an  inci- 
dent to  towns.  Thus,  in  local  Acts  for  the  improvement  of  particular 
towns,  in  the  Metropolis  Local  Management  Act,  and  in  The  Muni- 
cipal Corporations  Act,  the  charge  for  lighting  and  watching  is  im- 
posed by  vai^ious  descriptions  on  the  locality  frequented  by  numerous 
inhabitants ;  where  light  is  required  in  respect  of  personal  passage, 
and  watchmen  are  required  for  keeping  *good  order.  By  the  r^ie^ 
Plymouth  Local  Act,  the  charge  was  on  the  populous  or  town  ^ 
part  of  the  borough ;  which  was  further  described  to  be  within  100 
feet  of  the  end  of  a  continuous  row  of  houses.  See  Plymouth  Gen- 
eral District  Kate,  E.  B.  &  E.  691  (E.  C.  L.  R.  vol.  96).  In  The  Muni- 
cipal  Corporations  Act,  no  part  of  the  borough  shall  be  included  in 
-the  watch-rate,  which  is  more  than  200  yards  from  a  street  or  line  of 
houses  regularly  watched.  See  Hallett  v.  Overseers  of  Brighton,  7 
£.  k  B.  342  (E.  G.  L.  B.  vol.  90).  In  The  Metropolis  Local  Manage- 
ment Act  the  words  are  the  same  as  in  the  statute  now  in  question. 
This  construction  of  sect.  88  of  stat.  8  &  4  W.  4,  c.  90,  is  made  more 
clear  by  sect.  84,  giving  the  ratepayer  rated  for  land,  and  for  houses, 
baildings,  and  property  other  than  land,  in  one  sum,  a  right  to  require 
that  each  class  of  property  should  be  separately  assessed ;  and  pro- 
viding that  court-vards,  vards  and  gardens,  other  than  market-gardens 
or  nursery-grounds,  shall  be  in  the  same  class  as  the  houses  and  build- 
tings  to  which  they  are  attached.  The  Legislature  implies,  by  this 
aection,  that  all  landed  property  where  the  surface  is  free  from  any 
hooaes  or  buildings  thereon,  was  presumed  to  be  in  the  class  of  land; 
for  it  provides  that  land,  although  so  circumstanced,  still,  if  it  is  a 
<x»art-yard,  yard,  or  garden  attache4  to  a  house,  shall  be  excepted  ou,t 
of  the  class  land,  and  taken  into  the  class  oT  houses;  while  all  other 
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land,  with  a  surface  free  {ram  house  or  buildings  thereon,  remains  in 
the  class  land.  By  this  section,  the  yards  that  are  classed  with  bouses 
are  in  the  nature  of  curtilages;  and,  as  they  alone  are  specified,  it 
seems  clear  that  timber-yards  and  the  like,  where  the  surface  is  used 
*1fi^l   ™^^^^7  ^^^  store,  and  which  *are  in  no  way  attached  to  any 

-'  dwelling,  ought  not  to  be  so  classed.  According  to  this  con« 
struction,  the  property  in  question  is  in  the  class  of  land,  and  not  in 
the  class  of  houses,  buildings,  and  the  like.  It  is  a  water-way  for 
ships  to  come  to  the  warehouses  and  jetties,  and  resembles  a  private 
way  for  carriages  through  fields  to  a  bouse.  The  ships  pass  through 
'the  lock  and  canal  to  the  basin,  where  they  would  lie  on  the  mud  at 
low  tide,  as  usual  in  tidal  harbours,  if  the  water  was  not  retained  by 
the  lock ;  such  mud  being  clearly  mere  land,  though  used  by  ships; 
The  lock  is  rated  as  a  building,  because  it  is  masonry:  but  it  seems 
unreasonable  to  say  that  mud  approximates  in  any  sense  to  a  build- 
ing,  because  it  is  covered  with  water.  If  the  principle  of  charging  in 
proportion  to  the  benefit  be  applied,  then,  according  to  the  facts  of  the 
case,  the  property  in  question  derives  absolutely  no  benefit  at  all. 
It  was  contended  that  land  meant  only  land  used  for  agriculture,  and 
th«it  houses,  buildings,  and  other  property  of  that  sort  meant  all  land 
in  which  capital  had  been  invested  for  any  other  purpose  than  agri- 
culture. But  such  a  construction  is  not  supported  by  any  words,  nor 
by  the  context.  Where  the  Legislature  so  intended,  the  intention 
was  expressed ;  as  in  The  Metropolis  Local  Management  Act,  18  & 
19  Vict.  c.  120,  the  16Sd  section  of  which,  relating  to  the  sewers'- 
rate,  defines  land  to  be  *'  all  land  used  as  arable,  meadow,  or  pasture 
ground  only,  or  as  woodland,  orchard,  market-garden,  hop,  herb, 
flower,  fruit,  or  nursery  ground;^'  but  sect.  165  divides  the  rateable 
property  into  the  two  classes  of  buildings  and  land,  without  that  re- 
striction to  agricultural  land.  Regina  v,  Southwark  and  Vauxhall 
Water  Company,  6  E.  &  B.  1008  (E.  C.  L.  R.  vol.  88),  decides  that 
*15B1   ^^^^  ^^  which  capital  has  been  invested  for  commercial  ^profit, 

^  entirely  exclusive  of  agriculture,  is  to  be  rated  in  the  class 
land,  and  not  in  the  class  buildings.  There  the  capital  was  in  water- 
pipes  used  under  the  land ;  and  the  decision  and  the  reason  thereof 
are  in  point  for  the  appellants  in  this  case,  there  being  no  distinction 
between  water  confined  in  pipes  for  household  purposes,  and  water 
confined  by  lock-gates  for  shipping  purposes,  each  being  equally  far 
from  agriculture.  Also,  the  decision  in  Regina  v.  Midland  Railway 
Company,  4  E.  &  B.  958  (E.  0.  L.  R.  vol.  82),  is  in  point  for  the  ap- 
pellants. For  a  railway  was  held  rateable  under  the  statute  there 
in  question,  where  the  rate  was  imposed  on  houses,  warehouses,  shops, 
cellars,  vaults,  &c.,  and  all  buildings,  erections,  works,  tenements  and 
hereditaments,  except  houses  under  61.  annual  value,  and  land.  The 
Court  held  a  railway  rateable  only  because  *'  works"  were  mentioned, 
and  the  judgment  is,  in  effect,  that  but  for  that  word  it  would  be  land, 
and  so  not  be  rateable  under  that  statute.  In  the  present  statute 
there  is  no  such  word  as  ''  works,"  and  this  case  also  is  therefore,  by 
implication,  an  authority  in  favour  of  the  appellants. 

Upon  the  words,  and  the  context,  and  the  authorities,  I  think  judg* 
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Lord  Campbell,  C  J.,  delivered  the  judgment  of  himself,  and  of 
Wightman  and  Crompton,  Js. : — 

I  am  of  opinion  that  in  this  case  the  Sessions  came  to  a  right  con- 
clusion. The  whole  of  the  premises  in  respect  of  which  tlie  appel- 
laDts  were  assessed  at  the  sum  of  35 IZ.  II5.  3d,  to  the  rate  in  ({uestion, 
appear  to  me  to  be  **  property  other  than  land"  within  the  meaning 
of  sect.  33  of  Stat.  8  &  4  W.  4  c.  90.  From  the  plan,  which  is  to  be 
taken  as  part  of  the  case,  it  appears  that  The  *Victoria  London  r^-  ^^ 
Docks,  constructed  under  the  powers  of  two  local  Acts  of  Par-  '•  ^ 
liament,  consist  of  one  great  commercial  establishment,  occupying  an 
area  of  165  acres,  surrounded  by  a  wall.  Of  this  area,  95  acres  aro 
now  usually  covered  with  water,  forming  two  basins  for  the  reception 
of  merchant  ships,  the  one  called  the  *' Tidal  Basin"  and  the  other  tho^ 
"Inner  Dock;"  but  both  have  been  excavated  for  this  purpose,  and 
are  beneath  the  level  of  the  adjoining  river  Thames  at  low  water. 
They  are  surrounded  by  stone  walls,  and  intersected  by  a  great  num- 
ber of  jetties,  which  run  to  the  centre  of  the  space  covered  by  water ; 
with  warehouses  and  cranes  on  the  sides  and  extremities  of  these 
jetties.  The  cargoes  of  the  ships  lying  in  the  dock  and  basin  are, 
landed  at  these  jetties  and  deposited  in  these  warehouses.  I  am  of 
opinion  that  the  dock  and  the  basin  are  property  ejusdem  generis  as  the. 
"houses  and  buildings."  The  dock  and  basin  may,  no  aoubt,  in  one 
sense  of  the  word,  be  considered  ''land,"  and  they  would  well  pass, 
by  deed  or  will  by  the  description  of  "  land  covered  with  water." 
Buty  in  the  enactment  to  be  construed,  the  Legislature  appears  to 
have  intended  to  divide  land  into  two  classes:  one,  where  capital  is 
invested  in  it  for  commercial  purposes;  and  the  other,  where  it, 
remains  in  its  natural  state,  or  is  cultivated  for  agricultural  purposes. 
Generally,  speaking,  the  first  class  might  be  expected  to  derive  much 
greater  aavantages  from  lighting  and  watching  than  the  second,  and 
therefore  it  is  to  be  assessed  at  a  higher  rate.  The  S4th  section  of 
Stat.  8  &  4  W.  4,  c.  90,  respecting  '^  gardens,"  seems  to  show  clearly 
the  intention  of  the  Legislature  that  what  is  accessory  to  ''houses  and 
buildings"  should  come  within  the  same  category,  and  that  the  other 
category  should  only  ^comprehend  land  used  for  agricultural  r«-icQ 
purposes.  When  I  look  at  the  subject-matter  rated  here,  I  do  '- 
not  see  how  the  dock  and  basin  are  to  be  separated  from  the  jetties 
and  warehouses.  The  dock  and  basin  would  be  useless  without  the 
jetties  and  warehouses,  and  the  jetties  and  warehouses  would  be  use- 
less without  the  dock  and  basin.  They  all  form  one  undertaking  and 
one  establishment.  There  is  no  doubt  that  a  large  capital  must  have 
been  laid  out  in  excavating  and  puddling  the  dock  and  basin,  and  - 
surrounding  them  with  walls.  If  they  had  been  used  for  carrying^ 
on  a  manufactory,  without  any  buildings  being  erected  upon  them, 
and  without  water  being  introduced  into  them,  they  could  not  possibly, 
have  been  considered  ^'land"  within  the  meaning  of  this  section  of 
the  Act  of  Parliament ;  and  can  it  make  an^  di^rence  that,  instead 
of  their  being  paved  and  goods  being  deposited  upon  them,  water  i3 
introduced  into  them,  which  supports  floating  warehouses,  in  which 
the  goods  are  stowed  ?  This  is  the  view  we  took  of  a  similar  enact* 
ment  in  a  local  Act,  in  Begina  v.  Midland  Bailway  Company,  4  E.  & 
B.  958  (£.  C.  L. B.  vol. 82),  where  we  held  that  the  word  "land,"  so 
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used,  must  mean  land  occupied  for  cultivation,  and  could  not  inclade 
land  used  for  a  line  of  railway,  although  there  was  no  building  upon 
it,  nor  anything  beyond  a  rod  of  iron.  The  case  of  Regina  v.  South- 
wark  and  Vauxhall  Water  Company,  6  E.  &  B.  1008  (E.  C.  L.  R.  vol. 
88),  was  much  relied  upon  by  the  learned  counsel  for  the  appellants. 
When  the  facts  of  that  case  and  the  ratio  decidendi  are  examined,  it 
will  be  found  not  at  all  to  be  at  variance  with  the  doctrine  which  I 
&0W  propound.  Certain  conduit  mains  and  pipes  belonging  to  a  water 
*1591  Company  passed  under  *the  soil  of. the  highways  in  tHe  par- 
■'  ish  of  Putney,  and  it  was  expressly  found  that  ''the  Company 
kad  no  works  in  the  parish."  They  were,  therefore,  to  be  considered 
as  the  occupiers  of  the  land  on  which  the  pipes  lay.  Coleridge,  J., 
said :  **  Seeing  that  the  appellants  would  be  rateable  only  as  occupiers 
of  land,  they  are  clearly  not  to  be  rated  at  the  higher  rate."  Wight- 
man,  J.,  said :  "  Pipes  are  not  rateable  per  se,  but  only  because  the 
owner  by  them  occupies  land.  So,  being  an  occupier  of  laud,"  "  he 
is  liable  to  the  lower  rate,"  Erie,  J.,  said :  "  Pipes  are  not  houses, 
Or  property  of  that  kind ;"  and  Lord  Campbell,  C.  J.,  said :  *'  The 
Appellants  are  not  rated  as  being  occupiers  of  pipes:  they  are  rated 
as  being  occupiers  of  the  land  which  they  occupy  by  means  of  those 
pipes."  In  this  case  the  property  in  the  basin  and  dock  may  derive 
material  benefit  from  the  approaches  to  the  establishment  being  lighted, 
at  the  expense  of  the  rate ;  and  it  must  be  greatly  protected  by  the 
watchmen  who  are  appointed  by  the  Commissioners  to  guard  it.  I 
Iiave  only  further  to  sidd  that  the  size  of  the  dock  and  basin,  so  much 
dwelt  upon,  seems  to  me  to  be  quite  immaterial ;  and  that  this  attenapt 
to  separate  the  part  of  the  establishment  which,  for  the  purposes  of 
the  establishment,  is  covered  with  water,  from  the  rest  of  the  works, 
cannot  succeed  unless  the  appellants  could  have  supported  a  claim  to 
be  rated  on  the  lower  scale  for  half  a  rood  of  land  used  within  the 
enclosure  as  a  reservoir  for  water  to  supply  the  boiler  of  a  steam- 
engine,  which  aids  the  operations  going  on  in  the  establishment. 
For  these  reasons,  I  am  of  opinion,  with  my  brothers  Wightman  and 
Crompton,  thdt  we  ought  to  give  judgment  for  the  respondents. 

Judgment  for  the  respondents. 
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PUintifff,  merchaots  in  London,  ai  agents  for  F.,  a  Braiilian  fnbjeot  reaidisg  at  Loaoda, 
•barUred  the  BriUafa  ihip  Newport  to  carry  a  cargo  of  gooda  on  behalf  of  F.  from  London  to 
Xmbris  or  Loanda,  on  the  coast  of  Africa,  and  to  reload  there  a  homeward  cargo  of  African 
pVodace  for  London.  They  afterwards,  on  9th  June,  1854,  on  F.'s  behalf,  insured  the  Newport's 
ottwifcrd  cargo  at  and  from  Iiondon  to  Ambris  or  Loanda,  by  a  policy  underwritten  by  defend- 
ant The  perils  insured  against  were,  inter  alia,  "  takings  at  sea,  arrests,  restraints  and  detain- 
aents  of  all  kings,  princes,  and  people,  of  what  nature,  condition,  or  quality  socTer."  In  June, 
]jB64,  the  Newport  sailed  with  this  cargo,  consigned  to  F.  at  Loanda.  On  21st  September,  ISM^ 
labile  on  the  royage  oht,  she  was  seised,  near  Ambris,  by  a  Queen's  ship,  under  stat.  5  O.  4^  e. 
113,  s.  4,  for  being  illegally  engaged  in  the  sUtc  trade ;  and  was  sent,  with  the  cargo,  to  Bt. 
Helena  for  acUudieation.  On  16th  October,  1854,  ex  parte  proceedings  were  instituted  in  tha 
Vioe-Admiralty  Court  at  St.  Helena,  which  Court,  on  20th  NoTcmber,  1864,  condemned  the  ship 

to  be  forfeited;  and,  under  sect  7  of  the  statute,  condemned  plaintifik,  as  shippers  of  the  oargo^ 

*-  *.       .         ...         .  ......  ,      .    ,.  , 
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b  ptaaltiM  apountiBg  if  4oqW«  Uw  tralas  of  the  goodi,  and  in  eofti ;  uid  trdwnd  th«.  goodtr 
to  b«  Md  in  deposit  till  pajmont  of  the  poBa^Uci  and  ^sti.    The  f  hip  wa«  told  under  order  of 
the  Court ;  m  wm  a  portion  of  the  goods,  being  perisheble,  in  December,  1854.    The  residuo 
ef  the  foods  were  detained,  in  speeie,  at  St  Helena,  hj  the  Court.    As  soon  as  the  proceedingi 
St  St  Helena  were  known  in  England,  netiee  of  abandonment  was  giren  to  the  underwriterf ' 
OB  I3th  Deeember,  1864,  being  in  due  time.    At  that  time  the  deeree  of  the  Court  kt  Si  Helena 
vsi  not  known  in  England.    An  appeal  to  the  Queen  in  eouneil  against  thi^  decree  was  lodged , 
00  3 lit  January,  1865.    Pending  the  appeal,  possession  of  such  of  the  goodn  as  remained  in. 
iperio  at  St  Helena  could  not  be  obtained  until  December,  1856 ;  and  then  only  on  the  terms  of 
pnog  security  for  the  inroice  oost,  without  regard  to  depreciation  in  ralne.    On  3d  February, 
1956,  the  Priry  Council  gare  judgment,  rerersing  the  decree  of, the  Court  below,  and  ordering! 
restitation  of  the  ship  to  her  owners  ;  and  of  the  goods  still  unsold,  and  the  proceeds  of  the 
goodi  sold,  to   F.    On  6th  July,  1858,  plaintilTs,  on  F.'s  behalf,  brought  the  present  action 
sgtiast  defendant  on  the  policy,  claiming  as  for  a  total  loss  of  the  cargo.     At  that  time  the 
goods  still  remaining  in  specie  and  unsold  at  St  Helena  had  deteriorated  in  ralne ;  but  could 
biTo  been  forwarded  thence  to  Loaada  at  a  price  lees  than  t&eir  ralue  when  delirered  there. 
On  a  ease  stated,  in  which  power  was  reserved  to  the  Court  to  draw  inferences  of  fact: 
Hold,  first,  that  the  seisure  by  the  Queen's  ship  of  the  Newport  with  the  goodi  insured  on, 
bosrd,  being  wrongful,  was  a  loss  of  the  goods  by  a  peril  insured  against. 

Held,  secondly,  that  the  wrongfhl  seisure  and  the  notice  of  abandonment  made  the  loss  * 
totsl ;  and  that  it  was  still  total  at  the  time  of  action  brought ;  the  Court  drawing  the  inference 
of  faet  that  F.,  as  a  prudent  man,  eould  not  then  be  reasonably  expected  to  take  possession  of 
tho  unsold  goods  at  St  Helena. 

DKCLARAnoNon  a  policy  of  marine  insurance,  lost  or  not  lost,  at 
and  from  London  to  Ambriz  and  or  Loanda,  or  port  or  ports  on  the 
coast  of  Africa,  with  leave  to  call  and  stay,  and  proceed  backwards 
and  forwards  in  any  rotation,  with  all  risk  of  crafb,  on  goods  on  the 
ship  Newport,  valued  at  70007. ;  the  insurance  being  against  the  usual 
perils.    Averment,  that  defendant  underwrote  the  policy  for  150/.  ;> 
that  the  risk  attached,  *and,  during  it,  the  goods  were  totally   r*i  gi 
lost  by  perils  insured  against.    Averment  of  interest  in  plain-   ^ 
ti£&  and  one  Francisco  Antonio  Flores.     Breach,  non-payment  of  de*' 
feodant's  subscription.    There  was  also  a  second  count,  for  money 
payable  by  defendant  to  plaintifib,  for  money  had  and  received,  and 
(m  accounts  stated. 

Pleas.    1.  To  first  count:  Denial  that  the  goods,  or  any  of  them,' 
▼ere  lost  by  perils  insured  against.    Issue  thereon.    2.  To  second 
count :  Never  indebted.    Issue  thereon. 

After  pleading  and  before  trial  a  case  was  stated,  under  an  order, 
of  Erie,  J.,  as  follows : — 

The  plaintiffs  constitute  the  firm  of  Pinto,  Perez  &  Co.,  merchants, 
in  London.    The  defendant  is  an  underwriter  for  150/.  on  a  policy 
of  insurance,  a  copy  of  which  accompanies  this  case,  and  may  be  re* 
ferred  to  by  either  party  as  part  of  it.    By  this  policy,  dated  9th 
lane,  1854,  Pintoy  Perez  k  Co.  made  insurance  on  the  Newport,  at 
and  from  London  to  Ambriz  and  or  Loanda,  or  port  or  ports  on  the 
coast  of  Africa,  with  leave  to  call  and  stay  and  proceed  backwards 
and  forwards,  in  any  rotation,  with  all  risk  of  craft.    The  subject  of ' 
insurance  was,  in  the  valuation  clause,  declared  to  be  **  goods  valued 
at  7000/.    To  pay  average  on  each  package,  and  or  as  customary,  * 
and  general  average  per  foreign  statement."    The  policy  was  in  the 
Qsoal  printed  form  of  Lombard-Street  policy,  containing  the  usual 
clause,  **  Touching  the  adventure  and  penis  which  we  the  assurers  are' 
contented  to  bear  and  do  take  upon  us  in  this  vovage,  they  are  of  the* 
seas,  nien-of*war,  fire,  enemies^  pirates,  rovers,  thieves,  jettisons,  let«  • 
tors  of  mart  and  counter  mart^  surprisals,  takings  at  sea^  arreet8|^ 


VSl  LOZANO  V.  JANSON.    T.  T.  1859. 

restraints  and  detainments  of  all  kings,  princes,  and  people,  of  what 
*1821   '^**^^^»  condition,  *or  quality  soever,  barratry  of  the  master 

-I  and  mariners,  and  of  all  other  perils,  losses,  and  misfortunes 
that  have  or  shall  come  to  the  hurt,  detriment,  or  damage  of  the  said 
goods  and  merchandise,  and  ship,  &c.,  or  any  part  thereof.  And  in 
case  of  any  loss  or  misfortune,  it  shall  be  lawful  for  the  assured,  their 
factors,  servants,  and  assigns,  to  sue,  labour,  and  travel,  for,  in,  and 
about  the  defence,  safeguard,  and  recovery  of  the  said  goods  and  mer- 
chandises, and  ship,  &c.,  or  any  part  thereof,  without  prejudice  to  this  ^ 
insurance,  to  the  charges  whereof  we,  the  assurers,  will  contribute, 
each  one  according  to  the  rate  and  quantity  of  his  sum  herein  as- 
sured." The  person  to  protect  whose  interest  this  assurance  was  made 
was  Francisco  Antonio  Fibres,  who  is  a  Brazilian  subject,  then  resi- 
dent at  Loanda,  in  the  Portuguese  territories  on  the  coast  of  Africa, 
aind  there  trading  as  a  merchant.  In  April,  1854,  Pinto,  Perez  &  Co., 
as  agents  for  Flores,  chartered  the  ship  Newport,  a  British  vessel, 
belonging  to  Messrs.  Le  Sueur,  of  Jersey,  to  carry  a  cargo  of  lawful 
goods  to  Ambriz  or  Loanda,  and  to  reload  at  either  or  both  of  those 
places  a  homeward  cargo  of  African  produce,  with  which  she  was  to 
return  direct  to  London.  Pinto,  Perez  k  Co.  purchased  and  shipped 
an  outward  cargo,  by  order,  and  on  account,  and  at  the  risk  of  Flores; 
the  invoice  cost  of  which  was  64572.  18^.  9d :  with  this  cargo  tlie 
Newport  sailed,  in  June,  1854,  consigned  to  Flores,  at  Loanda.  The 
policy  on  which  the  action  was  brought  was  made  by  Pinto,  Perez 
&  Co.,  on  account  of  Flores,  to  protect  this  cargo.  The  Newport,  on 
21st  September,  1864,  whilst  on  the  voyage  in  the  policy  mentioned, 
and  with  that  cargo  on  board,  was  boarded,  when  near  Ambriz,  by  an 
officer  belonging  to  Her  Majesty's  ship  Philomel,  and  was  soon  after- 
*1631   ^^^^  seized  by  Captain  Skeene,  the  commander  of  *the  Philo- 

-'  mel,  for  being,  as  he  alleged,  engaged  in  the  slave  trade. 
Captain  Skeene  removed  part  of  the  crew  of  the  Newport  into  his 
own  ship,  and  put  on  board  three  of  his  own  men,  under  the  com- 
mand of  Lieutenant  De  Robeck,  and  ordered  the  ship,  with  her  cargo 
on  board,  to  be  taken  to  St.  Helena,  under  the  command  of  Lieuten- 
ant De  Kobeck,  with  the  master  and  the  rest  of  the  crew  on  board 
under  detention.  The  ship  and  cargo  were  accordinglv  taken  there. 
On  the  passage,  she  was  kept  for  twenty-four  hours  off  Loanda,  where 
Flores  was  residing.  The  master  of  the  Newport  requested  permis- 
sion to  communicate  with  his  consignee,  but  this  was  refused ;  and  no 
notice  of  the  seizure  was  given  to  Flores  by  the  captors.  The  ship 
arrived  at  St.  Helena  on  8th  October,  1854;  and  on  16th  October, 
1854,  proceedings  were  instituted  in  the  Vice- Admiralty  Court  of  St. 
Helena.  No  notice  was  given  either  to  Flores,  or  to  Pinto,  Perez  & 
Co.  or  to  Le  Sueur  &  Co.,  of  the  proceedings  in  the  Admiralty  Court 
of  St.  Helena.  Flores  executed,  at  Loanda,  a  power  of  attorney  in 
the  Portuguese  language.  (A  translation  of  this  instrument  accom« 
panied  the  case.  The  original  was  executed,  registered,  and  certified 
as  the  copy  purported.)  The  master  of  the  Newport  made  what  de- 
fence he  could  K>r  his  owners,  Le  Sueur  k  Co.,  and  also^  though  with- 
out authority  from  them,  for  his  charterers,  Pinto,  Perez  &  Co. ;  but, 
except  in  so  far  as  he  intervened,  the  proceedings  were  entirely  ex 
parte.    On  these  proceedings,  the  Judge  of  the  Vice- Admiral^  Cooity 
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on  20th  November,  1854,  pronounced  the  brigantine  Newport  to  have 
been  engaged  in  the  slave  trade  at  the  time  of  the  seizure  thereof; 
condemned  her  to  be  forfeited,  and  also  condemned  Pinto,  Perez  & 
Co.,  as  the  shippers  and  owners  of  the  ^goods,  in  penalties  of  r^i^j, 
12,915/.  lis.  M.f  being  twice  the  value  of  the  goods,  and  in   ^ 
costs,  under  the  7th  section  of  stat.  6  G.  4,  c.  118;  and  ordered  that 
the  goods  should  be  held  in  deposit  until  the  penalty  and  costs  should 
be  paid.    The  ship  was  shortly  afterwards  sold,  under  the  order  of 
the  Vice- Admiralty  Ck>urt  of  St.  Helena.     A  portion  of  the  goods  was, 
under  the  decree  of  the  Vice- Admiralty  Court  there,  sold  by  the  mar- 
shal in  December,  1864,  as  being  perishable  goods.    The  residue  of 
the  cargo  was  landed  and  detained  in  St.  Helena,  in  the  custody  of  the 
Vice- Admiralty  Court ;  and  possession  of  this  portion  of  the  cargo 
could  not  be  obtained  until*  an  appeal  was  instituted  in  the  Privy 
Council,  as  after  mentioned.     During  the  pending  of  the  appeal  in  the 
Privy  Council,  an  application  for  time  was  made  by  the  Queen's  proc* 
tor  on  29th  November,  1856 ;  and  their  Lordships  then  observed  that, 
under  the  circumstances,  no  reasonable  proposition  for  bailing  the 
cargo  should  be  refused.    On  Ist  December,  1856,  the  proctor  for 
]i(es.srs.  Perez  proposed  to  have  the  cargo  then  appraised,  and  to  give 
bail  for  its  value.    The  Queen's  proctor,  on  1st  January,  1867,  re- 
fused, and  required  that  bail  should  be  given  for  7457/.  I85.  9cL, 
namely,  the  invoice  price  of  the  cargo  and  lOOOi.  for  costs.    After- 
wards, oa  18th  January,  1867,  the  Queen's  proctor  offered  to  accept 
bail  for  the  invoice  value  of  the  cargo,  but  refused  to  accept  bail  for 
the  value  of  the  cargo  as  appraised  at  the  time.    Till  December,  1866, 
possessioD  of  the  cargo  could  not  have  been  obtained  on  any  terms, 
and  thea  it  could  be  obtained  only  on  the  terms  of  giving  security 
for  the  invoice  cost,  without  regard  to  the  depreciation  in  value  after 
the  result  of  the  appeal  to  the  Judicial  Committee  of  the  Privy  Coun- 
cil hereafter  mentioned.     As  soon  as  the  ^proceedings,  [but  r«i  ak 
before  the  decree  of  the  Court,(a)]  in  St.  Helena  became  known   *- 
in  England,  formal  notice  of  abandonment  was,  without  delay,  and  in 
due  time,  given  to  the  underwriters,  on  18th  December,  1864.    An 
appeal  to  the  Queen  in  council  was,  on  81st  January,  1866,  lodged 
against  the  proceedings  in  the  Vice- Admiralty  Court  of  St.  Helena, 
and  was  referred  in  the  usual  way  to  the  Judicial  Committee  of  the 
Privy  Council.    Pinto,  Perez  &  Co.  obtained  leave  to  intervene  for 
their  own  interest,  and  Jos^  Maria  Perez,  one  of  the  plaintiff,  acting 
under  the  said  power  of  attorney  from  Flores,  also  obtained  leave  to 
intervene  for  the  interest  of  Flores,  and  on  behalf  of  Flores  made  a 
claim,  of  which  the  following  is  a  copy : — 

"  The  claim  of  Jos^  Maria  Perez,  of  Crutched  Friars,  in  the  city  of 
London,  merchant,  a  partner  in  the  house  trading  under  the  firm  of 
Pinto,  Perez  &  Company,  subjects  of  Great  Britain,  on  behalf  of 
Francisco  Antonio  Flores,  merchant,  a  Brazilian  subject,  and  carrying 
OQ  lawful  trade  at  St.  Paul's  de  Loanda,  within  the  territories  of  the 
King  of  Portugal,  on  the  western  coast  of  Africa,  the  lenl  and  sole 
owner  of  the  cargo  which  was  laden  on  board  the  above-named 
brigantine  or  vessel  Newport,  whereof  Charles  Phillippe  Hocquard 

(a)  The  lUtemeiit  Id  braeketi  wm  not  pan  of  the  cM# ;  bvt  ii  giTen  u  a  fa6t  In  the  Jv4f- 
«r  Lotd  CanpMl,  €.  J.,  p.  176,  L  S3. 
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was  master  at  tbe  time  of  the  seizure  thereof  by  John  M'Dowell 
Skeene,  Esq*,  the  commander  of  Her  Majesty's  sloop  of  war  Philomel, 
and  taken  to  St.  Helena :  for  the  said  cargo  and  for  all  such  costs, 
charges,  losses,  damages,  detriments,  demurrages,  and  expenses. as 
have  arisen  or  which  shall  or  may  arise,  or  be  sustained,  by  reason 
of  the  aforesaid  seizure,  and  tbe  detention  of  the  said  cargo. 

'^  Josfc  M.  Pebbz." 
*1661  *'^^  judgment  of  the  Judicial  Committee  was  delivered  on 
^  8d  February,  1858,  reversing  altogether  the  sentence  of  the 
Court  below,  and  ordering  a  restitution  of  the  ship  to  Le  Sueur  &  Co., 
with  costs  and  damages,  and  a  restitution  to  Flores  ,of  the  cargo  and 
of  the  proceeds  of  such  part  as  had  been  sold,  but  without  costs  or 
damages.  The  grounds  on  which  the  Judicial  Committee  gave  their 
judgment  appear  from  the  judgment  delivered  (a  printed  copy  of 
which  accompanied  and  was  to  be  taken  as  part  of  the  case,  and  might 
be  referred  to  by  either  party),  and  the  facts  stated  in  that  judgment 
are  admitted  to  be  correct.(a)  At  the  time  when  this  jud^ent  was 
pronounced,  a  portion  of  the  cargo  had  been  sold  in  St.  Helena  as 
perishable  goods.  The  proceeds,  amounting  to  01/.  ds.  Id.,  were  in 
the  custody  of  the  Vice- Admiralty  Court.  The  residue  of  the  cargo 
was  still  at  St.  Helena,  in  the  custody  of  the  Vice- Admiralty  Court, 
existing  in  specie,  but  deteriorated  in  value;  where  it  now  remains. 

It  was  to  be  taken  as  admitted,  for  the  purpose  of  obtaining  the 
judgment  of  the  Court,  but  not  as  an  admission  before  the  arbitrator, 
that  it  would  be  practicable  to  forward  that  part  of  the  cargo  which 
remained  in  specie,  from  St.  Helena  to  Loanda,  at  a  cost  less  than  its 
value  when  delivered  there. 

The  Court  was  to  have  power  to  draw  all  inferences  of  fact  from 
the  facts  stated  in  the  case ;  and  all  amendments  in  the  pleadings(i) 
and  in  the  case,  which  the  Court  should  think  necessary  to  raise  the 
real  questions  in  dispute,  were  to  be  made. 

*1671  *The  questions  for  the  opinion  of  the  Court  were.  1.  Whether, 
-I  under  the  circumstances,  there  was  any  loss  for  which  the 
plaintiffs  were  entitled  to  recover.  If  the  Court  was  of  opinion  in  the 
jiegative,  judgment  was  to  be  entered  for  the  defendant^  with  costs. 
If  the  Court  was  of  opinion  in  the  affirmative,  it  was  requested  to 
decide ;  2.  Whether,  as  to  the  whole  or  any  part  of  the  cargo,  there 
was  a  total  loss,  with  benefit  of  salvage ;  and  it  was  agrera  that  it 
should  be  referred  to  an  average  adjuster  of  London  to  ascertain  what 
was  the  average  per  centage  of  the  salvage  or  partial  loss  or  losses, 
as  the  case  might  be,  and  that  judgment  should  be  entered  for  the 
plaintiffs  for  that  per  centage  on  150^  with  costs. 

Wilde,  for  the  plaintif&.(c)— First.  The  seizure  of  The  Newport  by 
the  Philomel,  bein^  wrongful,  constituted  a  total  loss  of  the  goods  on 
board  by  a  peril  insured  against,  within  the  meaning  of  the  policy. 
This  loss,  if  not  a  loss  by  perils  of  the  sea,  falls  within  the  genenil 
words  "all  other  perils,  losses,  &c. :"  Cullen  t;.  Butler,  6  M.  &  S.  461. 
[Lord  Campbell,  C  J. — I  should  be  disposed  to  think  that  it  comes 

(a)  Sed  the  report  of  Um  cmo  in  Iho  Piivy  CouaoU :  Hooqaard  v.  The  Qseea,  Tho  VewporW 
11  Hpjre's  P.  C.  CMet,  155,  IdS. 
(j)  A  eopy  of  the  pleadliigt  Moompanied  the  omo.    The  dato  of  tho  writ  wai  6feh  Jaly,  185Sb 
(e)  Tuetday,  liay  Slit    Bofon  Lord  Camphell,  G.  J./  K^htmaa,  Bde^  and  Cro»ptOB»iI%  ^ 
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vitbin  the  words  *'  takings  at  sea,  arrests,  restraints,  and  detainments 
of  all  kings,  princes,  and  people."]  It  may  well  be  held  to  do  so,  in 
accordance  with  the  law,  as  laid  down  in  Arnould's  Treatise  on  the 
Law  of  Marine  Insurance  and  Average,  vol.  ii.,  part  iii.,  sect.  v.  §  293, 
p.  803  (2d  ed.),  that,  in  cases  "  in  which  the  assured  and  underwriter 
are  both  subjects  of  the  same  state."  *'  it  may  now  be  taken  as  settled 
law,  that  the  underwriter  is  liable  for  all  loss  occasioned  by  the  pub- 
lie  acts  of  the  Jiomt  government,  in  detaining,  arresting,  or  laying  an 
embargo  on  the  ship  either  *fn  the  home  or  a  foreign  port"  r4e|/io 
Moreover,  as  the  seizure  was  wrongful,  the  loss  is  analogous  to  ^ 
one  by  a  collision  between  the  vessel  of  the  assured  and  another  ves- 
sel which  is  wholly  in  fault.  Both  are  cases  in  which  the  underwriter 
is  liable  to  the  assured  for  the  wrongful  act  of  a  third  person.  And 
tlie  notice  of  abandonment,  which  was  given  with  all  due  promptitude 
upon  the  seizure  becoming  known  to  the  assured,  made  the  loss  a 
total  one.  The  loss,  therefore,  being  total  then,  the  question  arises, 
secondly,  whether  it  has  at  any  time  since  ceased  to  be  total,  and  be- 
come partial  only.  None  of  the  circumstances  which  have  occurred 
since  the  seizure  have  had  the  effect  of  so  cutting  down  the  loss.  In 
Holdsworth^r.  Wise,  7  B.  &  C.  794,  799  (E.  C.  L.  E.  vol.  14),  Bayley, 
J.  thus  lays  down  the  true  criterion :  "  There  are  cases  which  show, 
that  the  mere  existence  of  a  ship"  (which  was  there  the  subject  of  in- 
sarance),  ''afler  a  total  loss  and  abandonment  will  not  reduce  it  to  a 
ca^e  of  partial  loss,  M'lver  v,  Henderson,  4  M.  &  S.  676,  Gologan  v. 
Tbe  London  Assurance  Company,  5  M.  &  S.  447.  The  ship  must  be 
in  ease  in  this  kingdom  under  such  circumstances,  that  the  assured 
may,  if  they  please,  have  possession,  and  may  reasonably  be  expected. 
to  take  it."  This  doctrine  was  followed  in  I)ean  v.  Hornby,  8  E.  &  B. 
180  (E.  C.  L.  R.  vol.  77).  Applying  it  to  the  facts  of  the  present  case, 
it  id  true  that  Flores  might,  since  the  seizure,  have  taken  possession 
of  such  of  the  goods  as  remained  in  specie,  though  deteriorated,  at 
St.  Helena;  but  it  is  equally  true  that  he  could  not  reasonably  be 
expected  to  do  so.  It  is  found  by  the  case  that  he  could  not  hav6 
obtained  possession  till  December,  1856,  and  then  only  on  the  terms 
of  giving  security  for  the  invoice  cost,  without  regard  to  the  depre- 
ciation in  the  value  of  *the  goods.  It  is  also  found  that  it  would  r^i  aq 
now  be  practicable  to  forward  the  goods  from  St.  Helena  to  '- 
Loanda  at  a  cost  less  than  their  value  when  delivered  there.  No  rea< 
sonable  man  could  have  been  expected,  in  December,  1856,  to  take  to 
the  goods  on  the  terms  stated :  still  less  could  he  now  be  expected, 
after  the  lapse  of  so  long  a  time,  to  take  to  them  with  a  prospect  of 
realizing,  at  Loanda,  possibly  a  mere  fraction  more  than  the  cost  of 
sending  them  there*  [Erls,  J. — Is  there  any  case  which  lays  down 
a  rule  for  deciding  when  the  assured  may  be  reasonably  expected  to 
take  possession  of  the  subject  of  insurance  7]  There  is  no  case  which 
lays  aown  the  law  more  precisely  than  Holdsworth  v.  Wise,  7  B.  &  C. 
794,  799  (E.  C.  L.  B.  vol.  14).  The  test,  however,  is,  whether  the 
whole  adventure  is  so  broken  up  by  the  loss  as  that  a  reasonable  man 
would  not  prosecute  it  any  further.  If  so,  the  assured  is  entitled  to 
ftbandon,  and^  by  giving  due  notice  of  abandonment,  renders  the  under- 
writer liable  as  for  a  total  loss :  Barker  v.  Blakes,  9  East  288.  The 
decision  in  Anderson  v.  Wallis,  2  M.  &  S.  240  (E.  C.  L.  B.  vol  28), 
X.  *  B.,  YOL.  n.— 8 
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gives  Ae  limit  in  tlie  other  direotion,  and  shoirB  that  a  mere  tempo 
XEry  retardation  oS  the  voyage  is  not  a  good  oanae  of  abandonment^ 
00  as  to  create  a  total  loss.  Here  the  retardation  was  more  than 
temporary :  several  yeara  elapsed,  sinee  the  seizure,  before  the  aasured 
bad  even  a  chance  of  being  able  to  prosecute  the  adventure  again  ; 
and  by  that  time  the  goods  were  mucn  deteriorated.  Naylor  u.  Tay- 
lor, 9  B.  &  C.  718  (E.  C.  L.  R.  vol.  17),  which  may  be  cited  on  the 
other  side,  is  distinguishable,  on  the  ground  that  the  a&sured,  in  that 
case,  were  precluded  from  relying  on  their  notice  of  abandonment,  by 
the  ultimate  state  of  facts  as  appearing  before  action  brought;  and 
that  they  might  have  been  reasonably  expected  to  take  possession  of 
*1701  goods,  of  the  ^deterioration  of  which  there  was  no  proof. 
^  It  may  also  be  observed  that,  in  that  case,  the  total  loss  had 
oeased  before  the  notice  of  abandonment  was  given.  Wilson  v.  Mar- 
lyat,  8  T.  B.  81,  is  an  instance  in  which  the  assured  recovered  as  for 
a  total  loss,  upon  the  seizure  by  a  king's  ship  of  the  ship  and  goods 
insured,  on  an  unfounded  suspicion  that  the  ship  was  an  illicit  trader. 
Bavill,  contri. — First:  no  case  has  been  cited  on  the  other  side, 
nor  can  anv  be  found,  where  underwriters  have  been  held  liable  to 
the  assured  for  the  act  of  a  British  man-of-war,  under  such  circum- 
stances as  the  present,  in  seizing  the  property  assured.  Where  the 
cause  of  loss  is  the  act  of  the  executive  government  of  this  country, 
there  is  no  ground  for  any  claim  under  the  policy.  It  could  not  be 
said,  for  instance,  that  an  execution  levied  upon  the  cargo,  by  sheriff's 
officers,  who  act  in  the  name  of  the  Queen,  and  a  sale  of  the  cargo 
thereunder,  would  be  a  loss  of  the  cargo  by  any  of  the  perils  insured 
against;  whether  or  no  the  execution  was  wrongfully  issued,  though 
rightfully  levied.  So,  again,  the  arrest  of  a  vessel  under  process  of 
the  Admiralty  Court  of  England,  in  a  suit  of  collision,  would  not  be 
a  loss  of  the  vessel,  within  a  policy  on  ship.  [Lord  Campbell,  C.  J. 
i—The  only  cases  which  can  be  put  as  illustrations  of  the  present  are 
eases  of  a  seizure  of  ship  or  cargo  wrongful  in  the  first  instance. 
Cbohpton,  J. — ^In  the  cases  which  you  put,  the  seizure,  though  in 
form  in  the  name  of  the  Queen,  is,  in  reality,  the  act  of  a  subjecl^  and 
80  cannot,  of  course,  be  treated  as  an  ''  arrest  of  princes."]  The  seiz- 
ure of  a  ship  as  a  smuggler,  which  is  no  smuggler,  would  be  the 

*1711  ^^^°S^^^  ^^  ^^  ^^®  Queen :  bat  would  not  constitute  a  *loss 
•'  for  which  the  underwriters  would  be  liable.  [Lord  Campbell, 
C.  J. — It  may  be  that  such  an  ill-founded  seizure  might  give  the  as- 
sured a  ground  o(  claim.]  In  the  present  case  the  Crown  was  acting 
within  its  strict  rights,  in  seizing  the  Newport  on  suspicion  of  being  a 
slaver,  and  bringing  her  before  the  proper  tribunal  for  adjudication. 
And  the  Court  at  St  Helena  gave  judgment  in  favour  of  the  seizure. 
Eble,  J. — So  long  as  that  judgment  was  in  force,  it  rendered  the  act 
of  seizure  v^lid ;  but  it  cannot  now  be  relied  upon,  as  it  has  been 
zeversed  by  the  Privy  Council.  Lord  Campbell.  C.  J. — The  pro- 
oeedings  in  the  Court  at  St.  Helena  must  now  be  considered  to  have 
been  erroneous  and  invalid  from  the  beginning.]  It  must  be  admitted 
that  the  Privy  Council  arrived  at  the  conclusion  that  the  seizure  was 
unlawful  Quoad  the  goods,  it  certainly  could  not  have  been  jus- 
tified. For  the  ship  was  seized  under  stat  5  G.  4,  a  118 ;  sect.  4  of 
vhich  provides  for  the^  forfeiture  of  a  ship  engaged  in  1^  slave  trade. 
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and  of  all  goods,  belonging  to  the  shipowner,  found  on  board :  bat 
ioes  not  anthcndze  the  seizure  of  any  goods  found  on  board,  othw- 
wise  owned.    Sect.  7  makes  the  shippers  of  goods,  to  be  employed  ia 
the  slave  trade,  liable  to  a  penalty  of  double  the  value  of  tne  goods; 
but  neither  that  or  any  other  section  in  the  Aet  justifies  the  seizure 
of  8Qch  goods.    [Lord  Campbell,  C.  J. — As  the  statute  gives  the 
right  to  seisse  the  ship,  it  impliedly  gives  also  the  right  to  seize  all 
ga)ds  which  are  in  the  ship.]    At  all  events,  the  seizure,  whether  it 
might  have  been  justified  or  not,  was  not  a  loss  of  the  goods  withm  i 
the  policy.    Of  the  cases  cited  on  the  other  side,  CuUen  t;.  Butler.  6 
H.  k  S.  461,  is  the  only  *one  which  shows  that  the  destruction   r^«  ~ 
of  a  ship  and  goods  by  another  ship,  acting  mistakenly,  may   ^  ^*^ 
he  a  loss  of  the  goods  within  the  perils  insured  against.    There,  how- 
ever, the  goods  were  actually  lost,  going  to  the  bottom  with  the  ship 
which  was  sunk.    In  Wilson  v,  Marryat,  8  T.  B.  81,  an  American 
ship,  not  subject  to  English  law,  was  seized  by  an  English  ship  for  a 
violation  of  English  law;   and  the  seizure  was,  therefore,  clearly 
wrongful.    Secondly :  the  loss,  if  any,  of  the  goods,  either  never  watf 
total,  or  had,  before  action,  ceased  to  be  so.    It  might  have  been  total; 
had  the  Newport  been  captured  as  a  prize,  in  which  case  the  property 
in  the  goods  would  have  been  changed  by  the  capture :  but  she  was 
Bot  taken  as  a  prize.    Moreover,  the  goods  were  taken  merely  ex 
Beoessitate,  because  they  were  in  the  ship;  nor  did  the  judgment  of 
the  Court  at  St.  Helena  change  the  property  in  them.     [Gbompto27, 
J.— If  the  owner  is  ultimately  deprived  of  the  goods,  it  is  auite  im- 
material whether  or  not  the  property  in  them  was  changea  by  the 
seizure.]    At  all  events,  the  seizure  aid  not  prim&  facie  constitute  » 
tDtal  loss.     [Gbohpton,  J. — I  think  that  it  did ;  and  that  the  onus  of 
showing  the  contrary  rests  upon  the  underwriters.    Lord  GAifPBELLy' 
G.  J.— Sy  Stat  6  G.  4,  c.  113,  s.  7,  twice  the  value  of  the  goods  might 
hare  been  exacted  from  the  owner  had  the  ship  been  proved  to  be  a 
slaver.    Surely,  then,  the  owner  had  a  right  to  convert  the  seizure 
ifito  a  constructive  total  loss,  by  giving  notice  of  abandonment.]    The 
seizure  of  the  goods  caused  merely  a  temporary  loss  or  retardation^ 
of  the  voyage ;  and  this,  according  to  the  law  as  laid  down  in  Ander- 
son V.  Wallis,  2  M.  &  S.  240  (E.  C.  L.  B.  vol.  28),  and  in  other  cases 
collected  and  cotnmented  upon  in  Arnould's  Treatise  on  *the  r»i7o 
law  of  Marine  Insurance  and  Average,  vol.  ii.,  pp.  1129-  *• 
1138  (2d  ed.),  gives  the  assured  no  right  to  abandon,  unless  the  goods 
would  be  worth  nothing  if  ultimately  sent  cm.    In  the  present  case, 
the  goods  have  been  released,  and  can  now  be  sent  on  at  a  profit. 
Such  being  the  existing  state  of  things,  the  loss,  even  if  it  ever  was. 
total,  is  now  partial  only,  according  to  the  principle  laid  down  by 
Sir  J.  Mansfield,  0.  J.,  in  Thellusson  v.  Shedden,  2  New  Bep.  228^ 
2S0,  where  he  says,  '*  It  is  true  that  a  capture  simply  proves  a  total 
loss,  but  when  the  plaintiff  in  the  same  oreath  proves  a  recapture, 
ftere  is  an  end  to  the  capture  and  total  loss,  and  the  plaintiff  is  env 
titled  to  a  partial  loss  only.''    McCarthy  v.  Abel,  6  Bast  888,  and 
Bainbridge  9.  Neilson,  10  East  829,  are  authorities  that  the  assured, 
although  he  has  giyen  notice  of  abandonment,  can  recover  only  ae- 
Mding  to  the  actualnature  of  his  damnification  at  the  time  of  aotioiir 
Irovght;  and  thai  if,  at  that  time,  the  losa  has  ceased  ti^  be  total,  W 
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cannot  recover  for  it  as  total.  A  policy  of  insurance  is  a  contract  of 
indemnity:  whenever,  therefore,  the  subject-matter  of  the  insurance 
can,  at  the  time  of  action  brought,  be  in  part  restored  to  the  assured, 
the  latter  can  have  no  right  to  recover  more  than  will  indemnify  him 
for  the  part  which  is  lost.  Brotherston  t;.  Barber,  5  M.  &  S.  418,  is 
a  decision  to  that  effect :  and  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  Palmer  v.  Naylor,  10  Exch.  S82,t  recognises  the  principle 
that  a  change  of  circumstances  may  reduce  a  total  to  a  partial  loss. 
In  Holdsworth  v.  Wise,  7  B.  &  C.  794  (E.  C.  L.  B.  vol.  14),  where  the 
assured,  after  notice  of  abandonuient,  recovered  as  for  a  total  loss, 
*1741  ^^o^K^  ^^^  ^ship  insured  existed  in  specie  at  the  time  of  action 
-'  brought,  they  ootained  judgn^nt  on  the  ground  that  the  ship 
was  subject  to  claims  for  salvage  and  repairs  equal  to  or  exceeding 
her  value.  So,  in  Barker  v.  Blakes,  9  East  283,  where  it  was  held 
th^t  the  assured  on  goods  might,  had  he  giv^n  timely  notice  of  aban- 
donment, upon  their  seizure,  have  recovered  as  for  a  total  loss,  although 
the  goods  had  been  afterwards  liberated ;  the  further  prosecution  of 
the  voyage  had  been  prohibited,  and  it  had  thus  been  rendered  im- 
possible to  forward  the  goods  to  their  destination.  So,  again,  in 
Cologan  V,  The  London  Assurance  Company,  5  M.  &  S.  447,  it  was 
rightly  held  that  there  had  been  a  total  loss  of  the  wheat  there  in- 
sured, because  the  part  of  the  wheat  which  had  been  saved  and  sent 
on  had  been  sold  for  the  benefit  of  all  concerned,  and  could  not,  there- 
fore, be  restored  to  its  original  owners.  Lastly,  the  underwriters 
cannot  be  held  responsible  for  the  detention  of  the  goods;  which  was 
the  act  of  the  Court  at  St.  Helena,  a  Court  of  competent  jurisdiction, 
and  the  proceedings  of  which  in  the  matter  were  proper  and  regular. 
Wilck,  in  reply. — The  Court  at  St.  Helena  gave  judgment  against 
the  ship,  not  against  the  goods.  Flores  was  no  party  to  the  suit  ihere ; 
and  the  judgment,  though  in  rem  against  the  ship,  was  in  personam 
only  against  Pinto,  Perez  k  Co.  Plence  Flores  would  not  have  been 
barred  by  that  judgment,  while  it  remained  in  force,  from  contesting 
the  validity  of  the  seizure  of  his  goods ;  but  even  if  he  would,  during 
that  time,  have  been  under  a  temporary  disability  to  raise  the  ques- 
*17ol  ^^^"'  ^^^  reversal  of  *the  judgment  remitted  him  to  his  origi-. 
-'  nal  rights.  The  decision  of  the  Privy  Council  establishes  that 
the  seizure  of  both  ship  and  goods  was  wrongful ;  and  the  case  of  Cul-. 
len  V.  Butler,  6  M.  &  S.  461,  to  which  no  real  answer  has  been  given 
by  the  other  side,  shows  that  the  wrongful  act  of  a  Queen^s  ship  is  a 

Eeril  insured  against.  As  to  the  argument  that  the  loss,  if  once  total, 
ad,  at  the  time  of  action  brought,  become  partial :  if  there  once  was 
a  total  loss,  the  only  remaining  question  is,  whether  it  has  since  be- 
come partial,  by  reason  of  the  assured  having  since  had  it  in  his  power 
to  prosecute  the  original  adventure,  under  circumstances  which  might 
reasonably  induce  him  to  do  so.  Barker  v.  Blakes,  9  East  283,  shows 
that  the  mere  existence  of  the  goods  in  specie,  at  the  time  of  action 
brought,  is  not  enough  to  cut  down  the  rights  of  the  assured,  if  be 
cannot  then  be  expected  to  complete  the  adventure.  The  judgment 
in  Cologan  v.  The  London  Assurance  Company,  5  M.  &  S.  447,  in- 
volves the  same  principle.  McCarthy  v.  Abel,  5  East  388.  and  Bain-, 
bridge  v.  Neilson,  10  East  329,  were  cases  in  each  of  which  the  origi -| 
umI  total  loss  sustained  by  the  assured  had,  before  action,  become 
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partial  only ;  some  of  the  freight  insured  having  in  each  case  been 
actually  earned.  Those  cases  have,  therefore,  no  application  to  the 
pre8ent(a)  Our.  adv.  vuU. 

*Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  r,^^  ^^ 
Court — The  first  question  which  presents  itself  is,  whether  the  ^ 
taking  of  the  ship  Newport  by  the  Philomel,  with  the  goods  insured 
on  board,  was  a  peril  insured  against.  ♦  We  are  clearly  of  opinion 
that  it  was.  The  policy  expressly  enumerates  (among  such  perils) 
"takings  at  sea,  arrests,  restraints  and  detainments  of  all  kings,  princes, 
and  people,  of  what  nature,  condition,  or  quality  soever."  If  this  had  * 
been  a  lawful  taking  at  sea  by  a  British  cruiser,  the  underwriters 
would  not  have  been  liable ;  but  it  must  now  be  definitively  consid- 
ered to  have  been  a  wrongful  taking ;  and,  this  being  so,  the  nation- 
ality of  the  captors  becomes  immaterial.  The  wrongful  taking  of 
this  ship  cannot  be  regarded  as  an  act  ordered  or  sanctioned  by  the 
English  Government  A  more  difiicult  question  follows:  whether, 
under  the  very  peculiar  circumstances  of  this  case,  the  loss  is  to  be 
pronounced  total  or  partial.  It  appears  to  us  that,  at  one  time,  it  cer- 
tainly was  a  total  loss;  and  the  doubt  is  whether,  by  subsequent 
events,  it  has  been  converted  into  a  partial  loss.  When  the  ship, 
with  the  goods  on  board,  had  been  wrongfully  seized  and  sent  by  the 
eaptors  to  St.  Helena  for  condemnation,  although  the  property  in  the 
goods  remained  in  Flores,  he  was  entitled,  by  giving  notice  of  aban- 
donment, to  sue  for  a  total  loss ;  and  had  the  ship,  with  the  goods  on 
board,  been  sunk  before  she  reached  St.  Helena,  he  might  clearly  have 
recovered  as  for  a  total  loss.  It  is  admitted  that  formal  notice  of  aban- 
donment was,  without  delay  and  in  due  time,  given  to  the  underwriters 
on  18th  December,  1854.  Previously  to  this,  namely,  on  20th  Novem- 
ber, 1854,  the  decree  of  condemnation  had  been  pronounced  by  the 
Admiralty  Court  at  St  Helena ;  but  this  was  unknown  in  London 
*when  the  notice  of  abandonment  was  given.  That  decree. in  r^ci  77 
no  manner  restored  the  goods  to  the  assured.  While  it  sub-  *- 
sisted,  it  might  have  operated  as  a  bar  to  his  action  against  the  under- 
writers ;  but  it  could  only  have  been  used,  while  it  subsisted,  as  evi- 
dence of  the  illegality  of  the  voyage,  and  when  it  was  reversed  the 
legality  of  the  voyage  was  definitively  established.  The  judgment  of 
the  Privy  Council  related  to  the  moment  when  the  sentence  of  con- 
demnation was  pronounced  at  St.  Helena,  and  destroyed  any  invalid- 
ating effect  it  might  otherwise  have  had  on  the  notice  of  abandonment. 
As,  from  the  wrongful  seizure  and  notice  of  abandonment,  the  loss 
was  at  one  time  to  be  regarded  as  total,  the  onus  seems  to  be  cast  upon 
the  underwriter  of  showing  that,  by  subsequent  events,  it  ceased  to 
be  80.  And  if,  before  action  brought,  the  goods  had  been  restored  to 
the  assured,  or  he  had  had  the  means  of  getting  possession  of  them, 
under  such  circumstances  as  ought  to  have  induced  a  prudent  man  to 
take  possession  of  them,  his  claim  could  now  only  have  been  made  for 
a  partial  loss.    It  has  often  been  held  that,  if  the  ultimate  consequence 

(a)  There  wu  a  Airther  point  ergned  by  the  coanael  on  either  side :  Whether,  supposing 
As  Cooft  to  be  of  opinion  that  there  was  a  partial  loss  only  of  the  cargo,  the  costs  and  damages 
*f  the  legal  prooeedingt  at  St  Helena  and  before  the  Privy  Conneil,  and  which  the  PriTj 
Ceeaeil  had  reAued  to  Flores,  wen  reeoTerable  against  the  nnderwriters.  As,  however,  th« 
Cent  ieeided  thai  the  loss  was  total,  it  is  nnnooessary  to  report  the  argnment  on  this  point  ^ 
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ctf  a  peril  insured  agaiDst  ia  merely  the  loss  of  a  voyage  or  a  sospeA- 
aion  or  retardation  of  a  mercantile  adventure;  although  a  notice  of 
abandonment  had  been  justifiably  given,  a  total  loss  cannot  be  claimed. 
But  the  mere  existence  of  the  ship  or  goods  insured,  after  a  total  loss 
and  abandonment,  so  that  possession  of  them  may  possibly  be  resumed 
.by  the  owner,  will  not  reduce  it  to  a  partial  loss:  M'lver  v.  Ilender- 
non,  4  M.  &  S.  676,  Cologan  u.  The  London  Assurance  Company,  6  M. 
&  S.  447.  The  true  rule  seems  to  us  to  be  laid  down  by  Bayley,  J^  ii 
JHoldsworth  v.  Wise,  7  B.  &  C.  794,  799  (B.  C.  L.  R!  vol.  14),  that 
^1781  ^^^  subject  of  the  insurance  *mast  be  in  existence  "  under  such 

^  circumstances  that  the  assured  may,  if  they  please,  have  poa- 
Mssion,  and  may  reasonably  be  expected  to  take"  possession  of  it. 
But  in  the  present  case  Flores  could  not  have  obtained  possession  of 
the  goods  on  any  terms  till  December,  1856,  and  then  only  b^  giving 
security  for  the  invoice  cost,  without  regard  to  the  depreciation  ia 
.value.  A  small  part  of  the  goods,  being  perishable,  was  sold  at  St. 
fielena,  and  the  residue  had  remained  there  as  a  security  for  the  pen- 
nltv  of  double  value  awarded  against  the  shipper.  The  decree  of  the 
Admiralty  Court  being  reversed  by  the  Judicial  Committee  of  the 
Privy  Council  in  1858,  all  that  is  stated  in  the  case,  on  behalf  of  the 
^underwriters,  to  show  that  the  loss  is  now  only  partial,  is,  that  "  It  is 
io  be  taken  as  admitted,  for  the  purpose  of  obtaining  the  judgment 
of  the  Courts"  '*  that  it  would  be  practicable  to  forward  that  part  of 
^he  cargo  which  remained  in  specie,  from  St  Helena  to  Loanaa,  at  a 
4so6i  less  than  its  value  when  delivered  there."  Can  it  be  expected 
4hat  Flores,  as  a  prudent  man,  after  the  lapse  of  yei^rs,  should,  in  the 
bare  prospect  of  realizing  by  the  sale  of  the  goods  at  Loanda  some* 
thing  beyond  the  amount  of  these  expenses,  send  orders  to  St.  Helena 
io  forward  the  goods  to  their  original  destination  7  Here  we  have 
aot  a  mere  loss  of  the  voyage,  or  a  suspension  or  retardation  of  the 
Adventure,  but  its  utter  ruin.  The  goods  (which  are  said  to  be  *'  de- 
teriorated"), although  they  might  once  have  been  advantageously  dis- 
j>08ed  of  on  the  coast  of  Africa,  might  now  fetch  there  only  a  few 
shillings  more  than  the  cost  of  their  transport  thither.  Besides,  we 
tnost  bear  in  mind  that,  according  to  the  plan  of  the  original  adven* 
ture,  Flores  had  chartered  the  ship  to  the  coast  of  Africa  and  hack^ 
*1791  *^^^  ^^  ^^  ^  dispose  of  the  outward  cargo,  the  subject  of  the 

-I  insurance,  for  African  produce,  to  be  loaded  in  her  for  the 
United  Kingdom.  Drawing  an  inference  of  fact  from  the  evidence 
i(a8  we  are  authorized  to  do),  we  think  that  a  prudent  man,  under  the 
^circumstances  in  which  Flores  found  himself  when  he  commenoed 
this  action,  would  not  have  taken  possession  of  the  goods  at  St.  Helena 
f  unless  to  sell  them  there  for  what  they  would  fetch,  as  if  there  were 
CO  means  of  forwarding  them  to  Loanda ;  and  that  he  had  a  right  to 
^ue  the  underwriters  for  a  total  loas,  they  having  the  benefit  of  sal- 
vage. In  the  actual  result,  a  total  loss  has  substantially  aooraed  to 
the  assured  from  the  direct  oonseqnenoe  of  a  peril  insured  against; 
and,  unless  we  are  to  hold  that  he  is  entitled  to  recover  as  for  a  total 
Jose,  this  policy  of  insurance  would  not  operate  as  a  contract  of  in- 
demnity. 

Such  being^  our  view  of  thiscase,  the  questions  propounded  to  w 
by  Mr.  BoviU^  on  the  supposition  that  we  might  pronounce  for  a  par- 
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tial  loss,  do  not  arise,  and  the  arbitrator  wbo  is  to  adjnst  ike  total  lorn 
requires  no  special  directions  from  us. 

Judgment  for  the  pkintiAi. 

The  usual  clause  in  policies  of  in-  not  in  fact  unlawful,  the  insured  was 

nmDce  against  ^'  takings  st  Sea,  ar-  not  bound  by  it,  as  a  judgment  of  his 

rests,  restrainta,  snd  detainments  of  all  own  eoustiy,  and  the  whole  doctrine, 

kings,  princes,   and  people  of  what  even  as  to  public  or  legislative  acta, 

sation,  condition,  or  quality  soever,''  dissented  from.    See  also-S  Kent  Com. 

lias  been  held  in  the  United  States  to  292. 

apply  in  certain  cases  to  acta  of  the        On  the  other  hand,  under  the  ez- 

bome  government,  as  for  instance,  an  ception  to  this  clsuse  often  inserted  in 

embargo :  Odlin  v.  Ins.  Go.  of  Penna.,  policies  in  this  country,  that  the  in- 

2  Wash.  C.  G.  312 ;  McBride  v.  Marine  surers  shall  not  be  answerable  "  for  any 

Ids.  Co.,  5  Johns.  299;   Walden  v.  ehai^  damage,  or  loss,  which  may 

Pbonix  Ins.  Co.,  Id.  810 ;  Ogden  v.  arise  in  consequence  of  seisure  or  de- 

N.  T.  Fire  las.  Co.,  It)  Johns.  177 ;  tention  for  or  on  account  of  illicit  or 

12  Id.  25 ;  Loveni  v.  8.  Gar.  Los.  Co.,  1  prohibited  txade,  or  in  articles  eontra- 

N.  k  JUL.  865 ;  though  in  Dekne  v.  Bod-  band  of  war/'  it  has  been  held  that  it 

ford  Ins.  Co.,  10  Mass.  847,  the  court  is  not  necessary,  in  order  to  briog  a 

seems  to  have  inclined  the  other  way.  ease  within  this  exception,  that  diero 

But  thk  is,  of  course,  only  where  the  ahoold  have  been  a  legal  or  justiiabli 

Tojage  was  originally  kwfhl,  or  the  cause  of  condemnation,  bat  it  is  safi- 

eaose  of  seisure  or  restraint  is  not  the  cieni  that  there  wssa  legal  or  justifiable 

wilful  breach  of  any  valid  few  or  ordi-  ground  of  seisure  or  detention,  and 

nance.     And  as  the  duty  of  obedience  auch  a  seisure    or   detention,  made 

bj  a  citixen  to  the  Isws  of  his  own  in  good  faith,  on  reasonable  ground  of 

country  is  more  extensive  than  the  suspicion  or  probable  cause,  would  pra- 

daty  of  respect  to  the  laws  of  any  dudo  the  insured's   remedy  on  Ae 

foreign  country,  for  instance  in  respect  policy :  Hradstreet  v.  Neptune  Ins.  Co., 

to  illicit  or  prohibited  trade,  so  must  8  Sumn.  600 ;  Magoun  v.  New  Bng- 

there  be  a  corresponding  difference  in  land  Ins.  Co.,  1  Story  159 ;  Canragtou 

the  construction  of  the  clause  in  ques-  v,  Merchaata'  Ins.  Co.,  8  Peters  495*: 

tion.  though  a  mere  pretext  of  such  trade 

As  respecta  a  foreign  insurer,  there  where  none  really  existed,  would  not 

STB  eases  in  Kngknd  which  hold  that  be  enough :  Garrington  v.  Merchaata' 

the  insured,  being,  so  to  speak,  a  party  Ins.  Co.,  ut  tupra  ;  Smith  v.  Del.  Ins. 

to  the  seta  of  his  own  government,  is  Co.,  8  S  &  E.  82 ;  Francis  v.  Ocean  Ins. 

bound  by  them,  and  therefore  by  a  Co.,  1  Cow.  404 ;  2  Wend.  64. 
domestio  embargo,  though  the  point  is        As  to  the  effect  of  the  general  words 

not  perhaps  settled.   See  2  Amould  Ins.  in  the  policies  '<  and  of  all  other  perilsp 

783.     But  in  a  esse  in  New  Tork,  losses,  or  misfortunes,  &o.,"  which  are 

Tranin  v.  Ocean  Ins.  Co.,  6  Cow.  404,  usually  held  only  to  apply  to  esses 

2  Wend.  64,  where  a  British  vessel  in*  eftudem  generis  with  those  expressly 

tared  in  New  Tork,  was  seised  off  enttmerated,see2Arnould842;lPhill. 

Antigoa  by  a  British  cruiser,  on  the  687 ;  1  Pars.  Maritime  Law  252 ;  and 

pretence  of  being  engaged  in  illicit  the  recent  case  of  Monongahela  Ins. 

trade,  and  condemned  in  a  British  Go.  v.  Chester,  48  Penn.  B.  (7  Wright) 

eofenial  court,  it  was  held  that  if  the  491. 
saatenoe  wu  erroneous  and  the  trade       The  question  as  to  the  extent  of  the 


179  LOZANO  V,  JANSON.    T.  T.  1869. 

destruction  or  deprivation  of  use  of  the  of  opinion,  will  be  found  ably  discussed 

thing  insured  whioh  will  justify  or  dis-  in  the  notes  to  Wood  t;.  Lincoln,  2 

pense  with  an    abandonment,  about  Am.  Lead.  Cases  488 ;  and  Morean  v. 

whioh  there  has  been  much  difference  U.  S.  Ins.  Co.^  Id.  510. 


END  OF  TBINITT  TEBM. 


*180]  *MEMORANDA. 

In  Trinity  Term,  J.  Hinde  Palmer,  Esq.,  of  Lincoln's  Inn ;  Archi- 
bald John  Stephens,  Esq.,  of  Gray's  Inn;  and  William  David  Lewis, 
Esq.,  of  Lincoln's  Inn,  were  appointed  Queen's  counsel. 

In  the  same  Term, 

The  Bight  Hon.  Frederick  Lord  Chelmsford  resigned  the  Great 
Seal,  which  Her  Majesty  was  graciously  pleased  to  deliver  to  the 
Bight  Hon.  Lord  John  Campbell,  Lord  Chief  Justice  of  England. 

Sir  Alexander  James  Edmund  Cockburn,  Bart.,  Lord  Chief  Jus- 
tice of  the  Court  of  Common  Pleas,  was  appointed  Lord  Chief  Justice 
of  England,  on  the  resignation  of  Lord  Campbell. 

Sir  William  Erie,  Knight,  one  of  the  Judges  of  this  Court,  was 
appointed  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  on  the 
resignation  of  Sir  A.  J.  E.  Cockburn,  Bart. 

Sir  Fitzroy  Kelly,  Knight,  and  Sir  Hugh  M'Calmont  Cairns,  Knight, 
resigned  the  offices  of  Attorney  and  Solicitor  General  respectively ;  Sir 
Bichard  Bethell,  Knight,  was  appointed  Her  Majesty's  Attorney -Gen- 
eral, and  Sir  Henry  Singer  Keating,  Knight,  Her  Majesty's  Solicitor- 
General. 

In  the  ensuing  Vacation,  Colin  Blackburn,  Esq.,  of  the  Inner  Temple, 
was  appointed  one  of  the  Judges  of  this  Court,  on  the  resignation  of 
Sir  William  Erie,  Knight,  and  was  on  that  occasion  called  to  the 
degree  of  the  coif,  and  gave  rings  with  the  motto  "  Promere  jura." 
He  afterwards  received  the  honour  of  knighthood. 


CASES 
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TWBNTT-S£COND  YEAR  OF  THE  REIGN  OF  VICTORIA.    1859. 


The  Judges  of  the  Court  of  Queen's  Bench  who  sat  in  banc  in  this 

Vacation  were, — 
WiGHTMAN,  J.,  Hill,  J. 


IN  THE  EXCHEQUER  CHAMBER.(a) 

(Error  from  the  Queen's  Bench.) 

The  QUEEN,  on  the  Prosecution  of  the  Guardians  of  the  Poor  of 
the  Parish  of  BIRMINGHAM,  v.  BACCHUS  and  Another,  two 
of  the  Justices  of  the  Peace  for  the  County  of  WARWICK. 
June  17. 

Under  stat.  18  A  19  Viet  e.  105,  8. 14,  if  lanaties  whon  BfltUemeot  cannot  be  asoerUined  ara 
MDt  to  an  asylam  from  a  borough  having  a  separate  Conrt  of  Quarter  Seasions,  the  borough 
is  liable  to  the  ezpenaes  if  it  does  not  contribute  to  the  county  rate  under  atat  5  A  6  W.  4, 
c  H,  a.  117,  and  is  not  liable  if  it  doea  so  contribute. 

By  the  Court  of  Exchequer  Chamber,  aflSrming  the  judgment  of  the  Conrt  of  Queen's  Bench. 

This  was  an  appeal  against  the  decision  of  the  Court  of  Queen's 
Bench  in  Guardians  of  Birmingham  v,  Beaumont,  8  E.  &  B.  870 
(E.  0.  L.  R.  vol.  92),  giving  judgment  for  the  defendant  upon  a 
•special  case  stated  by  consent  for  the  opinion  of  the  Court.       r*iQo 

Mellor  was  heard  for  the  plaintiffs  in  error,  and  Macaulay  ^ 
for  the  defendants  in  error. 

The  special  case  is  set  out  in  the  report  of  the  proceedings  in  the 
Court  beIow.(6)  It  is  not  thought  necessary  to  report  the  argument 
in  error,  which  was  substantially  the  same  as  in  the  Court  below. 

CocKBURN,  C.  J. — We  are  all  of  opinion  that  the  judgment  of  the 
Court  below  should  be  affirmed.  It  is  p9ssible  that  the  Legislature 
intended,  by  sect.  14  of  stat.  18  k  19  Vict.  c.  105,  to  do  more  than, 

(a)  Before  Goekbam,  C.  J.,  WUliama,  WUlei,  Bylet,  Js.,  Martin,  Bramwell,  Wataon,  and 
Chaanell,  Be. 
(h)  anardlana  of  Birmingham  v.  Beaumon^  8  B.  A  B.  870  (E.  C.  L.  R.  toL  93). 
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giving  the  section  its  natural  construction,  we  can  say  has  been  dona 
But  it  is  plain  that  the  Legislature  has  enacted  that  those  boroaghs 
only  which  are  not  liable  to  the  payment  of  a  proportion  of  the  sums 
expended  out  of  the  county  rates  are  chargeable  with  the  maintenance 
of  lunatic  paupers  without  a  ^ettlemei:^  found  in  the  borough  and 
sent  to  the  asylum.  Birmingham  is  not  such  a  borough,  and  there- 
fore is  not  so  chargeable.  The  real  intention  of  the  Legislature  may 
be  doubtful;  but  the  language  of  the  section,  &irly  and  reasonably 
construed,  admits  of  no  doubt. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  Stat.  18  &  19 
Vict.  c.  105,  s.  14,  refers  to  only  a  particular  class  of  boroughs,  namely, 
those  not  liable  under  sect.  117  of  stat.  6  &  6  W.  4,  c.  76  (which  is  ex- 
*1831  P^^^^y  referred  to)  to  the  payment  of  a  proportion  of  the  ^sums 
-I  expended  out  of  the  county  rates.  That  class  of  boroughs 
alone  is  to  be  chargeable  with  the  maintenance  of  lunatic  paupers 
without  a  settlement,  found  in  the  borough,  and  sent  to  the  county 
asylum.  Birmingham  is  not  a  borough  of  that  class:  and  therefore 
the  judgment  of  the  Court  below  was  clearly  right. 

Martin,  B. — I  am  of  the  same  opinion.  The  language  of  stat.  18 
k  19  Vict.  c.  105,  s.  14,  is  perfectly  clear:  and  we  are  not  at  liberty, 
on  the  ground  of  some  supposed  injustice  in  the  working  of  the  Act, 
to  assume  that  the  intention  of  the  Legislature  was  different  from  that 
which  is  set  forth  by  the  language  of  the  Act  itself. 

WiLLES,  J.,  and  Brahwell,  B.,  concurred. 

Watson,  B. — I  am  of  the  same  opinion.  Sect.  14  of  stat.  18  &  19 
Vict.  c.  105,  refers  to  sect.  117  of  stat.  5  4  6  W.  4,  c.  76,  in  describing 
the  class  of  boroughs  which  is  to  be  liable  for  the  maintenance  of 
lunatic  paupers  without  a  settlement,  found  in  the  borough.  I  have 
no  reason  for  supposing  that  the  Legislature  did  not  intend  to  make 
that  class,  and  that  class  only,  of  boroughs  so  liable :  and  we  hare  no 
right  to  assume  otherwise,  in  the  face  of  so  explicit  an  enactment. 

Byles,  J. — Whatever  the  intention  of  the  Legislature  may  hare 
been,  we  are  bound,  I  think,  by  the  language  of  the  Act.  The  Court 
below  has  decided  in  accordance  with  the  literal  construction :  and  I 
see  no  reason  for  departing  from  it. 

*1841       ^Channsll,  B. — I  have  had  some  doubts,  during  the  arga- 
^  ment,  which  are  not  entirely  removed ;  but  the  language  of  the 
Act  is  very  distinct,  and  I  am  not  disposed  to  dissent  from  the  judg- 
ment of  the  rest  of  the  Court.  Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBEB. 

(Error  firom  the  Queen's  Bench.) 

BOKOMI  V.  BACKHOUBS.    Jme  18. 

[Bci>orted  S.  B.  &  £.  647  (E.  C.  L  B.  yol.  96).] 
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IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

The  Company  of  Proprietors  of  The  WATERLOO  BRIDGE  Com- 

pany  v.  WILLIAM  CULL.    June  18. 

[Reported  1  E.  4:  E.  245  (E.  C.  L.  R.  vol.  102).] 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

JACKSON  and  Another  v.  FORSTER.    June  18. 

[Reported  1  E.  ft  E.  470  (E.  C.  L.  R.  vol.  102).] 


♦IN  THE  EXCHEQUER  CHAMBER.         [nss 

(Error  from  the  Queen's  Bench.) 

The  QUEEN,  on  the  Prosecution  of  the  Poor  Law  Board,  v.  The  Gov- 
ernors and  Directors  of  the  Poor  of  the  Parish  of  ST.  JAMES, 
within  the  Liberty  of  WESTMINSTER.    Jum  20. 

[Reported  1  S.  &  E.  872  (E.  C.  L.  B.  voL  102).] 


The  QUEEN  v.  The  Inhabitants  of  SKIRCOAT.    July  2. 

An  ordtr  of  remoTal  wu  serred  on  13th  September,  1858,  and  nbtioe  of  appeal  aerred  on  2i 
October,  1858.  By  the  rulea  of  praotlee  at  the  Sesniona,  ton  olear  dayi*  notiee  of  trial  waa 
reqoired  to  bo  given  by  appellanta.  No  notiee  of  trial,  nor  gronnda  of  appeal,  wore  nnred 
tefon  the  next  Qnartar  Soaaione,  whiob  woio  hold  on  18th  Oetober,  1868.  At  theao  Soaeioni 
BppeUaata  entorad  and  reapited  their  appeaL  On  18th  Deeember,  1858»  appellanta  aarred  « 
BoUeeof  trial  of  the  appeal  at  the  Quarter  Seeeione  held  on  4th  Jannary,  1859,  aocompanied 
vith  a  ttatemont  of  the  grounds  of  appeaL  The  appeal  waa  hoard  at  Uie  January  SoMion«, 
■ad  the  order  of  remoTil  waa  qnaehod. 

Held,  that  the  Souiona  had  jnriediotioa  to  a4)<^«>ni  tho  hearing  of  the  appeal  from  the  Octo- 
ber to  the  January  Sosaiona :  hut  that,  aa  the  appellanta  had  had  time  to  bring  on  tho  trial  of  thp 
appeal  at  the  Ootobor  Setaiona,  tho  better  ooorse  would  have  been  to  loftiio  an  adOonmmontii 

Ok  appeal  wainst  an  order,  made  by  two  justices  for  the  Weit 
Siding  of  the  (Smntj  of  York,  for  the  remoral  of  Sarah  Cookroft,  a 

Kaper,  from  the  township  of  Skircoat  to  the  township  of  Oyendei|p 
th  in  the  West  Riding,  the  order  was  quashed,  subject  to  the  opin- 
ion of  this  Court  upon  tiie  following  case : — 

The  order  of  remoral  was  served  upon  the  orerseers  of  Ovendeii 
en  IStli  September,  1868,  against  which  ^order  the  overseers  r«i  oa 
of  Orendea  served  the  overseers  of  Skircoat  with  notice  of  '- 
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in  reference  to  tbe  case  to  be  prepared  fbr  the  purpose  of  obtaining 
iiie  ofnnion  of  Her  Majeaty's  Goiirfe  of  Queen's  Bench,  as  to  the  ex- 
emption by  law  of  certain  land  and  buildings  within  or  appertaining 
to  the  Unirersity,  GoUeges,  and  Hails,  from  being  rated  to  the  reli« 
of  the  poor.    Seconded  by  Mr.  Bosaora." 

The  motion  was  negatived,  and  the  araeadment  was  carried  by  a 
aiajority  of  fifteen  to  nine. 

The  following  is  a  copy  of  the  rule  for  a  concilium,  upon  which 
the  case  was  set  down  for  argument. 

"  Tuesday,  26th  Noyember,  in  the  20th  year  of  the  reign  of  Queen 
Yictoria. 

'*  In  the  Queen's  Beneb.         )      "  At  the  instance  of  the  defendant, 

*'  Oxford.  it  is  ordered  that  there  be  a  concilium 

"  Th«  Q^n*  ^^  the  prwecutioa  of   j^  ^y^y^  prosecution ;  and  that  this  case 

the  Guardiane  of  the  Poor  with-  ' «  .   s  -^  ai.     n     —  r 

in  the  city  of  Oxford,  fli7«tn»<  The  oe  set  down  in  the  Crown  paper  for 
Yiee-Chaneelior  of  the 'University  argnmest  on  Saturday,  17th  Janoary, 
of  Oxford.  J  in  the  next  Term. 

"*  Upon  the  motion  of  Mr.  Welsby.  "  By  the  Court.'' 


«« Q^n      *Tfae  special  case  came  on  fbr  argnment  before  the  Conrt  of 

^^^•1  Qtteen's  Bench,  on  27th  May,  1867 ;  and  the  Court  held  that 

Bome  of  the  disputed  buildings  were,  and  some  were  not,  rateablej(a) 

The  following  is  a  copy  of  the  rule  of  the  Court  of  Queen's  Bench, 

eoDtaining  the  judgment  of  the  Court  upon  such  ailment. 

**  Tuesday,  12th  June,  in  the  20th  year  of  the  reign  of  Queen  Vic- 
toria. 

'^Upon  hearing  counsel  on  both 
sides,  asnd  nrntiire  deliberation  tbare- 
upon  had,  it  is  considered  and  ad* 


"  In  tiie  Qoeeh's  Bendw 

"  Oxford. 

*'  The  Queen,  on  the  prosecution  of 


Pi 
the  Guardians  of  the  Poor  with-  >  .•  , ,      i«,    .   .,      fj   .     .         «  ^_ 

hi  the  city  of  Oxford,  agmiud  The  j  J^ged.  That  the  University  of  Ox- 
Vice^haMolior  of  the  (Jnivenity  ford  IS  not  liable  to  be  rated  to  the 
of  Oxford.  j  relief  of  the  poor  within  the  city  of 

Oxford,  in  respect  of  the  Bodleian  Library  ;  the  Divinity  and  other 
schools;  the  Convocation  House ;  the  old  Convocation  House  and  Law 
School;  the  Sheldonian  Theatre  (except  the  large  room  or  cellar 
vnder  the  same) ;  the  imper  part  of  the  Ashmolean  Museum  used  as 
a  museum;  the  Clarendon  Buildings;  the  Botanic  Garden  itself;  the 
Taylor  Institotion,  and  the  University  Galleries. 

^  But  that  the  said  Univermty  is  rateable  in  respect  of  the  said 
cellar.  And  that  the  house  of  residence  for  the  Professor,  within  the 
boundary  of  the  said  Botanic  Garden;  the  lodge  at  the  entrance 
tfaereoC  in  which  the  porter  lives;  the  head  gardener's  house  outside 
the  said  garden  on  the  south  side  thereof,  and  the  small  plot  of  ground 
approprwted  to  his  use^  are  property  rateable  to  the  relief  of  the 
poor  within  the  said  <aty.  Aim  tnai  the  Colleges  are  so  rateable  in 
lespeet  of  the  College  ohapeU  and  the  College  libraries^  all 


^991  ^  ^^®  ^caa»  agreed  upon  between  the  partke  in  this  |Mroeeett< 
^  tion* 
"  Mr.  PaMo^,  for  the  prosecutors. 
«"  Mr.  SoUekor-OenenU,  for  the  defoadaa*. 

'•  By  the  Court* 
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Id  frfiedienoe  to  ibis  role,  the  baihUngB  declared  rftteable  bare  ef«C 
BDoe  been  rated,  asd  tbe  defendants  bave  received  tbe  proceede  of 
sock  rating.  Mr.  Morreira  bill  of  costs,  in  relation  to  the  said  speoUil 
ctse,  has  been  delivered  to  and  paid  by  tbe  University.  On  KMi 
November,  1857|  tbe  plaintiffs  received  from  Mr.  Jacob,  the  clerk  ef 
the  Board  of  Guardians  of  tbe  Poor  within  the  city  of  Oxford;  a 
letter  applying  for  their  bill  of  costs  in  the  matter  of  the  said  speciii 
ease;  and,  on  2d  December,  1857,  such  bill  of  costs  was  delivered^ 
icoompanied  by  a  letter  to  the  clerk  of  the  Board.  This  letter,  en-  j 
closing  a  bill,  was  read  to  the  Board,  and  the  bill  was  referred  to  the 
farther  consideration  of  the  Board.    Such  bill  was  duly  taxed  by  th# 

£  roper  officer,  and,  when  taxed,  amounted  to  2092. 17#.  The  plaintiffii^ 
eing  unable  to  obtain  payment  of  their  bill,  sent  several  letters  t# 
fte  said  clerk,  reqnesting  payment.  Their  last  formal  letter  was  rea4 
St  a  meeting  of  the  Board  beld  on  8d  February,  1859.  Whereupon 
Ae  rector  of  Sxeter  CJollege,  one  of  tbe  Guardians,  moved,  "  That  sg 
this  claim  (meaning  the  plaintiffs'  claim  for  their  said  bill)  has  net 
regard  to  the  incorporation  of  the  Guardians  of  the  Poor  within  tfa# 
city  <^  Oxford,  the  Board  do  not  entertain  it,  but  proceed  to  other 
business.''  It  was  moved  by  way  of  amendment,  by  Mr.  Dee,  another 
goardian,  ^  That  Mr.  Mallam's  oill  for  his  costs  in  the  special  case  b» 
paid :"  and  such  amendment  was  carried  by  a  majority  of  fourteen  to 
lea. 

*The  Guardians  of  the  Poor  of  tbe  several  parishes  in  the  r^MQ 
city  of  Oxford,  as  such,  have  not,  and  from  tne  time  (^  tbe  ^  ^ 
passing  of  the  said  A«i  of  1854  have  not  had,  any  funds  under  tbeir 
aootrol. 

The  pleadings,  tbe  order  of  Nisi  Prius,  certain  portions  of  the  ce^ 
mponoenoe  above  referred  to,  which  were  set  out  in  the  appendu»' 
ami  the  other  matters  stated  in  the  appendix,(a)  were  to  be  read  m 
part  of  tbe  case. 

The  question  for  tbe  opinion  of  tbe  Court  was,  whether  tbe  plai«* 
ttlb  were  entitled  to  recover  against  the  defendants  the  amount  ef 
their  bill  of  coets  relating  to  tbe  said  special  case,  or  any  part  thereefr 

If  tbe  Court  should  be  of  opinion  in  the  affirmative,  then  the  ver- 
dict for  the  plaintifEs  was  to  stand  for  sueb  sum  as  the  Court  shoilli 
direct.  If  m  tbe  negative,  then  the  verdict  was  to  be  set  aside,  an# 
ia  lieu  thereof  a  nonsuit  or  verdict  for  the  defendants  was  to  be  ea- 
iHeci. 

Mimtfrnan,  for  the  plaintiffii.(&) — ^The  plaintiffii  are  entitled  to  to* 
cover  against  the  defendants  tbe  full  amount  of  the  plaintifb'  bill  of  coata 
leUting  to  the  special  case.  In  the  first  place,  the  plaintifi  are  so  ett- 
iMled,  because  the  defendants  are  the  successors  of  the  old  oorporatiott 
cf  ""The  Guardians  of  the  Poor  within  the  city  of  Oxford,'^ oreatei 

Z'  sUt  1 1  G.  S,  c.  14,  a.  1 .  The  retainer  of  the  plaintiff,  Mr.  Thomaa 
illam,  on  84th  November,  1868,  under  the  corporate  seal  of  tfai% 
the  tfien  exiating  body  *of  Guardians,  as  '*  Solicitor  for  this  r^oM 
loard  in  the  matter  of  the  College  rating,  and  solidting  the  '* 

'  <•)  VmmIt,  MttrMH awip  lk«  viliiitt-kook  of  ««Th«  OvwAkM  of  lh«  Poor  wWm  tbo«Hr 
«i  OsfenU*  froa  Sd  jrobmacjr,  UM,  to  Ufh  Ji§^  1859,  rataUBC^  ^  pUinUf a^MTflMf  sa# 
driat:  BOM  of  wbioh,  howoror,  it  if  inMorisl  to  sot  ont. 
(H-Hlwaij,  lMHr4tk    B«*iv1^.oi«  OMpW^  0.  J.,  Wi^aan,  saa  M«^ /t» 
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bill  for  that  purpose  through  Parliament/'  is  binding  upon  the  de- 
fendants, the  present  Board. '  [Lord  Cahpbbll,  C.  J. — That  retainer 
ieems  limited  to  passing  the  bill  through  Parliament.]     It  extends 
filso  to  the  matter  of  the  College  rating.    Moreover,  the  defendants, 
by  passing  Mr.  Carr's  amendment  to  Mr.  Neate's  motion,  on  20th 
November,  1856,  ratified  and  adopted  the  retainer.     But,  further,  sect. 
^I  of  the  Act  itself,  17  &  18  Vict.  c.  ccxix.,  which  the  plaintiffs  were 
riBtained  to  assist  in  passing  through  Parliament,  clearly  provides  that 
the  defendants  shall  be  liable  to  their  solicitors,  the  plaintiffs,  for  the 
^osts  attending  the  special  case  which  it  was  determined  should  be 
atated.    That  section  enacts  as  follows:  "And  whereas  the  said  Uni- 
versity, and  the  said  Colleges  and  Halls  thereof,  claim  that  certain 
land  and  buildings  within  or  appertaining  to  the  same  are  exempted 
^y  law  from  being  rated  to  the  relief  of  the  poor,  and  the  Vice-Chan- 
^Uor  of  the  said  University  of  the  one  part,  and  the  Guardians  of 
the  Poor  of  the  several  parishes  of  the  other  part,  have  agreed  that  a 
ease  shall  be  stated  (to  be  prepared  by  their  respective  solicitors,  and 
settled,  if  there  should  be  any  difficulty  or  disagreement,  by  some 
barrister  at  law  to  be  chosen  by  them  for  that  purpose)  for  the  pur- 
pose of  obtaining  the  opinion  of  Her  Majesty's  Court  of  Queen^s 
B^nch  whether  by  law  the  same,  or  any  and  which  of  them,  are  or 
0Ught  to  be  exempt  from  being  rated  to  the  relief  of  the  poor :   Be  it 
enacted  that  upon  such  case  being  stated  as  aforesaid  it  shall  be  law- 
ful for  the  said  Court  td  receive  and  determine  such  case,  although  no 
Appeal  against  any  rate  shall  then  be  pending,  and  the  decision  of- 
^021  ^^^^  Court  thereupon  shall  be  *final  and  binding  upon  the 
-'   parties  aforesaid,  and  the  costs  attending  the  same  shall  be. 
borne  by  the  respective  parties,  and  those  incurr«i  by  the  University 
QoUeges  and  Halls  shall  be  paid  by  them,  and  those  incurred  by  the 
flUiid  Guardians  shall,  when  duly  taxed,  be  paid  out  of  the  funds  under-, 
their  control."    The  recital  in  this  section,  that  the  agreement  to  stato 
th^  case'  had  been  come  to  between  the  Vice-Ohancellor  and  "The 
(Jflardians  of  the  Poor  of  the  several  parishes"  in  Oxford  is  inaccu- 
tkte;  the  parties  to  that  agreement  were  the  Vice-Chancellor  and; 
'^The  Guardians  of  the  Poor  within  the  city  of  Oxford,"  the  body 
jhcorporated  by  stat.  11  G.  S,  c.  14,  s.  1 ;  which  consisted,  not  merely 
<K  guardians  elected  by  the  different  parishes,  but  also  of  certain  ex> 
officio  guardians,  namely  "  The  Mayor,  Recorder,  Aldermen,  Assist- 
ants, Town  Clerk,  and  Solicitor"  of  the  city  of  Oxford.     And  this  is. 
the  body  to  which  the  defendants  have  succeeded.    The  section,  it  is 
true,  provides  that  the  decision  of  the  Court  of  Queen's  Bench  upoa 
the  special  case  "shall  be  final  and  binding  upon  the  parties  aforesaid, 
and  the  costs  attending  the  same  shall  be  borne  by  the  respective. 
]^rties:"  and  it  will  probably  be  contended,  in  consequence,  on  the- 
either  side,  that  the  intention  of  the  Legislature  must  have  been  that 
tjbe  costs  should  be  defrayed  by  the  Guardians  of  the  several  parishes 
cmly^  and  not  by  the  general  corporate  body.      But  the  intention 
Sridehtly  was  that  the  costs  should  be  borne  by  the  real  parties  to  the 
agreement ;  and  the  case  expressly  finds  that  the  whole  corporate 
1VMy,'n<>t  the  guardians  of  the  parishes  merely,  were  parties  to.it. 
Ttfi^  i^  evident  also  frem  the  names  of  the  parties  to  the  special  case, 
contained  both  in  the  mle  for  a  conciliuni  aud  in  the  judgment  of' 
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the  Goart  upon  "^it.  Moreover,  the  enactmenti  at  the  end  of  vmm 
sect  81,  that  the  costs  "  incurred  by  the  said  Guardians  shall"  ^ 
'•be  paid  out  of  the  funds  under  their  control,"  shows  conclusively 
that  the  whole  Board  of  Ouardians  must  be  referred  to :  inasmuch  as 
the  case  finds  that  the  Guardians  of  the  parishes  in  Oxford,  as  such; 
"have  not,  and  from  the  time  of  the  passing  of  the"  "Act  of  1854 
have  not  had,  any  funds  under  their  control."  It  is  impossible  that 
the  Legislature  could  have  intended  to  direct  payment  to  be  mad6 
out  of  funds  which  did  not  exist.  •    : 

Montague  Smith,  contr^. — The  plaintiffs  are  not  entitled  to  be  paid 
out  of  the  general  funds  administered  by  the  defendants.  The  obvious 
intention  of  the  statute  was  to  treat  the  University  on  the  one  side, 
and  the  parishes  on  the  other,  as  the  two  litigant  parties,  who  were  to 
pay  their  respective  costs  attending  on  the  statement  of  the  special 
case.  As  to  the  retainer  of  the  plaintifi&  in  November^  1858,  by  thu 
old  corporate  body  of  guardians,  it  was  founded  on  the  resolution  of 
the  same  date  which  appears  in  the  minute-book,  and  which  clearly 
confined  the  retainer  to  the  passing  of  the  bill  through  Parliament. 
The  plaintifis  cannot,  however,  rely  upon  that  retainer ;  whatever  may 
have  been  its  extent,  it  is  not  bimiing  on  the  defendants.  The  plain- 
tiff' claim  must  stand  or  fall  by  the  words  of  sect.  81  of  the  Act  of 
1854.  Now,  that  section  makes  the  ''  Guardians  of  the  Poor  of  tho 
several  parishes"  in  Oxford  the  body  liable  to  pav  the  costs  of  the 
special  case ;  and  it  is  not  to  be  supposed  that  the  whole  body  of 
Guardians  of  the  Poor  for  Oxford  is  referred  to  by  such  a  description. 
Sect.  2  of  the  Act  constitutes  the  new  Board  of  Guardians  for  the  city 
and  University  a  composite  body,  consisting  of  several  sets  of  guard- 
ians, *one  of  them  being  "eleven  guardians  for  the"  ''parishes,"  r#oo4 
"  one  to  be  elected  for  each  parish."  Diflferent  clauses  follow,  ^ 
relating  to  these  several  sets ;  one,  sect.  6,  relating  exclusivelv  to  tho 
guardians  for  the  parishes.  The  same  distinction  is  observed  through- 
out the  Act.  By  sect.  29,  "  The  Vice-Chancellor"  "  of  the  one  part" 
"and  the  guardians  of  the  poor,  elected  or  to  be  elected  for  the  city 
and  the  several  parishes  aforesaid,  of  the  other  part,"  are  to  procure 
the  appointment  of  a  valuer  to  value  the  rateable  property  in  the 
several  parishes  and  in  the  University ;  and  the  Yice-Chancellor  is  to 
appoint  one  person,  and  the  said  guardians  another,  "  to  be  paid  bv 
them  respectively,  to  represent  respectively,  the"  "  University,  Col- 
leges, anu  Halls,  and  the  said  several  parishes,  before  the  said  valuer.** 
Whenever  the  whole  composite  body  of  guardians  is  referred  to  in 
the  Act,  it  is  styled  "The  Board  of.  Guardians,"  simply.  [Lord 
Campbell,  C.  J. — After  the  Act  of  1864  came  into  force,  there  was 
but  one  body  of  guardians  in  existence ;  the  body,  namely,  made  up 
of  the  different  sets  of  guardians  enumerated  in  sect.  2.]  Should  the 
Court  be  of  opinion  that  the  plaintiff'  services  were  bestowed  for  tho 
vhole  bodv ;  still,  a  retainer  under  the  corporate  seal  of  the  defend- 
ants would  be  necessary  to  entitle  the  plaintifts  to  the  judgment  of 
the  Court :  Arnold  v.  The  Mayor  of  Poole,  4  M.  &  G.  860  (E.  C.  L. 
R.  vol.  43).  Not  being  able  to  show  any  such  retainer,  the  plaintiflb 
do  not  make  out  their  case ;  notwithstanding  the  passing  of  Mr.  Carres 
tmendment  to  Mr.  Neate's  motion  in  November,  1866. 

Honyman,  in  reply. — It  is  not  denied,  upon  the  other  side,  that  thti 
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^fiOol  ^f^^^A*^^  hsLve  known  of,  and  have  had  *tbe  benefit  of,  the 
-*  plaintifib'  serviees  for  which  compensation  is  now  sought.  As 
io  the  objection  that  the  plaintiffs  do  not  show  a  retainer  under  the 
defendants'  seal ;  the  adoption  by  the  defendants  of  the  amendment 
to  Mr.  Neate^s  motion,  in  November,  1856,  was  a  recognition  of  the 
detainer  of  the  plaintiff  by  the  old  Board  of  Guardians,  the  defend- 
ants' predecessors ;  which  was  under  seal.  It  was  unnecessary  to  affix 
the  corporate  seal  toties  quoties.  Then,  as  to  the  construction  to  be 
put  upon  Stat.  17  &  18  Vict.  c.  ccxix.  s.  81,  no  answer  has  been  given 
to  the  objections  urged  on  behalf  of  the  plaintiffs.  It  may  further  be 
observed,  however,  that  that  section  makes  the  special  case,  which  was 
to  be  stated,  a  statutory  substitute  for  an  appeal  by  the  Uuiversitv 
against  a  rate;  which  rate  could  have  been  made  only  by  the  defend- 
ants. The  parties  to  such  an  appeal  would  have  been  the  University 
on  the  one  side  and  the  present  defendants  on  the  other.  It  is,  there- 
fore, only  reasonable  to  suppose  that  the  Legislature  intended  the  case 
to  be  stated  by  and  between  the  same  parties.  Sect.  29  relates  only 
to  particular  acts  to  be  done,  necessarily,  bv  such  of  the  members  of 
.the  defendants,  corporation  as  represent  the  city  and  the  parishesi 
^ith  reference  to  the  valuation  of  rateable  property  therein;  and 
lias  no  bearing  whatever  on  the  meaning  of  sect.  81. 

Ckir,  adt\  vuU, 
Hill,  J.,  now  read  the  judgment  of  the  Court.(a) — On  a  full  con- 
sideration of  the  facts  stated  in  the  case,  and  of  the  Act,  17  and  18 
*2061  ^^^^'  ^*  cc^i^v  we  are  inclined  *to  think  that  the  action  is 
^  maintainable.  Irrespective  of  the  Aet,  there  is  abundant  evi- 
dence to  support  it  All  the  business  for  which  the  action  is  brought 
was  done  for  the  new  corporation  with  their  knowledge  and  with  their 
sanction.  The  new  corporation  had  authority  to  employ  the  plaintifl^ 
to  do  this  business;  the  dispute  being  between  the  united  body  of  the 
corporation  and  certain  boaies  who  disputed  a  liability  which  the  cor- 
poration wished  to  throw  upon  them,  respecting  the  payment  of  rates 
for  the  relief  of  the  poor  in  Oxford ;  in  the  same  manner  as  if  these 
bodies,  being  assessea,  had  appealed  against  the  rate,  and  a  case  had 
been  to  be  prepared  under  the  authority  of  the  Sessions,  for  the  opin- 
ion of  the  Court  of  Queen's  Bench.  We  think,  therefore,  that  it  is 
incumbent  on  the  defendants  to  show  that  the  Act  of  Parliament  ex- 
empts them  from  the  liability  which  they  would  otherwise  have  in- 
curred. But  the  31st  section,  which  is  chiefly  relied  upon  for  this 
purpose,  does  not  seem  to  us  to  have  any  such  operation.  It  begina 
\>y  stating  an  agreement  between  the  old  corporation  and  the  Vice- 
chancellor  before  the  Act  passed,  and  which  was  to  be  carried  into 
f  effjct  when  the  old  corporation  had  ceased  to  exist,  and  the  new  oor- 
|)oration  was  to  come  into  existence.  But  when  anything  is  mentioned 
to  be  done  after  this  change,  the  parties  are  the  Vice-Chancel  lor  oa 
the  one  part,  and  the  new  corporation  on  the  other.  If  there  had 
afterwards  been  an  appeal,  these  must  have  been  the  parties :  but  the 
ticgislatttre  enacts,  '*  That  upon  a  case  bein^;  stated"  "  it  shall  be  law- 
ful for  the  said  Court  to  receive  and  determine  such  case,  although  no 


(*}  Thit  jadgoMal  vm  pMpMti  by  Lord  Cuiplwll,  C.  J^  who  had,  tlM«  Mm 
hten  AppoinCMl  Lord  Ohanoettoc.    Krto,  J.^  bod  bom  oppointod  Obiof  Joitioo  of  (ho  Coarl  oC 

IPonmoa  PUai. 


2  ELLIS  4  XLLiS.    ^  B. 


appeal  iq^nst  an  j  imte  shall  tken  be  pe^diag,  and  the  deciaioa  of  such 
Court  thereupon  shall  be  final  and  binding  upon  the  parties  aforesaid^* 
*This  must  meaoi  upM  the  University,  kc.,  and  "the  Ouard-  r«QA» 
ians  of  the  Poor  within  the  city  of  Oxford ;"  for  the  corpora-  ^ 
tion  under  the  old  statute  of  1771  had  been  extinguished;  and  it  could 
neither  be  bound  nor  make  any  payments ;  all  its  property  and  powers 
being  transferred  to  the  new  corporation.  When  the  clause  goes  on 
to  say  thai  "the  eosts  attending  the  same  shall  be  borne  by  the  re* 
ipective  parties,  and  those  incurred  by  the  University,"  ke^  "shall 
be  paid  by  them,  and  those  incurred  by  the  said  Guardians  shall* 
vben  duly  taxed,  be  paid  out  of  the  funds  under  their  control/'  we 
think  the  guardians  nere  referred  to  must  necessarily  mean  "The 
Ouardians  of  the  Poor  within  the  city  of  Oxford,"  the  only  guard- 
ians who  had  funds  nnder  their  control ;  the  only  guardians  in  exist- 
ence, who  could  have  any  obligation  imposed  upon  them.  The  Uni* 
versity,  in  addition  to  paying  their  own  share  of  the  expense  of  the 
pase  as  appellants,  will  certainly  be  called  upon  to  contribute  to  the 
fund  from  which  the  other  share  will  be  paid :  but  this  will  only  be 
a  contribution  by  them  as  ratepayers,  along  with  all  the  other  rate^ 
payers  within  the  city  of  Oxford.  There  does  not  seem  to  be  any 
peculiar  hardship  in  this  result  ;*  and  it  must  be  considered  that  an 
amalgamation  took  place  upon  the  creation  of  the  new  corporation, 
and  "  Town  and  Gown"  were  united  for  the  management  and  relief 
of  all  the  poor  within  the  city  of  Oxford.  It  would  have  been  well 
if  the  expression  at  the  conclusion  of  sect.  81  had  been,  instead  of 
"the  saia  Guardians,*'  "the  Guardians  of  the  Poor  within  the  city 
of  Oxford ;"  but  there  were  to  be  no  other  guardians  after  the  new 
corporation  had  come  into  existence.  The  Legislature  surely  meani 
that  the  costs  should  be  paid,  and  should  be  paid  by  the  *guar^  r*208 
dians  who  had  incurrea  them.  But  the  costs  sought  to  be  '- 
recovered  had  been  incurred  by  the  defendants,  who,  as  a  body,  em* 
ployed  the  plaintiff  to  prepare  the  case,  as  their  solicitors,  and  to  do 
all  the  business  included  in  the  plaintiffs'  bill  of  costs.  There  d^ies 
not  seem  to  us  to  be  anything  inconsistent  with  this  construction  of 
sect  81  to  be  found  in  sect.  29,  respecting  the  valuation  of  property 
to  be  rated ;  as,  for  this  particular  purpose,  the  guardians  elected 
under  the  new  Act  for  the  city  and  several  parishes  are  created  a  body 
to  do  particular  acts  respecting  the  valuation,  which  they  are  capable 
of  doing,  and  which  could  not  be  done  by  the  whole  of  the  new  cor- 
poration. We  do  not  think  it  necessary  to  advert  at  length  to  the 
objection  made  on  behalf  of  the  University,  which,  if  well  founded^ 
would  be  fatal,  [even(a)]  if  all  the  business  had  been  done  under  an 
insealed  written  retainer,  although  signed  by  all  the  Guardians,  in* 
eluding  the  Vice-Chancellor^  and  although  they  had  all  specifieallr 
ordered,  by  unanimous  resolutions,  every  step  to  be  taken  for  whiok 
a  charge  is  made  in  the  filaintiflb'  bill»  and  although  every  such  step 
was  necessary  for  obtaining  the  opinion  of  the  Court  of  Queen's 
Bench ;  as  we  consider  it  quite  dear  that  such  a  corporation  had 
authority  to  direct  such  steps  to  be  taken  by  a  solicitor,  without 
loties  qiwties  affixing  tbe  eorporation  seal  to  the  direetion.    Upon  the 
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whole,  our  opinion  is  that  we  ought  tc  give  judgment  for  the  plain* 
lifia. 

Judgment  for  the  plaintiffii 


''?09]  *The  QUEEN  v.  The  Bishop  of  CHICHESTEE.    July  2. 

ik,t  a  oUrk  in  holy  orden,  reaiding  In  the  eity  and  diooeie  of  0.,  applied  to  the  Bfthop  of  C. 
to  isf  ue  a  commlsiion,  under  itat  3  A  4  Viet.  o.  86^  a.  8,  againat  R.,  rector  of  the  paruh  of  W., 
'j»  the  dioeeae  of  C,  to  inqnire  into  certain  ohargea  made  by  G.  againat  R.  of  offencea  againaC 
che  lawa  accleaiaatieaL  G.  had  np  connection  with  the  pariah  of  W.  or  diooeae  of  C,  nor  had 
ae  any  prirate  or  peraonal  intereat  in  the  aaid  chargea.  The  Biahop  declined,  after  inqairy, 
lo  iaaae  a  eommiaaion. 

.  Upon  the  ahowing  eanae  againat  a  rule  for  a  mandanva  to  the  Biahop,  oomaianding  hiai  to 
iaaae  a  eommiaaion : 

Held,  by  Lord  Campbell,  C.  J.,  Wightman  and  Erie,  Ja..(dabitante  Bill,  J.)»  that»  under  the 
ttatute,  the  Biahop  had  a  diacretion  aa  to  iaaning  a  eommiaaion  or  not 

Held,  further,  by  all  the  Court,  that,  aa  it  waa  in  the  diacretion  of  the  Court  to  grant  a 
aandamna  or  noty  the  mandamua  ought  not  to  iaauo  upon  the  application  of  one  who  waa 
aatranger  to  the  pariah  and  dioeeae,  and  had  no  peraonal  intereat  in  Uie  inroatigatioa  of* 
the  ehargea. 

BoviLL,  in  last  Trinity  Term,  obtained  a  rule  on  behalf  of  the 
Aev.  Charles  Portales  Golightly,  calling  upon  the  Bishop  of  Chichester 
to  show  cause  why  a  mandamus  should  not  issue  commanding  him  to 
issue  a  commission,  pursuant  to  stat.  S  &  4  Vict.  c.  86,  for  the  pur- 
pose of  making  inquiry  as  to  the  grounds  of  certain  charges  ana  re* 
ports  against  the  Bev.  Richard  William  Randall,  in  certain  affidavits 
mentioned,  and  to  take  such  proceedings  with  reference  to  the  said 
commission  and  the  said  charges  and  reports  as  are  required  by  the 
said  statute. 

From  the  affidavits  in  support  of,  and  on  showing  cause  against,  the 
rule,  it  appeared  that  the  applicant  for  the  rule,  Mr.  Golightly,  who 
was  a  clerk  in  holy  orders,  resided  at  6,  Holywell  Street,  in  the  city 
and  diocese  of  Oxford.  On  8d  February,  1859,  Mr.  Golightly  wrote 
to  the  Bishop  of  Chichester,  requesting  that  a  commission  might  issue, 
under  stat.  8  &  4  Vict.  c.  86,  to  examine  into  certain  charges  made 
by  Mr.  Golightly  against  the  Rev.  R.  W.  Randall,  the  rector  of  the 
united  parishes  of  Woollavington  cum  Graffham,  in  the  county  of 
*2101  ^^^^^  ^°^  diocese  of  Chichester.  The  charges  were:  "The 
J  *using  by"  Mr.  Randall,  "  in  his  church,  a  hymn  translated 
from  one  in  the  Roman  Breviary,  by  Thomas  Aquinas,  teaching  the 
doctrine  of  transubstantiation.  Directing  his  schoolmaster  to  teach, 
and  himself  teaching,  the  children  in  his  school  that  there  are  seven 
sacraments ;  and  that  the  Holy  Communion  may  properly  be  called 
The  Mass.  That,  in  the  administration  of  the  Holy  Communion,  he 
elevated  the  cup,  and  mixed  water  with  the  wine.  That  he  crossed 
himself  after  the  Romish  fashion  during  the  celebration  of  divine 
service.  That  he  made  the  sign  of  the  cross  upon  the  water  at  bap- 
tism." Most  of  these  charges  had  been  preferred  against  Mr.  Randall, 
in  1858,  by  the  then  curate  of  the  parish,  and  the  Bishop  then  ob- 
tained a  promise  from  Mr.  Randall  to  discontinue  the  use  of  the 
hymnal,  tne  using  the  sign  of  the  cross,  and  the  other  practices 
already  mentioned,  at  the  celebration  of  the  Holy  Communion  and  at 
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biptiBin.  The  Bishop  stated  this  fact  in  his  written  answer  to  Mr. 
Golightly's  application,  and,  bv'  the  same  letter,  declined  to  issue  a 
eommissiun,  being,  as  he  stated  in  his  afBdavit,  "  convinced  that  such 
a  step  would  have  no  effect  except  to  cause  a  scandal  in  the  Church, 
whilst,  at  the  same  time,  it  would  be,  in  his  opinion,  unjust  towards 
Mr.  Bandall  and  detrimental  to  the  best  interests  of  the  parish." 

R,  J.  PhiiUmore,  J.  D.  Co'eridfjie,  and  TTm^fe  showed  cause.(a)— Stat. 
8  4  4  Vict.  c.  86,  s.  8,  enacts  "  That  in  every  case  of  any  clerk  in  holy 
orders  of  the  United  Church  of  England  and  Ireland  who  may  be 
charged  with  any  offence  against  the  laws  ecclesiastical,  or  concerning 
whom  there  may  exist  scandal  or  evil  report  as  *having  offended  r^^^  -i 
against  the  said  laws,  it  shall  be  lawful  for  the  Bishop  of  the  '- 
diocese  within  which  the  offence  is  alleged  or  reported  to  have  been 
committed,  on  the  application  of  any  part^  complaining  thereof,  or 
if  he  shall  think  fit  of  his  own  mere  motion,  to  issue  a  commission 
under  his  hand  and  seal  to  five  persons,  of  whom  one  shall  be  his 
vicar-general,  or  an  archdeacon  or  rural  dean  within  the  diocese,  for 
the  purpose  of  making  inquiry  as  to  the  grounds  of  such  charge  or 
report:  Provided  always,  that  notice  of  the  intention  to  issue  such 
commission  under  the  hand  of  the  Bishop,  containing  an  intimation 
of  the  nature  of  the  offence,  together  with  the  names,  addition,  and 
residence  of  the  party  on  whose  application  or  motion  such  commis- 
sion shall  be  about  to  issue,  shall  be  sent  by  the  Bishop  to  the  party 
accused  fourteen  days  at  least  before  such*  commission  shall  issue.'^ 
The  other  side  must  contend  that  it  is  competent  to  any  person  what- 
ever, perhaps  a  person  not  even  a  subject,  residing  in  any  part  of  the 
kingdom,  whatever  his  position  and  moral  character,  by  charging  a 
clerk  in  holy  orders  with  an  ecclesiastical  offence,  to  compel  the 
Bishop  to  issue  a  commission.  Now,  in  the  first  place,  the  Bishop, 
under  sect.  3,  has  in  all  cases  a  discretion  whether  he  will  issue  a 
commission  or  not.  In  the  second  place,  Mr.  Golightly  is  not  a  proper 
party  to  apply  for  the  issuing  of  a  commission  in  this  particular  case: 
and  therefore  this  Court,  even  if  it  should  hold  that  the  Bishop  has 
no  discretion  where  the  application  is  made  by  a  party  having  a  locus 
standi,  may  and  will  refuse  to  issue  a  mandamus  in  the  present  case. 
As  to  the  first  point:  the  words  in  sect.  8  are,  "it  shall  be  lawful" 
for  the  Bishop  to  issue  a  commission  "  on  the  application  of  any  party 
complaining;*^  '*or  if  he  shall  think  fit  of  his  own  mere  motion." 
The  words  *^*  it  shall  be  lawful"  may  or  may  not  imply  a  dis-  r#oi  o 
cretion.  They  are  used  in  other  parts  of  the  Act,  in  sects.  4,  *- 
6,  9,  13,  for  instance ;  in  some  of  which  they  must  be  considered  as 
leaving  no  discretion,  and  in  others  of  which  they  undoubtedly  give 
it.  The  other  side  will  probably  rely  on  MacDougall  v.  Paterson, 
11  Com.  B.  755  (E.  C.  L.  B.  vol.  78),  (in  which  the  Court  of  Common 
Pleas  dissented  from  the  judgment  of  the  Court  of  Exchequer  in 
Jones  V.  Harrison,  6  Exch.  828t),  and  on  Crake  v.  Powell,  2  E.  &  B. 
210  (E.  C.  L.  B.  vol.  75),  as  authorities  tending  to  show  that  the  words 
in  question  make  it  imperative  on  the  Bishop  to  issue  a  commission 
whenever  the  circumstances  exist  which,  by  the  section,  give  him  the 
power  to  issue  it.    But  every  statute  must  be  construed  independently 
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of  oibers  not  in  pari  materit:  aftd^  in  constniing  this  statute,  it  k 
necessary  to  consider,  not  only  tbe  language  used,  bat  the  intention 
of  the  Legislature  in  passing  the  Act,  and  the  state  of  the  law  before 
the  Act  was  passed.  The  old  form  of  instituting  proceedings  in  the 
Ecclesiastical  Court  against  a  clerk  in  holy  orders  far  ecclesiastical 
offences,  was  for  the  party  complaining  to  apply  to  the  Jndce  Ordinary 
.to  allow  his  office  to  be  promoted  against  the  accused :  and  it  is  there- 
fore important  to  ascertain  whether  it  was  compulsory  on  the  Judge, 
io  such  case,  to  allow  his  office  to  be  promoted.  Now,  there  is  na 
canonist  who  has  laid  down  that  it  was  imperative  on  the  Judge  to  do 
so.  Ayliffe,  in  his  Parergon  Juris  Canonici  Anglicani,  p.  898,  says : 
*'  It  has  been  already  noted,  that  the  Judge^s  office  is  sometimes  put 
in  the  place  of  an  action,  and  hence  I  infer  the  Judge's  office  and  an 
action  to  be  two  different  things  in  propriety  of  speech.  For  an 
*21  ^1  &<^^on  accrues  to  the  party,  *and  is  a  right  of  prosecuting  in 

^  judgment  that  which  is  due  to  him :  but  the  Judge's  office 
accrues  only  to  the  Judge,  though  he  may  sometimes  lend  it  to  the 
party  upon  humble  request ;  and  though  it  be  not  the  same  as  an  action. 
yet  herein  it  has  the  similitude  thereof."  In  Conset's  Practice  of 
the  Spiritual  or  Ecclesiastical  Courts,  part  yii.,  c.  2,  p.  888  (3d  ed.),  it 
is  said:  "If  any  hath  committed  any  crime  (whereof  the  spiritual 
Courts  have  cognizance)  and  is  not  detected,  denounced,  or  presented 
for  the  same,  or  if  the  Bishop  or  Archdeacon  hare  not  proceeded 
against  him  by  way  of  inquisition :  yet  any  person  (who  offers  him- 
self ready  to  pay  the  party  to  be  convened  his  charges,  if  he  doth  not 
prove  the  matters  objected),  hath  interest  voluntarily  to  implore  and 
promote  the  office  of  the  Judge,  and  may  call  the  delinquent  to  answer 
articles,  and  may  administer  articles  to  him,  when  he  appears,  in  the 
name  of  the  Judge,  and  of  his  office  promoted,  and  may  accuse  the 
delinquent."  In  Oughton's  Ordo  Judiciorum,  vol.  I.,  tit.  CL.,  pi.  1, 
p.  225,  a  similar  passage  (being,  in  fact,  little  more  than  a  translation 
.of  the  passive  in  Conset)  occurs.  None  of  these  authorities  support 
the  proposition  that  the  Judge  was  bound  to  allow  his  office  to  be 
promoted  upon  application  by  any  party;  or  that  he  had  not  a  dis- 
cretion in  the  matter,  even  if  the  application  were  made  by  a  proper 
party.  H.  M.  Procurator-General  v.  Stone,  1  Hagg.  Cons.  C.  Ca.  424, 
will  probably  be  relied  on  as  an  authority  the  other  way.  Sir  Wil- 
liam Scott,  in  his  judgment,  says,  '4t  is  not  in  the  power  of  the 
Bishop,  by  any  intervention  on  his  part,  to  refuse  tbe  process  of  the 
Court  to  any  one,  who  is  desirous  to  avail  himself  of  it,  in.  a  proper 
Ml  41  case."    But  there  it  is  ^assumed  that  the  application  proceeoed 

^  from  a  proper  quarter :  and,  moreover,  the  power  of  the  Bishop 
had  been  hanaed  over  to  the  Court,  and  all  that  the  Court  said  was, 
that  he  could  not  intervene  at  that  stage.  So,  in  Ex  parte  Medwin, 
1  £.  &  B.  609,  615  (E.  C.  L.  B.  voL  72^  where  the  Bishop  was  the 

E remoter  of  a  suit  in  the  Consistorial  Court  of  tbe  diocese,  and  a  pro- 
ibition  was  moved  for,  on  tbe  ground  of  his  being  interested,  the 
Court  of  Queen's  Bench,  in  giving  judgment,  says,  '*  The"  [Coiisis- 
torial]  '*  Court,  therefore,  is  in  style  the  Bishop's  Court,  as  this  is  the 
Queen's :  and  the  Chancellor  is  the  Bishop's  Chancellor,  as  we  are  the 
Queen's  Judges.  By  a  special  provision,  at  the  prayer  of  the  parly, 
the  Bishop's  judgment  may  be  invoked ;  in  which  respect  the  analogy 
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fiiila  Bat,  when  this  prayer  is  not  made,  the  Cbancellor,  or  Official 
Principal,  seems  to  be  an  independent  Judge :  nor  is  be  the  less  sO| 
because  some  cases  are  excepted  from  bis  jurisdiction,  nor  because 
that  jurisdiction  ceases,  or  is  suspended,  when  the  Bishop  is  present. 
If  absent,  the  Bishop  cannot  interfere :  the  parties  are  supposed,  bj 
the  citation,  or  other  proceedings,  to  be  before  him ;  nor  is  there  any 
sppeal  from  the  Chancellor  to  him/'  In  Maidman  9*.  Malpas,  1  Hagg, 
Gi>08.  G,  Ga.  205,  20^^  where  the  office  of  the  Judge  had  been  pro- 
moted by  the  rector  of  a  parish  against  a  person  for  erecting  a  monu- 
ment in  the  church  without  a  faculty,  Sir  William  Scott,  in  giving 
judgment,  says :  "  A  former  citation  was  taken  out  in  this  case,  from 
which  the  party  was  dismissed  in  consequence  of  a  rule  which  the 
Court  had  laid  down,  and  which  bad  been  intimated  on  former  occa- 
sions, that  the  leave  of  the  Gourt  should  be  first  obtained ;  since  it  is 
a  part  of  the  ecclesiastical  ^jurisdiction,  which  is  not  to  be  ex-  rtoiK 
ercieed  without  discretion,  or  to  be  left  entirely  to  the  judg-  *- 
ment  or  passions  of  private  persons."  Again,  in  Lee  v.  Mathews,  8 
Hagg.  Eccl.  B.  169,  174,  the  Gourt  held  that  in  "  a  case  of  office,  the 
whole  transaction  should  have  been  fairly  and  candidly  stated  at 
once,  in  order,  first,  that  the  Judge  might  have  an  opportunity  of 
considering  whether,  both  parlies  being  involved  pari  delicto,  be 
ought  to  allow  his  office  to  be  promoted ;"  evidently  assuming  that 
the  Judge  bad  a  general  discretion  whether  he  should  allow  his  office 
to  be  promoted  or  not.  And  the  same  view  is  taken  by  the  Gourt  in 
Bluck  V.  Rackham,  6  Moore  P.  G.  G,  805,  811,  where  it  is  said,  *' A 
criminal  suit'^  [in  the  Ecclesiastical  Gourts]  **  commences  by  obtaining 
the  permission  of  the  Judge  to  promote  bis  office."  In  £x  parte 
Denison,  4  E.  &  B.  292,  818  (E.  G.  L.  R.  vol.  82),  this  Gourt  says 
'Hhe  Legislature  has  thought  it  inexpedient,  where  the  Bishop  is  the 
patron,  to  leave  it  entirely  in  the  discretion  of  the  Bishop  whether 
proceedings  shall  be  instituted  against  the  incumbent  or  not."  The 
Court,  therefore,  assumed  that  at  all  eyents  some  amount  of  discretioa 
was  given  to  the  Bishop.  So,  in  Regina  v.  Archbishop  of  Canterbury, 
6  E.  k  B.  546  (£.  G.  L.  R.  vol.  88^  where  it  was  held  that  the  Arch- 
bishop,  haying  issued  a  commission,  on  the  application  of  an  incum- 
bent within  a  diocese  in  the  province,  against  an  incumbent  within 
that  diocese,  which  commission  reported  that  there  was  primfi  facie 
ground  for  proceedings,  was  bouna,  if  the  complainant  chose  to  pro- 
ceed, to  bear  the  cause,  it  seems  to  have  been  assumed  by  the  Gourt 
that  the  Archbishop  had,  in  the  first  instance,  a  discretion  as  to  whe- 
ther he  would  issue  a  commission  or  not.  The  intention  of  stat.  8  & 
4  Vict.  e.  86,  to  give  a  discretion  to  the  Bishop,  is  ^shown  by  r^oig 
'  the  following  passage  in  the  report  of  the  Ecclesiastical  Com-  ^ 
missioners  in  1882,  p.  57.  "  With  respect  to  the  tribunal  which  wo 
recommend,  we  may  remark  that  it  will  restore  to  the  Bishops  that 
personal  jurisdiction  which  they  originally  exercised,  and  which  was 
aflerwardis  delegated  by  them  to  their  Ghancellors  and  officials.'* 
Then,  if  the  Bishop  had  a  discretion,  he  baa  exercised  it ;  and  tliia 
Court  will  not  enter  into  the  question  whether  that  discretion  waa 
rightly  exercised :  Rex  v.  The  Justices  of  Gumberland,  1  M.  &  S.  190 
(£  a  L.  B.  yol.  28),  Regina  v.  Hale.  9  A.  &  £.  889  (£.  C.  L.  R.  yoL 
M). 
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Secondly,  even  assuming  that  the  Bishop  has  no  discretion  when 
the  application  is  made  by  a  proper  party,  the  applicant  here  Lad  no 
locus  standi :  the  Bishop,  therefore,  was  entitled  to  refuse  the  appli- 
cation; and  this  Court  will  not  issue  a  mandamus  commanding  him 
to  entertain  it.  Mr.  Golightly  is  a  stranger  to  both  the  parish  and 
the  diocese,  and  had  no  such  interest  in  making  the  application  as 
the  Bishop  could  recognise.  "Any  party  complaining."  in  sect.  8, 
must  mean,  any  party  having  an  interest;  in  accordance  with  the 
general  rule  that  the  relief  of  a  Court  cannot  be  claimed  by  a  stranger, 
having  no  interest  in  the  relief  claimed :  In  re  Masters,  &c.,  of  the 
Bedford  Charity,  2  Swanst.  470,  518,  Tapping  on  Mandamus,  p.  29. 
However  frivolous  the  application  for  a  commission  might  turn  out 
to  be,  the  Bishop  would  have  to  pay  the  costs  of  issuing  the  commis- 
sion, there  being  no  power  to  compel  the  applicant  to  pay  them  :  that 
is  a  strong  argument  in  favour  both  of  the  contention  that  the  Bishop 
has  a  discretion,  and  also  that,  where  he  has  exercised  it,  the  Court 
will  not  review  his  decision. 
*2171       *Bovillf  Swaheijf  and  (?.  R,  Clarke,  contra. — First,  the  Bishop 

-'  had  no  discretion  as  to  issuing  the  commission.  The  language 
of  Stat.  3  &  4  Vict.  c.  86,  s.  8,  is  consistent  either  with  an  imperative 
obligation  to  do  so,  or  with  a  discretion.  Macdougall  r.  Paterson, 
11  Com.  B.  755  (E.  C.  L.  B.  vol.  13),  and  Crake  r.- Powell,  2  E.  &  B. 
210  (E.  C.  L.  B.  vol.  75),  are,  to  some  degree,  authorities  for  the  latter 
view,  being  decisions  on  analogous  language  in  the  County  Courts 
Extension  Act,  13  &  14  Vict.  c.  61;  and  Rex  v.  Barlow,  2  Salk.  609, 
Rex  V.  The  Steward,  &c.,  of  Havering  Atte  Bower,  5  B.  &  Aid.  691 
(E.  C.  L.  R.  vol.  7),  and  Regina  v.  Tithe  Commissioners,  14  Q.  B.  459 
(E.  C.  L.  R.  vol.  68),  are  authorities  to  the  same  effect.  It  is  therefore 
material  to  ascertain  whether  the  Bishop  had  a  discretion  to  refuse  an 
application  for  the  promotion  of  the  office  of  the  Judge,  the  old  form 
of  proceeding  for  which  proceedings  under  stat.  '8  k  4  Vict,  c,  86,  are 
now  substituted,  to  the  exclusion,  by  sect.  23,  of  all  others.  Ayliffe, 
in  his  Parergon,  p.  896,  says,  that  the  office  of  the  judge  is  of  two 
kinds:  the  *•  noble  office,"  which  may  be  exercised  either  by  the 
judge  himself,  mero  motu,  for  the  advantage  of  the  public,  or  at  the 
instance  of  a  private  individual,  for  the  redressing  of  a  private 
grievance ;  and  the  **  mercenary"  or  "  promoted"  office ;  "  which  does 
not  subsist  of  itself,  but  is  a  servant  to  some  civil  action,"  and  is 
called  mercenary  "  because  the  office  of  the  judge,  being  here  (as  it 
were)  hired  and  employed  to  the  advantage  of  a  private  man,  is  at 
another's  beck  to  serve  his  turn."  Now  there  is  no  instance  of  this 
mercenary,  or  promoted,  office  of  the  judge  bein^  refused.  In  Lee  r. 
Mathews,  8  Hagg.  Eccl.  Rep.  169,  the  matter  in  dispute  was  of  a  pri- 
vate character  *  and  the  Juage  recommended  a  settlement.  And  the 
*2181   P^^^^o^  relied  *upon  in  Sir  William  Scott's  judgment  in  Maid- 

^  mau  V.  Mai  pas,  1  Hagg.  Cons.  C.  Ca.  205,  209,  which,  more- 
over cannot  be  considered  as  more  than  a  dictum,  would  appear  to 
refer,  not  to  the  Bishop's  discretion  in  allowing  the  office  of  judge  to 
be  promoted  where  an  ecclesiastical  offence  had  been  committed,  but 
to  nis  discretion  in  deciding  whether  such  an  offence  had  been  com* 
mitted  or  not.  The  Bishop,  no  doubt,  gave  his  assent ;  but  that  was 
merely  a  matter  of  form,  if  he  was  satisfied  that  an  ecclesiasticat 
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offeaoe  had  been  committed.  Bluck  v.  Rackham,  5  Moore  P.  G.  C. 
fi05,  is  no  authority  for  any  larger  amount  of  discretion  in  the  Bishop 
than  this.  The  passages  cited  from  Conset  and  Oughton,  speaking 
of  the  office  of  the  judge  being  "  implored,"  are  authorities  in  favour 
of  the  contention  that  the  Bishop  had  no  discretion ;  the  application 
by  the  party  complaining  being  merely  a  formal  step  for  procuring 
the  permission  of  the  Bishop,  provided  that  the  matter  were  one  of 
ecclesiastical  cognisance,  and  that  the  party  complaining  made  him- 
iielf  responsible  for  costs.  In  Carr  v.  Marsh,  2  Phill.  Eccl.  Rep.  198, 
204,  Sir  John  Nicholl,  in  giving  judgment,  says,  "Application  is 
abvays  made  to  the  judge  before  a  citation  issues  in  a  cause  in  which 
his  office  is  promoted :  but  that  is  not  for  the  purpose  of  considering 
the  merits  of  the  case ;  but  from  the  nature  of  the  suit — whether  it 
Tie  of  ecclesiastical  conusance,  or  the  fitness  of  the  person  to  be  made 
responsible  for  costs  to  the  other  party."  And  H.  M.  Procurator- 
General  v.  Stone,  1  Hagg.  Cons.  C.  Ca.  424,  is  a  direct  authority  to 
the  same  effisct.  In  a  note  to  Turner  v.  Meyers,  1  Hagg.  Cons.  C. 
Ca.  414,  the  Court  is  represented  as  having  said,  on  another  occasion, 
"The  criminal  suit  is  open  to  every  *one,  the  civil  suit  to  every  r#oi  a 
one  showing  an  interest."  So,  in  Ditcher  r.  Denison,(a)  Dr.  *• 
Lnshington,  in  giving  judgment,  says,  "It  is  perfectly  clear,  that  if  a 
Bishop  under  this  statute  think  fit  to  do  so,  he  is  entitled,  in  the  ex- 
ercise of  his  discretion,  to  direct  proceedings  to  be  commenced  of  his 
own  mere  motion.  But  it  is  not  so  in  regard  to  an  application  made 
to  the  Bishop.'  If  it  were  so,  the  ancient  law  of  the  Church  would 
have  been  subverted  by  this  statute.  Lord  Stowell,  in  the  case  of  ^ 
H.  M.  Procurator-General  v.  Stone,  1  Hagg.  Cons.  C.  Ca.  424,  426, 
uses  these  words :  *  It  is  not  in  the  power  of  the  Bishop,  by  any  in- 
tervention on  his  part,  to  refuse  the  process  of  the  Court  to  any  one, 
who  is  desirous  of  availing  himself  of  it,  in  a  proper  case.'  That 
proposition  does  not  stand  on  the  authority  of  Lord  Stowell  only,  but 
is  confirmed  by  that  of  Sir  John  Nicholl.  What  would  happen  if 
the  Archbishop  or  the  Bishop  had  a  purely  discretionary  power  to 
order  proceedings  to  be  begun  or  not,  according  to  his  own  judgment, 
or  according,  I  may  say,  to  his  own  fancy?  Why,  that  in  every  case 
it  would  rest  entirely  on  the  authority  of  a  single  Bishop  either  to 
]^rmit  a  prosecution  to  be  instituted  on  account  of  unsound  doctrine, 
or  on  account  of  immoral  conduct,  or,  if  he  chose,  wholly  to  prevent 
any  inquiry  from  taking  place,  and  any  charge,  however  grave,  from 
being  considered;  the  consequence  of  which  would  be,  that  the  uni- 
formity which  now  happily  prevails  among  the  clergy  of  this  country 
might  be  destroyed  and  put  an  end  to."  The  Bishop,  then,  having, 
under  the  old  law,  no  discretion,  and  the  language  of  the  Act,  which 
^'nbstitutes  the  new  form  of  proceeding,  being  consistent  with  his 
^having  no  further  discretion  now,  that  construction  of  the  r^ooo 
Act  should  be  adopted.  And  that  construction  is  in  accord-  ^ 
ance  with  the  object  of  the  Act,  which  is  "for  better  enforcing 
Church  discipline."  Moreover,  the  words  in  the  latter  part  of  sect. 
S,  "or  if  he  shall  think  fit,  of  his  own  mere  motion,"  tend  to  show 
that,  in  the  earlier  part  of  the  section,  relating  to  the  issuing  of  a 
tommission  upon  complaint  made,  where  no  such  words  are  used,  it 

(a)  Anportof  tbif  jud^entirMpabliBheilb/SeelayiCo.,  FlMtStrMtyinlSAft.         • 
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was  DOt  ifttfoded  to  gir^  the  BiAop  a  diflcretion.  And,  in  auct  IS, 
where  a  diacretkm  k  civen  to  the  Bishop  to  send  the  cause  to  the 
Oourt  of  Appeal  for  w  province,  ihe  words  **  if  he  shall  think  fit" 
are  introdnoiBd. 

Secondly,  Mr.  Oolightij  was  entitled  to  make  the  application. 
Gonset  and  Oaghton  state  that  *^  an j  person/' ''  qa»libet  persona/' 
may  apply.  In  Com.  Di.  Visitor  (A.  13),  the  passage  fVom  Oagh- 
ton is  cited  in  support  of  the  statement  that  a  stranger  may  promote 
the  office  of  the  judge.  Sir  William  Scott,  in  H.  M.  Procarator  ^ 
Cheneral  v.  Stone,  1  Hagg.  Coos.  C.  Ca.  424, 425,  takes  the  same  riew, 
and  says  that  the  Bishop  cannot  refuse  the  process  of  the  Court  "to 
any  one,  who  is  desirous  of  availing  himself  of  it,  in  a  proper  suit" 
And  in  Bnrgoyne  u.  Free,  2  Hagg.  Eccl.  Bep.  466,  the  procnoter 
appears  to  have  been  a  stranger  to  the  parisn  and  the  dlooese  in 
which  the  party  complained  against  resided.  In  Mastin  r.  Esoott, 
2  Curt.  692,  the  promoter  was  a  dissenter.  Argar  v,  Holdswortb,  2 
Phillimore's  Beports  of  Sir  J.  Lee^s  Judgments  616,  is  an  authority 
that  any  one  may  promote  articles  against  a  clergyman  for  neglect  of 
his  clerical  duty.  And  in  James  v.  Boston,  2  Car.  &  K,  4  (£.  C.  L.  B. 
vol.  61),  it  was  held  that  a  chaise  against  an  incumbent  by  a  person 
Mni-i  living  *out  of  the  district,  was  a  privil^ed  communication 
^  under  sect  8  of  the  Act  in  queslion* 

Our.  adv,  vuk, 

The  following  judgments  were  now  delivered. 

Hii*L,  J. — ^This  was  a  rule  calling  upon  the  Bishop  o£  Chichesttv 
to  show  cause  why  a  mandamus  should  not  go,  commanding  bim  to 
issue  a  commission,  under  stat  8  &  4  Vict  c.  86,  s.8,  against  the  Bev. 
Biehard  William  Baadall,  rector  of  WooUavington  cum  Graffhara, 
in  the  county  of  Sussex  and  diocese  of  Chichester.  The  rule  was 
obtained  on  behalf  of  the  Bev.  Charles  Portales  Qoligbtly,  of  6, 
Holywell  Street,  Oxfoid,  a  clerk  in  holy  orders,  who  was  not  shown 
to  have  any  connection  with  the  before-mentioned  parish,  or  with  the 
diocese  of  Chichester,  or  to  be  in  any  aense  a  party  aggrieved  by  the 
allied  offences  charged  agiunst  Mr.  Bandall.  The  charse  made 
affainst  Mr.  Bandall  hm  reference  to  certain  practices  and  doctrines 
which  it  was  alleged  that  he  put  in  use  and  taught  in  his  parish,  con* 
trary  to  the  laws  ecclesiastieal.  Several  questiona  of  considerable 
importance  were  debated  before  us  on  the  argument  of  the  rule.  In 
showing  cause  against  the  rule,  it  was  argued  that  it  was  discretionary 
With  the  Bishop  whether  he  would  issue  a  commission  or  aot^  under 
Stat  8  ft  4  Vict  a  86,  s.  8.  That,  prior  to  the  passing  of  thai  statute, 
it  was  a  matter  for  the  discretion  of  the  Court  or  Ordinary  whether  a 
private  individxuil  should  be  aUowed  to  institute  a  criminal  suit  in  the  * 
Soelesiastical  Courts;  and  that  such  discretion  was  not  taken  away 
by  ihe  statute ;  and  it  was  also  argued  that  Mr.  Oolighily  was  not  a 
Mooi  proper  person  to  claim  the  interference  of  this  Uoort  K)a 
^^^  the  other  hand  it  was  argued,  in  support  of  the  rule,  thaii 
although  it  was  necessary,  prior  to  the  statute  of  8  &  4  Vict  c  8ft|  for 
a  private  peraon  to  obtam  the  permission  of  ihe  Co9Si  or  Ordiaary 
before  instituting  a  criminal  suit  in  the  Scdesiaatical  Courlit  yet  thii 
Aeobtaxniag^  SQoh  perinissioiawaaaniereflKiatter^f  fena;  thattwo 
questaons  aloM  woae^  inqjoirsd  iatc^  via^  whether  the  chaqp^jBoade  .was 
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one  of  ecclesiastical  cognisance,  and  the  fitness  of  tbe  paitjr  proposed 
to  be  made  responsible  for  the  costs  of  the  prosecution.  Thai  the 
sitatnte,  by  the  28d  section,  having  provided  that  no  criminal  suit 
against  a  clerk  in  holj  orders  for  any  offence  against  the  laws  cede* 
siastical  should  be  instituted  otherwrise  than  as  provided  bj  that 
statute,  it  was  imperaiive  on  the  Bishop  to  issue  a  commission  upon 
tbe  complaint  of  any  party  charging  a  clerk  in  holy  orders  with  an 
offence  against  the  laws  ecclesiastical,  and  that  it  was  no  sufficient 
answer  that  the  Bishop  had  inquired  into  the  case  and,  in  the  exercise 
of  his  discretion,  thought  it  inexpedient  to  do  so.  It  was  also  argned 
that  it  was  not  necessary  that  the  party  complaining  should  have  any 
interest  in  or  connection  with  the  diocese  or  parish  in  which  the 
alleged  offender  hdd  preferment,  or  in  which  the  alleged  offences  were 
eonnnitted. 

If  it  were  necessary  to  give  an  opinion  on  the  construction  of  the 
8d  section  of  the  statute,  I  should  have  thought  that  the  writ  ought 
to  issue,  so  that  a  question  of  such  importance  might  be  decided  on 
the  return  in  such  manner  that  the  juagment  of  the  Court  might  be 
reviewed  by  a  Court  of  error:  and  I  am  not  satisfied  that  it  is  a  mere 
matter  in  the  Secretion  of  the  Bishop  whether  he  will  issne  a  com- 
mission or  not,  if  a  proper  complaint  be  made  by  a  party  who  is 
entitled  to  complain.  ''^But  it  appears  to  me  not  necessary  to  i-i^aod 
gi?e  anj  opiinon  on  the  construction  of  the  statute.  Thm  is  '- 
an  application  to  the  discretion  of  the  Court  to  issue  the  prerogative 
writ  of  mandamns.  That  the  Court  has  a  discretion  whether  the 
writ  shall  be  issued  or  not,  was  distinctly  reeognised  by  Ashurst,  J., 
in  Rex  v.  The  Bishop  of  Chester,  1  T.  B.  896,  408.  In  the  case  before 
the  Court,  the  party  applying  for  a  writ  of  mandamus  is  a  total 
stranger  to  the  oiocese  of  Chidiester,  and  in  no  way  interested  in  the 
matter  charged  against  Mr.  Bandall  more  than  any  other  clerk  in  holy 
orders  in  the  most  remote  part  of  the  kingdom.  I  think  it  would  lie 
prodactive  of  the  greatest  inconvenience  and  mischief  if  this  Court 
were  to  lend  its  aid  to  any  stranger  to  compel  a  Bishop  to  issue  a 
oonraiission  in  nny  particular  case,  and  that  this  Court  ought  not  to 
interfere  upon  the  application  of  a  party  who  is  not  shown  to  be  a 
party  aggrieved,  or  to  have  some  connection  with  the  parish  or  dio- 
oese.  On  this  short  ground,  therefore,  I  think  the  rule  should  be 
discharged. 

WiGHTMAK,  J.— This  was  a  rule  calling  on  the  Bishop  to  show 
cmise  against  a  rule  for  a  mandamus  commanding  him  to  issue  a  com- 
mission for  the  puroose  of  inquiry  into  certain  charges  against  the 
Bev.  R.  W.  Bandall  of  offences  against  the  laws  ecclesiastical.  It 
appeared,  by  the  affidavits,  that  information  had  been  given  to  the 
Bishop  that  the  Bev.  R.  W.  Randall,  a  beneficed  clergyman  in  hie 
diocese,  had  inculcated  doctrines  contrary  to  those  of  uie  Church  of 
England,  and  in  violation  of  the  laws  ecclesiastical.  The  Bishop, 
vpon  being  informed  of  the  charges,  and  having  oomnninicated  with 
fte  accused,  appears  to  have  been  satisfied  that  the  charges  were  in 
*pirt  explaxned  away ;  and,  the  accused  lutving  promised  to  r»oo4 
abstain  from  any  practices  which  the  Bishop  might  thi&k  ob-  l> 
j«3tion«Ue,  Ifhe  latter  wns  of  opinion  that  fwrtMr  prooeedinffs  were 
vmeeesBBiry,  and  ealoulaled  to  Wog  dismrbaaoe  aad  scasmi  into 
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the  Churoh,  and  declined  to  issue  a  commission.  Whether  the 
Bishop's  opinion  was  well  or  ill  founded  it  is  not  for  us  to  inquire ; 
nor  is  it  competent  to  us  to  consider  questions  of  doctrine  or  matters 
purely  ecclesiastical.  The  real  question  in  the  case  is,  whether  the 
Bishop  has  any  discretion  in  the  matter ;  or  whether,  under  the  pro- 
visions of  the  Church  Discipline  Act,  8  &  4  Vict.  c.  86,  he  is  aoso- 
lutely  bound.,  without  previous  examination  or  inquiry  himself,  to 
*  issue  a  commission  of  inquiry,  as  directed  by  that  statute,  if  any 
clergyman  of  his  diocese  is  charged  with  an  offence  against  the  laws 
ecclesiastical,  or  against  whom  there  may  exist  scandal  or  evil  report 
as  having  offended  against  those  laws.  The  statute  recites  that  "the 
manner  of  proceeding  in  causes  for  the  correction  of  clerks  require? 
amendment,"  and  repeals  stat  1  Hen.  7,  c.  4,  intituled,  ''  An  Act  foi 
Bishops  to  punish  priests  and  other  religious  men  for  dishonest  lives." 
By  the  third  section  of  stat.  3  &  4  Vict.  c.  86,  it  is  enacted  "  that  in 
fcvery  case  of  any  clerk  in  holy  orders  who  may  be  charged  with  any 
offence  against  the  laws  ecclesiastical,  or  concerning  whom  there  may 
exist  scandal  or  evil  report  as  having  offended  against  the  said  laws, 
it  shall  be  lawful  for  the  Bishop  of  the  diocese  within  which  the 
offence  is  alleged  or  reported  to  nave  been  committed,  on  the  appli- 
cation of  any  party  complaining  thereof,  or  if  he  shall  think  fit  of  his 
own  mere  motion,  to  issue  a  commission  under  his  hand  and  seal  to 
five  persons,  of  whom  one  shall  be  his  vicar-general,  or  an  archdeacon 
♦2251  ^^  J'^ral  dean  within  the  diocese,  *for  the  purpose  of  making 

-I  inquiry  as  to  the  grounds  of  such  charge  or  report :  Provided 
always,  that  notice  of  the  intention  to  issue  such  commission  under 
the  hand  of  the  Bishop,  containing  an  intimation  of  the  nature  of  the 
offence,  together  with  the  names,  addition,  and  residence  of  the  party 
on  whose  application  or  motion  such  commission  shall  be  about  to 
issue,  shall  be  sent  by  the  Bishop  to  the  party  accused  fourteen  days 
at  least  before  such  commission  shall  issue."  It  was  contended,  in 
support  of  the  rule,  that  the  words  ^'  it  shall  be  lawful,"  in  the  8d 
section  of  the  Act,  are  to  be  construed  as  imperative  upon  the  Bishop, 
and  not  as  allowing  him  any  discretion  in  any  case ;  and  that  if  a 
charge  be  made  against  a  clergyman  of  an  offence  against  the  laws 
ecclesiastical,  however  little  worthy  of  credit  the  charge  may  be,  or 
if,  in  case  of  a  well-founded  charge,  the  clergyman  should  aamit  his 
error  and  promise  avoidance  of  it  for  the  future,  the  Bishop  must^ 
nevertheless,  proceed  to  issue  the  commission  and  take  the  other  steps 
prescribed  by  the  Act  consequent  upon  the  issuing  the  commission  : 
and  this,  although  the  person  complaining  as  in  this  case,  is  a  stranger 
to  the  diocese,  and  has  really  no  personal  interest  in  the  matter.  The 
same  terms  are  used  in  the  statute,  and  must  be  applied  to  the  case 
of  a  clergyman  against  whom  there  is  no  charge  by  any  one,  but 
concerning  whom  there  may  exist  scandal  or  evil  report,  as  having 
offended  against  the  laws  ecclesiastical.  The  scandal  or  evil  report 
may  be  entirely  unfounded  and  vague ;  but  if  it  l>e  of  an  offence 
against  the  laws  ecclesiastical,  it  is  said  that  the  Bishop  must,  by  the 
terms  of  the  third  section,  issue  a  commission  of  inquiry.  I  am, 
♦2261  ^^^^^^^'  ^^  opinion  that  the  ^Legislature  did  leave  a  discre- 

-'  tionary  power  in  the  Bishop  as  to  the  issuing  a  commiasioft. 
of..inquiry;.  trusting. to  the  due  exercise  of  that  discretion  by  tb^ 
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Bishop  in  all  cases  where  it  appears  to  him  that  the  itltere^a  of  th^ 
chorch  require  it.    There  may  be  many  cases  in  which  neither  the 
thtirch  nor  the  public  would  gain  by  the  prosecution  of  such  in* 
quiries:  vague  and  unfounded  scandal  might,  by  the  intervention  of 
oTer  zealous,  or  interested,  or  prejudiced,  or  fanciAil  persons,  become 
the  ground  for  the  most  vexatious  proceedings,  and  introduce  disquiet 
and  dissension  where  none  existed  before,  or  aggravate  any  that  might 
eii^L    Before  the  passing  of  the  statute,  the  office  of  Judge  could 
not  be  promoted  by  private  individuals  for  offences  against  the  laws 
ecclesiastical  without  the  previous  leave  of  the  Court.    In  the  case 
of  Maidman  v,  Malpas,  1  Hagg.  Cons.  C.  Ca.  205,  209,  a  former  cita* 
txon,  at  the  instance  of  a  private  prosecutor,  for  an  oftence  against  the 
lavs  ecclesiastical,  was  dismissed,  because  the  leave  of  the  Court  to 
i^ae  it  had  not  been  previously  obtained :  and  Sir  William  Scott,  in 
Lis  judgment,  says  that  the  previous  leave  of  the  Court  is  a  part  of  the 
ecclesiastical  jurisdiction,  which  is  not  to  be  exercised  without  discre- 
lion,  or  left  entirely  to  the  judgment  or  passions  of  private  persons : 
and  in  the  case  of  H.  M.  Procurator-Oeneral  v.  Stone,  1  Hogg.  Cons. 
C.  Ca.  424,  in  the  same  volume,  the  same  eminent  Judge  observes 
that  the  process  of  the  Court  is  not  to  be  refused  in  a  proper  case.    It 
might  be  inferred  from  these  dicta,  and  from  the  text  books  of  prac- 
tice in  the  Ecclesiastical  Courts,  that,  before  the  jurisdiction  given  to 
the  Bishop  by  the  Church  Discipline  *Act,  there  was  some   r*oo7 
restriction  upon  the  commencement  of  the  proceedings  in  the  '- 
Ecclesiastical  Courts  for  offences  against  the  laws  ecclesiastical ;  and 
that  it  was  not  a  matter  of  course  to  allow  the  office  of  Judge  to  be 
promoted  by  any  private  individual  who  might  think  fit  to  institute 
a  suit  upon  grounds  entirely  frivolous.     It  must,  however,  be  ad« 
mitted,  that,  in  the  case  of  Carr  v.  Marsh,  2  Phill.  Eccl.  Bep.  198, 204, 
it  was  said  by  Sir  John  NichoU  that,  though  application  was  always 
made  to  the  Judge  before  a  citation  is  issued  in  a  cause  in  which  his 
oi&ce  is  promoted,  that  is  not  for  the  purpose  of  considering  the 
merits  of  the  case,  but  to  ascertain  whether  it  is  of  ecclesiastical 
conusance,  and  the  fitness  of  the  person  to  be  made  responsible  for 
costs  to  the  other  party.    Other  cases  were  cited  with  a  view  to  show 
that»  as  the  ecclesiastical  law  stood  before  the  Church  Discipline  Act, 
there  was  no  discretion  in  the  Court  as  to  granting  or  refusing  toper* 
lait  the  office  of  Judge  to  be  promoted  upon  any  preliminary  con- 
sideration of  the  merits,  in  the  case  of  a  charge  of  an  offence  against 
the  law  ecclesiastical.    It  is»  however,  to  be  observed  that,  whatever 
the  law  and  practice  of  the  Ecclesiastical  Courts  may  have  been  upoii 
this  point,  the  office  of  Judge  could  only  have  been  promoted  in  the 
case  of  some  direct  and  positive  charge  of  an  offence  against  the  laws 
ecclesiastical ;  and  no  proceeding  upon  the  ground  of  the  existence 
of  scandal  or  evil  report  of  having  offended  against  those  laws  would 
have  been  admissible.    The  Church  Discipline  Act  introduces  a  tiew 
a>arse  of  proceeding,  and  authorizes  the  Bishop,  in  case  of  any  one 
making  a  complaint  against  a  clergyman,  either  of  an  offence  or  of 
^scandal  and  evil  report  against  him  of  an  offence  against  the  r4cooo 
laws  ecclesiastical,  or,  if  he  shall  see  fit,  of  his  own  mere  ^ 
motion,  to  issue  a  commission  of  inquiry  as  to  the  grounds  of  such 
charge  or  report.    Whether  the  complaint  be  of  an  actual  offenoCi  or 
S.  St  je.,  VOL.  XL— 10 


«28  REGINA  «.  CHICHESTER.    T.  V.  1859. 

I 

of  scandal  and  evil  report  of  an  offence,  the  words  of  tbe  statute  as 
to  the  Bishop's  exercise  of  authority  are  the  same;  and,  according  to 
ail  the  rules  of  construction,  grammatical  or  otherwise,  are  incapable 
of  a  different  construction  in  the  case  of  a  complaint  of  scandal  and 
evil  report  of  an  offence,  from  that  which  they  would  have  in  case  of 
a  complaint  of  an  actual  offence,  giving  a  discretion  in  the  first  case, 
I  but  none  in  the  last.     The  Unguage  of  the  statute  is  such,  that  it 

seems  clear  that  the  Bishop  either  has  a  discretion  which  he  may 
exercise  in  both  cases,  or  that  he  has,  as  was  contended,  none  in  either, 
but  that  it  is  imperative  upon  him,  whether  the  complaint  be  of  an 
offence  or  of  the  existence  of  scandal  or  evil  report  of  an  offence 
against  the  laws  ecclesiastical,  to  issue  a  commission  of  inquirv^, 
though  the  complaint  in  the  latter  case  may  appear  to  the  Bishop  to 
be  founded  upon  mere  gossip,  emanating  from  some  perhaps  well^ 
meaning  but  fanciful  and  over  zealous  persons.  I  cannot  think  that 
such  can  have  been  the  intention  of  the  Legislature ;  but  that  it  was 
intended,  when  this  new  mode  of  procedure  was  instituted,  to  invest 
the  Bishops  with  a  power  to  cause  inquiry  to  be  made  in  cases  where 
it  appeared  to  them  that  the  interests  of  the  Church  and  the  public 
required  it,  and  in  the  belief  that  such  power  would  be  duly  and 
properly  exercised  whenever  a  proper  case  arose:  and  that  it  was 
better  for  the  interests  of  religion  and  the  public  that  the  Bishop,  who 
is  the  overseer  or  superintendent  of  religious  matters  in  the  Church, 
♦2291  ^^^^^^  *^®  intrusted  with  a  discretion  as  to  the  propriety  of 
-'  issuing  a  commission  of  inquiry  in  such  cases,  than  that  it 
should  be  left  entirely,  as  expressed  by  Sir  William  Scott,  to  the 
judgment  or  passions  of  private  persons,  who,  under  the  influence  of 
zeal,  or  prejudice,  or  fancy,  might  call  peremptorily  upon  the  Bishop, 
without  any  real  or  substantial  ground,  upon  mere  scandal  or  evil 
report,  to  institute  proceedings  which  would  cause  at  once  expense, 
trouble,  and  vexation,  and  tend  to  create  disturbance  and  scandal  in 
the  Church. 

I  am,  therefore,  of  opinion  that  the  Bishop  might  exercise  his  dis- 
cretion as  to  ihe  propriety  of  issuing  a  commission  in  this  case ;  and 
that  the  present  rule  for  a  mandamus  should  be  discharged. 

I  regret  that,  in  a  case  of  so  much  importance,  the  present  Lord 
Chancellor  and  the  Lord  Chief  Justice  of  the  Common  Pleas,  who 
were  both  members  of  this  Court  when  the  case  was  argued,(a)  can- 
not be  here  to  deliver  their  own  opinions  on  the  matter :  but  I  anx 
authorized  by  them  both  to  state  that  they  are  of  opinion  that  the 
present  rule  should  be  discharged.  Bule  discharged. 

(a)  See  page  210. 
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t9QAi   *The  Earl  of  DURHAM,  Appellant,  v.  The  Overseers  of 
^"^"J       the  Township   of  BISHOP W  BARMOUTH,  Respondents. 
July  2. 

The  port  of  8.  extends  from  the  bar  at  the  mouth  of  the  river  W.  and  low-water  mark  of 
Ike  lee,  abont  eight  milea  up  the  river.  It  includes  so  much  of  the  river  as  is  within  ihos« 
fiaits.  A  parish  and  several  townships  ere  situated  on  the  shores  of  the  port,  their  respective 
liTcr  frontages  extending  usque  ad  medium  filum  aquas.  The  Bishops  of  D.  (the  then  owneri 
•f  the  whole  soil  and  freehold  of  the  port  below  low- water  mark  on  eaoh  side  of  the  river)^ 
their  lessees  or  officers,  set  up  beacons,  placed,  fixed,  and  maintained  mooring-bnojrs,  posts, 
sail  rings,  and  did  other  works  within  the  port  for  the  use  and  benefit  of  ships  resorting 
thither,  down  to  the  passing  of  staL  3  G.  1,  o.  iii.,  hj  whieh  Commissioners  were  appointed  for 
tiie  river  W.,  who  have  since  had  the  entire  control  of  the  port,  its  beacons  and  moorings. 
The  toil  of  the  port  between  high  and  low  water  mark  is,  in  some  parts,  owned  hj  adjacent 
liadowttcra.  From  time  immemorial,  tolls  called  ''anchorage  and  beaconage,"  have  been 
psid  in  the  port  to  the  Bishops  of  D.  and  their  lessees ;  being  1«.  2d,  paid  for  every  ship  en- 
tering the  porL  Every  such  ship  necessarily  passes  and  floats  over  part  of  the  soil  of  the 
port,  and  may  have  to  cast  anchor  therein,  or  to  be  moored  to  the  moorings  affixed  and  sunk  in 
the  river,  or  on  the  quays  or  shores  aiyacent.  Ships  paying  this  toll  eome  into  the  said  pariah 
sad  the  said  townships  on  the  port.  Another  and  distinct  toll  is  charged,  by  the  private 
evaers  of  the  qnays  on  both  sides  of  the  river,  to  all  ships  using  mooring-posts  set  up  on 
such  quays  by  such  owners.  By  lease  dated  26th  November,  1853,  the  Bishop  of  D.  demised 
Is  appellaat  for  twenty-one  years,  ttom  3d  September,  1863,  the  port  of  S.,  together  with, 
aaongst  other  tolla  collected  therein,  the  anchorage  and  beaoonago  toUa.  Appellant  has  ever 
nee  received  these  tolls.  Stats.  6  ib  7  W.  4,  c  19,  and  21  A  22  Vict  o.  45,  whieh  transferred 
to  the  Crown  many  of  the  righta  of  the  Bishop  of  D.,  left  untouched  the  right  of  the  Bishop 
and  bis  lesaeea  to  theae  tolla.  On  lat  October,  1855,  the  estate  of  the  Bishop  of  D.  in  the  soU 
and  freehold  of  the  port  of  8.  beeame  vested  in  the  Ecclesiastical  Estates  Commissioners. 
Appellant  bad  never  resided  in  the  parish  or  any  of  the  townships  in  question. 

Held,  on  a  ease  stated,  which  empowered  the  Court  to  draw  inferences  of  fact :  first,  that 
^  anchorage  and  beaconage  tolls  were  not  tolls  in  gross,  but  tolls  connected  with  the  occu- 
pation and  nae  of  Uie  soil  of  the  port ;  and  were  therefore  rateable  to  the  poor-rate  in  the 
parish  and  the  townshipa  on  the  port,  into  which  the  ahipa  paying  them  came.  Secondly,  thai 
neb  toIU  were  to  be  rated  on  a  calculation  of  the  number  of  ahipa  paying  the  toll  and  coming 
into  thoae  parts  of  the  port  which  were  in  the  parish  and  the  townships  respectively,  and 
eoght  not  to  be  rated  aeoording  to  the  respective  river  frontages  or  popnlationa  of  the  pariah 
and  the  townahipa. 

Case  stated  under  stat.  12  k  13  Yict.  c.  46,  s.  11.  The  township 
of  Bishopwearraouth  is  situate  in  the  county  palatine  of  Durham,  and 
is  a  township  and  district  maintaining  its  own  poor.  By  a  rate  duly 
made  for  the  relief  of  the  poor  of  the  said  township,  the  appellant 
was  assessed  at  the  sum  of  100?.,  in  respect  of  certain  tolls  or  dues 
received  by  him  under  a  lease  hereinafter  mentioned,  dated  26th 
November,  1853,  and  granted  by  *Edward,  the  then  Lord  r»oQ< 
Bishop  of  Durham.  Against  this  rate  he  appealed,  on  the  '- 
ground  that  the  said  tolls  or  dues  are  not  liable  to  be  rated  for  the 
relief  of  the  poor.  No  objection  was  to  be  taken  to  the  form  of  the 
rate. 

B}  an  indenture  of  lease,  made  and  dated  26th  November,  1853 
(and  hereinafter  sometimes  described  and  referred  to  as  "  the  said 
lease^,  Edward,  then  Lord  Bishop  of  Durham,  demised  to  the  appel- 
lant, for  the  term  of  twenty-one  years,  from  8d  September,  1853, 
"  All  that  his  borough  and  town  of  Sunderland,  nigh  the  sea,  in  the 
^unty  of  Durham,  with  all  borough  courts,  perquisites  of  courts  and 
borough  rents,  and  other  free  rents,  customs,  duties,  and  profits  be- 
longing to  the  said  borough,  and  all  that  his  port,  haven,  and  creek 
of  Sunderland  aforesaid"  (hereinafter  sometimes  described  and  re- 
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fbrred  to  as  '*  the  port'^),  "  extending  from  the  bar"  (hereinafter  de* 
apribed)  **  and  low-water  mark  of  the  sea,  unto  the  new  t>ridge,  nigh 
j^inley  Park,  together  with  all  anchorage,  plankage,  beaconage,  wharf- 
age, ballast  shores,  groundage,  moorage,  cranage,  pickage.  stallage, 
and  poundage,  with  all  privileges,  liberties,  conveniences,  and  com- 
modities requisite  and  incidental  thereto,  and  all  sums  of  money, 
duties,  benents,  and  profits  arising  or  anywise  growing  due  to  the 
fiaid  Bishop  or  his  successors,  for  or  in  respect  of  any  ship,  vessel,  or 
boat,  coming  into  or  going  out  of,  or  anywise  arriving,  anchoring, 
flooring,  loading,  or  unloading  at  or  in  the  said  port,  or  any  part 
thereof,  and  the  benefits,  profits,  commodities,  advantages,  and  appur- 
l&nances  whatsoever,  thei-eunto  belonging,  or  in  anywise  appertaining." 
A  copy  of  this  lease  was  to  be  referred  to  as  part  of  the  case. 
t,fxon-i  Under  this  lease,  the  api)ellant  is  entitled  to  *and  receives  the 
•'  tolls  or  dues  in  respect  of  which  he  is  rated,  which  from  time 
immemorial  have  been  called  anchorage  and  beaconage  tolls,  and 
which  consist  of  an  immemorial  toll,  due,  or  payment,  called  "  anchor- 
age and  beaconage,"  of  Is,  2d.  for  and  in  respect  of  every  British  ves- 
Ik^l  which  enters  the  port,  and  a  like  toll,  due,  or  payment  of  la.  2d 
fpr  and  in  respect  of  every  foreign  ship  which  enters  the  port,  which 
sum  of  la.  2rf.,  for  and  in  respect  of  every  foreign  ship  which  enters 
the  port,  is  part  of  an  immemorial  toll,  due,  or  payment  of  2$.  4d., 
payable  for  and  in  respect  of  every  foreign  ship  which  entered  the 
)>Qrt ;  but  which,  several  years  ago,  in  consequence  of  certain  recip- 
rocity treaties  with  foreign  powers,  was  (in  practice)  reduced  to  Is.  2f/., 
being  the  same  amount  as  is  payable  in  respect  of  British  ships.  The 
Bishops  of  Durham,  in  right  of  their  see  of  Durham,  were,  from,  if 
liot  previously  to,  the  time  of  the  Norman  Conquest,  counts  palatine 
of  .the  county  palatine  of  Durham,  and  within  that  county  had  royal 
rights  and  powers,  until  stat.  6  &  7  W.  4,  c.  19,  entitled  "  An  Act  for 
separating  the  palatine  jurisdiction  of  the  county  palatine  of  Durham 
from  the  Bishopric  of  Durham ;"  by  sect.  1  of  which  it  is  enacted, 
*'  That  from  and  after  the  commencement  of  this  Act"  (z.  e.,  5th  July, 
1836),  "  the  Bishop  of  Durham  for  the  time  being  shall  have  and 
exercise  episcopal  and  ecclesiastical  jurisdiction  only ;  and  that  from 
and  after  the  commencement  of  this  Act,  the  palatine  jurisdiction, 
power,  and  authority  heretofore  vested  in  and  belonging  to  the  Bishop 
of  Durham  shall  be  separated  from  the  Bishopric  of  Durham,  and 
ehall  be  transferred  to  and  vested  in  His  Majesty,  his  heirs  and  suc- 
cessors (as  a  separate  franchise  and  royalty),  in  the  same  and  as  ample 
♦2381  *  roanner  in  all  respects  as  the  same  *has  been  heretofore 
,  J  exercised  and  enjoyed  by  the  Bishop  of  Durham ;"  "and  all 

jura  regalia*'  ''which,  if  this  Act  had  not  passed,  would  or  migbt 
belong  to  the  Bishop  of  Durham  for  the  time  bein^,  in  right  of  the 
cpunty  palatine  of  Durham,  shall  be  vested  in  and  belong  to  His 
Majesty  and  his  successors  in  ri^ht  of  the  same."  By  sect.  9  of  the 
same  Act,  the  rights  of  the  Bishop  to  any  lordships,  manors,  rente, 
profits,  and  emoluments  of  any  description  held  in  right  of  the  Bish- 
opric, or  in  right  of  the  said  county  palatine,  are  expressly  reserved, 
aave  anv  profits  and  emoluments  in  the  Act  expressly  mentioned  and 
directed  to  be  severed  therefrom ;  and  the  tolls  in  question  are  not 
4»xpressly  mentioned  in  the  Act,  and  directed  to  be  severed.    By  stat. 
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Jl  &  22  Vict.  c.  45  (which  received  the  Royal  assent  on  28d  July, 
1858,  and  which  Act  was  to  be  referred  to  as  part  of  the  case),  aftet 
reciting  that  amongst  the  jura  regalia  claimed  by  the  Bishop  of  Dar* 
ham,  previously  to  and  at  the  time  of  the  pa^ng  of  stat  6  &  7  W.  4, 
c  19,  was  the  right  to  the  beds  and  shores  of  navigable  rivers  so  far 
as  the  tide  flows  and  reflows  therein,  within  the  county  of  Durham  z 
and  that  doubts  were  entertained,  with  respect  to  the  said  claim,  and 
with  respect  to  the  construction  of  the  said  Act,  how  far  such  right 
was  or   nad  thereby  become  vested  in  Her  Majesty;   and  further 
reciting  that  doubts  had  also  arisen  how  far  some  portions  of  the  said 
beds  and  shores  of  the  said  navigable  rivers  do  or  do  not  belong  to 
the  said  see  of  Durham,  as  parcel  of  some  or  one  of  the  manors^ 
seigniories,  or  possessions  appertaining  thereto;   it  is  enacted,  by 
8ect.  2,  that  "  All  the  estate,  right,  title,  and  interest  of  or  to  which 
Iler  Majesty  the  Queen  is  seised  or  entitled,  in  right  of  the  said 
county  palatine,  and  also  all   the  estate,  right,  title,  and  interest 
•whatsoever  of  or  to  which  the  Bishop  of  Durham  was,  at  the  r^^aoh 
time  of  the  passing  of"  stat.  6  &  7  W.  4,  c.  19,  '*or  of  or  to  L  ^^^ 
which  the  said  Bishop  or  the  Ecclesiastical  Commissioners  for  England 
now  is  or  are  seised  or  entitled,  either  in  right  or  as  part  or  parcel 
of  the  county  palatine  or  see  of  Durham,  or  of  any  lordship,  manor^ 
or  seigniory  forming  part  of  the  possessions  of  such  see  or  county 
palatine  respectively,  in  and  to  the  soil  and  freehold  of  the  beds  and 
shores  of  navigable  rivers,  so   far  as  the  tide  flows  and  reflows** 
"  within  or  adjacent  to  the  county  of  Durham,"  *'  is  and  are  by  this 
Act  transferred  to  and  vested  or  declared  to  be  vested  in  the  Queen'li 
most  excellent  Majesty,  her  heirs  and  successors,  as  part  of  the  here- 
ditary possessions  and  land  revenues  of  the  Crown,"  *' subject  never- 
theless to  any  leases  now  affecting  the  same  premises  or  any  part 
thereof." 

The  port  demised  to  the  appellant  by  the  said  lease  is  formed  hf 
the  river  Wear,  at  and  across  tne  mouth  of  which  is  a  bar.  The  port 
extends  in  length  from  the  said  bar  and  low-water  mark  of  the  sea 
to  the  new  bridge  near  Liniley  Park,  a  distance  of  eight  miles^  and 
includes  so  much  of  the  river  as  is  within  those  limits.  The  nortk 
shore  of  the  river  is  formed  by  the  townships  of  Monkwearmoutk 
Bhore,  Monkwearmouth,  and  Southwick  (each  maintaining  its  own 
poor),  and  by  other  parishes  and  townships  (also  respeotively  main- 
taining their  own  poor),  between  them  and  the  said  bridge.  Monk- 
wearmouth Shore  is  next  the  sea,  and  next  to  it  is  Monkwearmouth, 
and  then  Southwick.  The  townships  of  Monkwearmouth  Shortf, 
Monkwearmouth,  and  Southwick,  and  the  other  townships  and 
parishes,  extend  from  the  north  side  of  the  river  usque  ad  medium 
liiam  aquas.  The  south  shore  of  the  river  is  formed  by  the  parisk 
of  Sunderland,  *bv  the  townships  of  Bishopwearmouth  and  r«Aoit 
Bishopwearmouth  ranna,  and  by  other  townships  (respectively  ^ 
maintaining  their  own  poor)  between  them  and  the  said  bridge,  alai> 
a  distance  of  eight  miles.  The  parish  of  Sunderland  was  formerly  tk 
township  of  and  formed  part  of  the  parish  of  Bishopwearmouth: 
bat  was  by  statute,  entitled  *^An  Act  for  making  tne  town  aad 
township  of  Sunderland  a  distinct  |mriah  from  the  parish  of  Bishop* 
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wearmoutb,  in  the  county  of  Durham,"  passed  in  the  jrear  VI\9Ja\ 
formed  into  a  separate  parish,  and  has  ever  since  maintamed  and  now 
maintains  its  own  poor.  The  townships  of  Bishopwearmouth  and 
Bishopwearmouth  Panns  were  and  are  within  the  parish  of  Bishop- 
wearmouth, and  support  their  respective  poor.  Tne  parish  of  Sun- 
derland is  next  the  sea,  and  next  to  it  is  the  township  of  Bishopwear- 
mouth Panns,  and  then  the  township  of  Bishopwearmouth.  The 
parish  of  Sunderland  and  the  townships  of  Bishopwearmouth  Panns 
and  Bishopwearmouth,  and  the  other  townships,  extend  from  the 
south  shore  of  the  river  usque  ad  medium  filum  aqusB,  the  aggregate 
river  frontage  of  the  parish  of  Sunderland  and  the  townships  of 
Bishopwearmouth  Panns  and  Bishopwearmouth  being  three  miles. 
From  time  immemorial,  until  on  or  about  18th  October,  1855,  when 
the  late  Bishop  of  Durham  surrendered  the  estates  of  the  bishopric 
to  the  Ecclesiastical  Estates  Commissioners,  the  Bishops  of  Durham, 
and  from  that  time  the  said  Commissioners,  have  been  owners  of  and 
entitled  to  the  aforesaid  matters  and  premises  above  mentioned  to 
have  been  demised  to  the  appellant  by  the  said  lease,  except  so  far  as 
♦9<ifti  ^^^  ownership  in  the  aforesaid  matters  and  *premises  has  been 
^^^^  affected  by  stats.  6  &  7  W.  4,  c.  19,  and  21  &  22  Vict.  c.  45, 
before  mentioned.  For  the  purposes  of  the  case  it  was  admitted  that, 
except  so  far  as  aflfected  by  the  said  Acts,  the  Bishops  of  Durham, 
from  time  immemorial  until  on  or  about  1st  October,  1855,  and  from 
that  time  the  said  Commissioners,  have  been  owners  of  the  wliole 
soil  an<l  freehold  of  the  said  port,  between  low-water  mark  on  the 
one  side  and  low-water  mark  on  the  other  side,  the  adjacent  owners 
having  in  some  parts  been  the  owners  of  the  soil  of  the  said  port 
between  high  ana  low  water  marks.  The  proprietors  of  the  quays 
on  both  sides  of  the  river  have  fixed  and  set  up  mooring-posts  upon 
such  quays,  and  charge  and  receive  tolls  or  compensation  from  all 
ships  using  such  mooring-posts ;  but  these  tolls  are  wholly  dtfTerent 
.from  the  tolls  in  question.  Every  ship  entering  the  port  must  neces- 
sarily pass  and  iluat  over,  and  may  have  to  cast  anchor  therein,  or  to 
.be  moored  to  some  moorings  affixed  and  sunk  in  the  river,  or  on  the 
X]unys  or  shores  adjacent.  It  ivas  admitted,  for  the  purposes  of  the 
case,  that,  before  the  passing  of  the  private  Act,  8  6. 1,  c.  iii.,  entitled 
.**  An  Act  for  the  preservation  and  improvement  of  the  river  Wear, 
and  port  and  haven  of  Sunderland,  in  the  county  of  Durham,"  the 
Bishop  of  Durham  and  his  lessees  maintained  the  beacons  and  moor- 
,iag8  in  the  river  Wear.  By  that  Act  Commissioners  were  appointed 
for  the  river  Wear,  and  such  Commissioners  have  since  been  con- 
tinued under  that  Act  and  subsequent  Acts  passed  for  the  amendment 
^  or  renewal  thereof.  These  Acts  were  to  be  referred  to  as  part  of  the 
.ease.  Since  the  passing  of  stat.  3  G.  1,  c.  iii.,  neither  the  Bishops  nor 
their  lessees  have  in  any  way  occupied,  used,  or  interfered  with  the 
*Baid  river  or  the  soil  thereof,  or  the  beacons  or  the  moorings  thereof, 
'^nQ^-i  *except  by  receiving  the  said  tolls,  as  mentioned  in  this  case; 
'-'  but  the  said  river  and  its  beacons  and  moorings  have  beea 
conducted  and  managed  by  the  said  Commissioners;  and  where,  be* 
itween  high  and  low  water  marks,  the  soil  of  the  river  has  belonged 
to  the  a^'acent  owners,  the  Commissioners  of  the  river  Wear  have 

(a)  St*!.  5  0. 1,  e.  xix.    Local  and  penonal,  priralit. 
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still  thereon  put  down  moorings  for  the  use  of  ships.  The  appellant 
has  never  appointed  a  water-bailiflf  or  any  other  oflScer,  under  or  hy 
rirtue  of  the  said  lease ;  but,  previous  to  the  said  Act,  3  G.  1,  c.  iii., 
his  ancestors,  previous  lessees,  it  is  believed,  did.  The  appellant  has 
sever  held  borough  Courts,  or  received  any  rents,  customs,  dues,  or 
profits  belonging  to  such  Courts ;  but  his  immediate  ancestor,  the 
next  preceding  lessee,  the  late  Earl  of  Durham,  who  died  in  the  year 
1840,  on  one  or  two  occasions  did  hold  a  borough  Court.  Ships  en* 
tering  the  port  rarely,  except  for  the  purpose  of  being  laid  up  for  the 
winter  or  of  being  repaired,  proceed  to  or  use  any  part  of  the  port> 
except  the  parts  thereof  within  the  townships  of  Monkwearmouth 
Shore,  Monkwearmouth  and  Southwick,  on  the  north  side,  and  the 
parish  of  Sunderland  and  the  townships  of  Bishopwearmouth  and 
Bishopwearmouth  Panns,  on  the  south  side ;  and  the  whole  of  the 
tolls  (except  u  very  small  proportion),  in  respect  of  which  the  appel- 
lant has  been  rated  as  aforesaid,  are  in  respect  of  ships  proceeding  to 
the  parts  of  the  port  within  those  townships  and  that  parish.  The 
tolls  in  question,  along  with  others,  were,  it  is  believed,  very  many 
Tears  since,  collected  by  water-bailiffs  and  other  oiScers  appointed 
by  the  Bishops  of  Durham,  but  were  afterwards  demised  by  the 
Bishops  to  different  persons ;  and,  for  several  years  next  preceding 
the  date  of  the  said  lease  to  the  appellant,  were  demised  by  different 
Bishops  of  Durham  to  the  ^appellant^s  ancestors,  by  leases  r^osg 
similar  to  the  said  lease  to  the  appellant.  By  these  lessees  the  *- 
tolls  in  question  have  been  duly  collected  for  many  years  past.  They 
have  been  paid  to  Joseph  Simpson,  who  is  the  collector  of  the  light- 
hoQse  duties  at  the  port  of  Sunderland,  but  who  receives  the  tolls  on 
behalf  of  the  appellant;  and,  as  Mr.  Simpson  has  an  office  at  the 
custom-house  of  the  port,  which  is  situate  in  the  parish  of  Sunder- 
land, the  tolls  have  been  paid  to  him  at  his  office  there ;  but  the 
appellant  does  not  occupy  such  office,  except  as  thus  occupied  by 
Mr.  Simpson ;  nor  is  Mr.  Simpson  the  servant  of  the  appellant,  other- 
wise than  as  collecting  these  tolls,  for  which  he  receives  a  per  centage 
on  tlie  amount  collected.  It  was,  for  the  purposes  of  the  case,  ad- 
mitted that,  previously  to  the  appointment  of  such  Commissioners  as 
hereinbefore  mentioned,  but  very  many  years  since,  the  port  and  the 
affiiirs  and  business  thereof  were  managed  and  conducted  by  the 
Bishops  of  Durham,  or  their  lessees,  under  leases  similar  to  the  said 
lease,  or  by  officers  or  others  in  that  behalf  authorized,  appointed,  or 
employed  by  such  Bishops  or  lessees;  and,  by  such  Bishops,  lessees, 
or  officers,  beacons  were  set  up,  mooring-buoys,  posts,  and  rings  were 
placed  and  fixed  within  the  port,  for  the  use  ana  benefit  of  ships  and 
vessels  entering  the  port;  and  other  works  were  done  for  the  main- 
tenance of  the  port,  and  the  use  and  benefit  of  the  ships  resorting  to 
it.  It  is  not  known  when  the  tolls  were  first  rated  in  any  parish  or 
township,  but  a  Mr.  Lambton,  an  ancestor  of  the  appellant,  was,  in 
the  year  1771,  rated  for  these  tolls  to  the  relief  of  the  poor  in  the 
eaid  parish  of  Sunderland.  The  words  of  description  in  the  rate 
alluded  to  are  ^^  anchorage  and  beaconage,  per  Mr.  Fenwick,  steward 
to  Mr.  Lambton."  It  is,  ^however,  believed  that  these  tolls  r«2S9 
have  been  regularly  rate^l  down  to  this  time,  in  that  form,  ^ 
lince  1719,  when  the  said  parish  of  Sunderland  was  severed  from  the 
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aaid  parish  of  Bishop wearmooth.  Save  in  the  said  parish  of  Snndcsr* 
land,  these  tolls  were  never  rated  for  the  relief  of  the  poor,  until  the 
jear  1862.  In  that  year  the  ancestor  of  the  appellant,  who  was  thea 
the  lessee  of  these  tolls,  appealed  against  the  rate  for  the  said  parish 
of  Sanderland,  but  abandoned  the  appeal  and  agreed  with  the  over* 
fleers  to  be  rated  on  150/.  Immediately  afterwards,  the  townships  of 
Bishopwearmouth,  Bishopwearmouth  ranns,  Monkwearmootb,  Monk- 
wearmouth  Shore,  and  Southwick,  rated  these  tolls.  The  appellant 
has  never  resided  in  any  of  the  said  townships  or  parish  in  which  he 
is  so  rated  in  respect  of  the  said  tolls,  but  he  is  rated  in  the  township 
cf  Bishopwearmouth  in  respect  of  certain  railway  and  shipping  staiths 
occupied  by  him.  The  Court  was  to  be  at  liberty  to  draw  such 
inferences  of  fact  as  might  he  drawn  by  a  jury  upon  a  trial  at  Nisi 
Prius,  and  also  might  cause  the  case  to  be  amenaed  in  any  nuumer 
that  the  Oourt  might  think  proper. 

The  appellant,  in  respect  of  the  tolls  in  queation,  is  rated  as 
follows : — 


In  the  township  of  Bishopwearmouth,  at 

In  the  township  of  Monkwearmouth  Shore,  at 

In  the  township  of  Monkwearmouth,  at 

In  the  township  of  Southwiok,  at 

In  the  parish  of  Sunderland,  at     •        •        • 

In  the  township  of  Bishopwearmouth  Panns,  at 


£ 

s. 

d. 

100 

0 

0 

110 

0 

0 

20 

16 

8 

7 

6 

8 

150 

0 

0 

15 

0 

0 

£403     3    4 


«24oi  *No  rate  in  respect  of  the  said  tolls  had  ever  been  made  for 
^  the  relief  of  the  poor  of  any  other  township  or  parish  except 
Sunderland,  Bishopwearmouth,  Bishopwearmouth  Panns,  Monkwear- 
mouth, Monkwearmouth  Shore,  and  Southwiok.  The  estimated  front- 
age to  the  river,  the  population  according  to  the  census  of  1851,  and 
ihe  amount  of  the  present  rateable  value  of  hereditaments  rateable 
to  the  relief  of  the  poor  of  the  said  parish  of  Sunderland,  and  the 
iQwnshins  of  Bishopwearmouth,  Bishopwearmouth  Panns,  Monkwear- 
iBOuth,  Monkwearmouth  Shore,  and  Soothwick,  was  as  follows: — 


Parifh  of  SnnderlMid  -        .        .       . 
fownthlp  of  BUbopwovmovtk   - 
fowDtbip  of  DiihopwoMroiooth  Pmu 
Townibip  of  Monkwovisovth 
T^WMhip  of  Moakwotmonlh  Skor*  - 
township  of  Sonthwick      .        .        . 


For  the  purposes  of  the  ease  it  was  admitted  that  if  the  appellut 
vas  rateable  for  the  tolls  in  question,  the  sum  of  403^.  8s.  4d  was  the 
correct  amount 

The  appellant  had  appealed  against  all  the  above  rates;  but  it  had 
^n  agreed  that  the  apfKBal  against  the  late  for  the  township  of 
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Opwenrmouth  should  "be  proceeded  with,  and  the  present  case  stated, 
80  as  to  obtain  the  decision  of  the  Court  on  the  whole. 

The  questions  for  the  opinion  of  the  Court  were,  first :  Are  the 
said  tolls  rateable  to  the  relief  of  the  poor  in  all,  or  an^,  or  which  of 
the  said  townships  or  parish ?  Secondly:  If  rateable  in  more  than 
ane  of  the  said  townships  or  parish,  then  on  what  principle  is  the 
said  sum  of  4032.  Zs,  4d,  to  be  apportioned  ? 

♦  Weltby,  for  the  respondents.(a) — The  tolls  in  question  are  r«A4| 
rateable.  No  doubt,  were  they  tolls  in  gross,  they  would  not  ^ 
be  rateable.  But  they  are  not  tolls  in  gross.  The  right  to  take  them 
id  connected  with  the  use  and  occupation  of  land :  which  land  1S| 
consequently,  liable  to  an  additional  rate  in  respect  of  such  right. 
By  the  lease  of  November,  1858,  the  Bishop  of  Durham,  the  owner 
of  the  soil,  demised  to  the  appellant  the  soil  of  the.  port,  in  the  re* 
spondent  and  the  other  townships,  between  low*water  mark  on  each 
side,  together  with  the  tolls  payable  for  the  use  of  it.  The  tolls, 
therefore,  are  not  severed  from  the  soil.  They  are  payable  in  respect 
of  every  vessel  which  enters  the  port;  and  as  every  vessel  entering 
the  port  must  necessarily  pass  and  fioat  over  the  soil,  and  may  have 
to  cast  anchor  on  it,  or  to  be  moored  to  some  moorings  affixed  to  and 
sunk  in  it,  the  payment  must  be  presumed  to  be  made  in  respect  of 
each  possible  use  of  the  soil.  The  other  side  will  rely  on  Rex  v. 
Coke,  5  B.  &  C.  797  (E.  C.  L.  R.  vol.  11),  where  passing  tolls,  paid  by 
ships  to  a  lighthouse,  were  held  not  to  be  rateable  to  the  poor-rate. 
But  those  tolls  were  not  paid  in  respect  of  the  use  and  occupation 
of  the  lighthouse :  moreover,  as  is  pointed  out  in  Attorney -General 
V,  Jones,  1  McN.  &  G.  674,  the  ground  of  the  decision  was  that  they 
were  taken  from  vessels  which  did  not  come  within  the  precincts  of 
the  parish  imposing  the  rate.  In  Regina  v.  Hull  Dock  Company,  7 
Q.  B.  2  (E.  C.  L.  R.  vol.  63),  it  was  held  that  the  Company  was  liable 
to  be  rated  for  all  the  tonnage  duties  they  received  from  ships  enter- 
ing the  basin  or  docks,  which  belonged  to  them  and  were  erected 
upon  *their  land ;  but  not  for  such  duties  as  they  received  from  r*040 
ships  merely  entering  the  harbour  and  other  parts  of  the  port,  ^ 
which  were  not  their  property.  That  case  shows  that  the  test  of  the 
rateability  of  such  tolls  is  whether  or  not  they  are  paid  for  the  use 
of  the  soil.  In  the  present  case,  the  tolls  have  been  paid  for  the  use 
of  the  soil  from  time  immemorial ;  and  have  not  been  severed  from 
the  soil  by  any  of  the  enactments  set  out  in  the  case.-  As  constituting 
part  of  the  annual  profits  of  land  occupied  by  the  appellant  in  the 
respondent  township,  they  are  clearly  rateable  in  the  parish  of  Sun- 
derland and  all  the  five  townships  in  which  they  are  now  rated  ;  into 
all  of  which  ships-  paying  the  toll  come. 

Atherton,  contri. — The  toll  is  a  single  and  indivisible  toll  for  "  aa* 
ehorage  and  beaconage,"  enjoyed  by  the  appellant  quite  independently 
of  his  enjoyment  of  the  soil  of  the  port ;  althougn  it  is  true  that  be 
lusqnired  the  right  to  the  toll  bv  the  same  lease  which  gave  him  pos- 
session of  the  BoiL  Many  of  the  ships  which  pay  the  toll  anchor  on 
the  portion  of  the  soil  between  high  and  low  water  mark ;  and  the 
case  finds  that  this  portion  forms  no  part  of  the  land  demised,  b«t 
belongs  to  different  owners,  who  impose  another  toll  upon  ships  for 

(«)  Haut^jt  J«a«  4tlb    Btlbr*  Lofd  CaapMl,  a  J^  WiglltBAi^  Sil%  and  Crgnpton.  ^9» 
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its  use.  "Anchorage*'  is  defined  bj  Lord  Hale,  in  bis  work  De 
Pcrtibus  Maris,  part  2,  chap.  6  (Hargrave^s  Collection  of  Law  Tracts, 
vol.  I.,  p.  74),  as  follows:  ''Anchorage,  or  a  prestation  of  toll  for 
every  anchor  cast  there ;  and  sometimes  though  there  be  no  anchor. 
And  this  doth  in  truth  properly  and  primd  facie  arise  from  or  in  re- 
spect of  the  propriety  of  the  soil,  and  is  an  evidence  of  it.  But  yet 
it  is  not  so  always,  but  grows  due  in  respect  of  the  franchise;  for 
many  times  where  the  shore  of  a  harbour  belongs  to  a  private  lord 
*24S1  ^^  owner,  yet  if  at  full  sea  a  *ship  lets  fall  an  anchor  upon  that 

-I  place,  the  king  or  lord  of  the  port  in  point  of  franchise  hath 
usually  the  anchorage."  This  passage  shows  that  the  right  to  anchor- 
age toll  may  be  severed  from  the  ownership  of  the  soil.  [Lord  Cahf- 
BELL,  C.  J. — V(o  doubt,  the  right  may  be  so  severed.  But  in  cases 
where  the  same  person  takes  the  tolls  and  holds  the  soil,  is  not  the 
presumption  the  other  way  ?]  So  much  of  the  soil  as  lies  between 
high  and  low  water  mark  is  not  held  by  the  appellant,  and  other 
persons  take  toll  for  the  use  of  it.  But  it  is  not  to  be  presumed 
that  the  franchise  of  the  port  accrued  to  the  Bishops  of  Durham  from 
the  mere  ownership  of  the  soil  of  the  port  They  acquired  the  soil 
of  the  port  as  a  jus  regale,  but  can  have  derived  the  right  to  take 
tolls  in  the  port  only  from  a  distinct  grant  by  the  Grown.  Again,  it 
is  said  by  the  other  side  that  these  tolls  are  part  of  the  profits  derived 
by  the  appellant  from  the  occupation  of  the  soil.  But,  for  that  to  be 
so,  the  profits  accruing  from  the  tolls  ought  to  be  coextensive  with 
the  use  of  the  land ;  whereas  the  tolls  are  payable  by  all  ships  entering 
the  port,  whether  or  not  they  make  any  use  of  so  much  of  the  soil  of  it  as 
is  leased  to  the  appellant.  [Lord  Campbell,  C.  J. — But,  by  payment 
of  the  toll,  ships  obtain  a  right  to  anchor  in  any  part  of  the  port  that 
they  think  fit.]  The  fact  that  the  ships,  though  paying  him  toll,  may 
possibly  make  no  use  of  the  appellant^s  soil,  brings  the  case  within 
the  principle  of  the  decision  in  Lewis  v.  Overseers  of  Swansea,  5  E. 
&  B.  508  (E.  C.  L.  R.  vol.  85).  There  tolls  and  dues  were  payable 
to  the  corporation  of  Swansea  in  respect  of  all  goods  landed  on,  or 
shipped  from,  quays  and  wharfs  on  a  part  of  the  shore  of  the  harbour 
♦2441  ^^^^^'^  *^®  borough,  *some  of  which  were  the  property  of  the 

^  corporation  and  occupied  by  them  or  their  lessees,  and  others 
were  the  property  of  a  private  owner.  It  was  held  that  these  dues 
were  not  paid  in  respect  of  the  use  of  land,  but  were  incorporeal  and 
in  gross  ;  and  that  neither  the  corporation,  nor  any  one  to  whom  the 
dues  were  let  by  the  corporation,  was  rateable  to  the  poor-rate  in 
respect  of  any  of  the  dues.  Wightman,  J.,  in  his  judgment  in  that 
case  says,  '*  The  toll  is  taken  without  any  distinction  as  to  the  occu- 
pation of  the  land  which  is  used  for  the  carriage  of  the  goods :  and  it 
is  a  mere  accident  that  the  corporation  are  the  occupiers  of  a  portion 
of  the  land."  So,  in  the  present  case,  it  is  a  mere  accident  that  the 
right  to  the  tolls  and  the  right  to  the  greater  part  of  the  soil  of  the  port 
are  united  in  the  appellant.  The  lease  of  November,  1853,  in  which 
the  tolls  are  demised  separately  from  the  land,  includes  in  the  demise 
some  tolls  which  are,  necessarily,  connected  with  the  use  of  the  soil, 
''  pickage  and  stallage'*  for  instance.  Such  tolls,  and  such  only,  are 
rateable :  Boberts  v.  Overseers  of  Aylesbury,  1 E.  &  B.  423  (E.  C.  L.  K. 
vol.  72).    Further,  the  case  finds  that  the  toll  is  a  single  and  indivi- 
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Bible  toll,  called  "anchorage  and  beaconage;"  there  is  but  one  pay- 
ment made  in  respect  of  it.  Now  **  beaconage"  is,  clearly,  not  con- 
Bected  with  the  use  of  the  soil:  Com.  Di.  Navigation  (U);  and  is 
therefore  not  rateable :  Rex  v.  Coke,  6  B.  &  C.  797  (E.  C.  L.  R.  vol.  11). 
Wehby,  in  reply. — The  case  finds  that  the  Bishops  of  Durham 
were,  from  time  immemorial,  owners  of  the  whole  soil  and  freehold 
of  the  port,  except  in  certain  parts  where  the  adjacent  owners  are 
owners  of  the  soil  between  high  *and  low  water  mark.  It  is  r*045 
evident,  therefore,  that  every  ship  entering  the  port  must  *- 
necessarily  pass  over  some  part  of  the  soil  owned  by  the  Bishop  and 
demised  by  him  to  the  appellant.  Moreover,  it  is  found  that  the 
adjacent  owners  take  a  separate  toll,  distinct  altogether  from  that  paid 
to  the  appellant,  from  all  ships  using  the  mooriug-posts  set  up  by 
them.  As,  then,  those  persons  take  that  toll  in  respect  of  the  use  of 
their  soil,  it  is  equally  reasonable  to  suppose  that  the  toll  which  the 
appellant  takes  is  levied  in  resi^ct  of  the  use  of  so  much  of  the  soil 
as  is  vested  in  him.  Cur.  adv.  vuU. 

WiGHTMAN,  J.,  now  delivered  the  judgment  of  the  Court. 

In  answering  the  first  question,  whether  the  tolls  are  rateable,  we 
are  to  consider  whether  they  are  tolls  in  gross,  or  tolls  connected  with 
the  occupation  of  the  soil:  and  this  must  be  determined  in  the  same 
manner  as  if  the  nature  of  the  tolls  had  been  discussed  when  they 
were  received  by  the  Bishop  of  Durham  or  his  lessee,  before  stats. 
3  G.  1,  c.  iii.,  6  &  7  W.  4,  c.  19,  and  21  &  22  Vict.  c.  45 ;  none  of 
these  statutes  having  severed  the  tolls  from  the  soil,  if  they  ever  were 
connected  together.  According  to  the  statement  in  the  case,  these 
tolls  have  always  been  taken  in  respect  of  ships  entering  and  using 
the  port  of  Sunderland.  This  port  begins  on  crossing  the  bar  at  the 
mouth  of  the  river  Wear;  extends  to  a  bridge  near  Limley  Park; 
comprehends  the  whole  space  of  the  river  from  low-water  mark  on 
the  north  side  to  low-water  mark  on  the  south  side ;  and  is  in  the 
several  contiguous  parishes  or  townships  on  both  sides,  usque  ad 
medium  filum  aquse.  The  Bishop  was  the  owner  of  *the  soil  r«o4A 
and  freehold  of  the  said  port  between  low-water  mark  on  the  ^ 
one  side  and  low-water  mark  on  the  other  side.  Every  ship  entering 
the  port  may  have  to  cast  anchor  therein,  or  to  be  moored  to  some 
moorings  affixed  to  the  river,  and  sunk  in  the  river  or  on  the  quays 
and  shores  adjacent.  The  Bishop  and  his  lessees  maintained  the 
beacons  and  moorings  in  the  river  Wear.  Previously  to  the  appoint- 
ment of  Commissioners,  the  port,  and  the  affairs  and  business  thereof, 
trere  managed  and  conducted  by  the  Bishops  of  Durham,  or  their 
lessees,  under  leases  similar  to  that  granted  to  the  appellant ;  or  by 
officers  or  others  in  that  behalf  authorized,  appointed,  or  employed 
by  such  Bishops  or  lessees :  and  by  such  Bishops,  lessees,  or  officers, 
beacons  were  set  up,  mooring-buoys,  posts,  and  rings  were  placed 
and  fixed  within  the  port  for  the  use  and  benefit  of  ships  entering 
the  port,  and  other  works  were  done  for  the  maintenance  of  the  port 
and  the  use  and  benefit  of  the  ships  resorting  to  it.  The  tolls  rated 
have  been  paid  immemorially  to  the  Bishop  or  his  lessees,  and  havo 
been  called  ''anchorage  and  beaconage  tolls,"  being  la.  2d.  for  and  ia 
iwpect  of  every  British  ship  which  enters  the  port :  and  formerly 
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double  that  sam  was  paid,  and  now,  by  Act  of  Parliament,  in  conse- 
quence of  reciprocity  treaties,  the  same  sum  is  paid  on  every  foreign 
ship  which  enters  the  port.  The  tolls  are  supposed  formerly  to  have 
been  collected  by  water-bailifis  appointed  by  the  Bishop  or  his  les- 
sees ;  but  are  now  received  by  the  collector  of  lighthouse  dues  in  the 
port  of  Sunderland,  at  his  office  in  the  custom-house  there.  The  tolls 
appear  to  have  been  rated  to  the  relief  of  the  poor  in  the  parish  of 
Sunderland  since  the  year  1719;  but  they  were  not  rated  m  any  of 
the  townships  into  which  the  port  of  Sunderland  extends  till  1852. 
*2471  ^^  ^^^^  *year  the  ancestor  of  the  appellant,  who  was  then 
^  lessee  of  the  tolls,  appealed  against  the  rate  for  the  parish  of 
Sunderland,'  but  abandoned  that  appeal,  and  agreed  with  the  over- 
seers of  Sunderland  to  be  rated  on  loOL  Immediately  afterwards 
the  five  townships  named  in  the  case  rated  these  tolls,  making  an 
aggregate  of  403/.  3^.  4(/.,  which,  if  they  are  rateable,  is  admitted  to 
be  the  fair  amount  Taking  all  these  &ct8  into  consideration,  we  are 
of  opinion  that  the  tolls  are  not  tolls  in  gross,  but  are  tolls  connected 
with  the  occupation  and  use  of  the  soil.  They  seem  to  us  to  be  very 
much  in  the  nature  of  dock  dues.  The  Bishop  was  the  owner  of  the 
soil  of  parts  of  the  port,  and,  by  the  outlay  of  money  on  various 
works,  he  rendered  the  port  safe  and  commodious  for  shipping :  in 
oonsideration  whereof,  by  an  exercise  of  the  just  prerogative  of  the 
Grown,  he  appears  to  have  been  authorized  to  receive  a  fixed  sum,  of 
reasonable  amount,  for  every  ship  which  entered  his  port.  Gonsue- 
tudines,  or  tolls,  are  almost  incident  to  every  ownership  of  a  port,  and 
we  think  they  are  to  be  considered  as  payable  ratione  soli,  and  for 
benefit  conferred :  not  as  an  arbitrary  extortion  under  the  colour  of 
law.  The  toll  here  is  called  ^'anchorage  and  beaconage;''  but  it  must 
be  considered  as  covering  all  the  accommodation  afforded  by  the 
owner  of  the  port  to  the  ships  which  frequent  it,  as  no  other  payment 
is  made  to  him.  There  was  a  strong  objection  oflkred  to  ''beacon- 
age." But  the  owner  of  this  port  does  appear  to  have  erected  beacons 
within  the  port ;  and  the  anchorage  ana  mooring-chains  are  a  direct 
use  of  the  soil  within  the  parish  and  townships  imposing  the  rate. 
If  the  use  of  the  soil  is  any  part  of  the  consideration  for  the  payment 
of  the  tolls,  we  think  that  this  is  enough  to  connect  them  With  the 

*2481  ^^^"P^^^^*^  *^^^  ^^^  ^^  ^^®  ^^^»  ^^^  ^^  render  them  rateable 
^  We  lately  held,  in  the  Buncorn  Case,  that  tolls  called  *'  an- 
chorage," which  probably  were  for  the  use  of  the  soil,  were  not  rate- 
able; but  that  was  because  it  was  found  that  the  corporation  of 
Liverpool,  the  appellants,  were  not  the  owners  or  occupiers  of  any 
land  within  the  township,  the  place  where  the  ships  anchored  being 
extra-parochial.  Here  the  soil  where  the  ships  anchor  and  the  moor- 
ing-chains  were  f  xed  is  within  the  parish  or  township  of  the  respond- . 
ents.  If  there  be  a  payment  to  the  owner  of  the  soil  by  the  party 
who  uses  his  soil,  and  no  other  consideration  can  be  suggested  for 
the  payment,  must  not  the  use  of  the  soil  be  regarded  as  the  con- 
sideration for  the  payment  7  The  tolls  originally  connected  with  the 
•oil  may  be  severed  from  the  soil  and  become  tolls  in  gross.  Here> 
however,  there  is  nothing  to  show  such  a  severance ;  for  the  tolls  and 
the  soil  have  remained  united  in  the  same  owner.  The  counsel  for 
the  appellant  chiefly  relied  upon  the  Swansea  Case,  Lewis  v.  Overseers 
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of  Swansea,  6  E.  &  B.  508  (E.  C.  L.  R.  rol.  85).  There  all  the  tolls 
mted,  wheresoever  collected  within  the  port,  were  considered  to  be 
of  the  same  aniform  nature ;  and  part  of  them  being  clearly  not  for 
the  use  of  the  soil  and  not  rateable,  this  was  supposed  to  give  the 
same  character  to  the  whole.  Bex  v.  Coke,  6  B.  &  C.  797  (£.  C.  L.  B. 
vol.  11),  and  the  other  lighthouse  cases,  were  likewise  i^erred  to ; 
but  these  merely  decide  that  the  owner  of  the  lighthouse  cannot  be 
rated  for  passing  tolls  collected  out  of  the  parish,  as  they  do  not  con- 
stitute  part  of  the  annual  profits  of  the  house  or  land  where  the  light 
is  placed.  The  tolls  in  question,  on  the  contrary,  constitute  part  of 
the  annual  profits  of  land  occupied  by  the  appellant  ♦within  rtoig 
the  township,  and  therefore  they  are  rateable.  Objection  was  *• 
made  that  the  foreshore,  between  high  and  low  water  mark,  did  not 
belong  to  the  Bishop,  and  that  payments  were  sometimes  made  to  the 
private  owners  of  the  foreshore  by  ships  for  the  use  of  it.  How  can 
these  conventional  payments,  made  to  others  for  the  use  of  their  soil, 
at  all  affect  the  nature  or  the  incidents  of  the  payments  made  to  the 
Bishop  for  the  use  of  his  soil  ?  We  are  likewise  asked,  by  the  first 
question,  "  Whether  the  tolls  are  rateable  in  all,  or  which,  of  the  said 
townships  or  parish  ?"  We  answer,  in  all  in  which  any  part  of  the 
port  of  Sunderland  is  situate,  and  to  which  ships  paying  the  toll 
come.  These  seem  to  be  the  parish  of  Sunderland  and  the  five  town* 
ships  in  which  the  tolls  are  now  rated.  There  are  other  parishes  and 
townships  into  which  the  port  extends ;  but,  as  it  is  not  stated  that 
ships  wnich  have  paid  the  toll  come  into  these  parishes  and  town- 
ships, we  do  not  think  that,  in  respect  of  the  tolls,  there  is  any  profit- 
able occupation  of  the  soil  of  the  port  within  these  parishes  and 
townships.  In  answer  to  the  second  question,  we  are  of  opinion  that, 
in  the  parish  and  five  townships  in  which  the  tolls  are  rateable,  they 
ought  to  be  rated  upon  a  calculation  of  the  number  of  ships  paying 
the  toll,  and  coming  into  those  parts  of  the  port  which  are  in  the 
parish  of  Sunderland  and  the  five  townships  respectively ;  and  that 
they  ought  not  to  be  rated  according  to  the  frontage  or  population, 
neither  of  which  could  afford  an  v  criterion  for  the  profits  of  the  soil 
of  the  port  made  within  the  parish  or  the  townships. 

Judgment  for  the  respondents. 
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Stat  2  W.  A  H.  tesi.  1,  e.  6,  i.  2,  enaets  **  that  wbere  any  goodi  or  ebattel*  tban  be  diitrained 
for  tnj  rniV'  **  and  the  tooMit  or  owoor  of  tbo  goods  ao  diatrainod  abaU  aot  within  Ato  dajri 
Bcit  afttr  mob  diatraae  taken,  and  notice  thereof "  '•  replevj  the  tame,"  the  penon  dittraining 
■•7,  afler  aaeh  diatroH  and  notice,  and  expiration  of  the  five  daj8,  lell  the  goods.  StaU  11 
G.  2,  e.  19,  a.  10,  empowers  the  person  making  a  distress  *'  to  impoand,  or  otherwise  secure  the 
dtftrMs"  "  in  such  place,  or  on  such  part  of  the  premises  chargeable  with  the  rent,  as  shall  ha 
■Mt  ti  and  oonvenient  for  the  impounding  and  eeouring  such  dlBtress»" 

Held  that»  upon  tha  equity  of  sUt.  2  W.  A  Mt  sesi.  1,  e.  6,  s.  2,  a  Under  by  the  tenant  of 
•^  real  dne,  and  eosts,  to  the  person  distraining,  within  five  days  afler  the  distress  is  taken 
wd  bsfore  sale,  though  after  the  distress  has  been  impounded  in  aceordaace  with  staL  11  6.  2, 
<•  it,  s.  10,  is  a  good  tender. 

Bliisk  Taylor,  8  M.  A  W.  dl6,t  OTamdad* 
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8«mbl9,  that  a  distrest  ii  loAciently  impoonded,  in  aoeordaooe  wiih  tUt.  11  O.  3,  e.  19, 1. 10, 
where,  with  the  consent  of  the  tenant,  the  person  distraining  makes  an  inventory  of  part  of 
the  goods  distrained,  seryes  it,  together  with  notice  of  the  distress,  on  the  tenant,  and  leaves 
a  man  in  possession  on  the  premises,  but  does  not  disturb,  locli  op,  or  remove  any  of  the 
goods. 

The  first  count  of  tbe  declaration  alleged  that  plaintiff  was  tenant 
to  defendants  of  the  upper  part  of  a  house,  No.  46,  New  Bond  Street, 
at  a  yearly  rent,  payable  quarterly ;  that  defendants,  pretending  that 
certain  arreiars  of  the  saia  rent  were  due  to  them,  wrongfully  seized 
and  sold,  as  a  distress  for  such  arrears  of  rent,  household  furniture 
and  other  goods  of  plaintiff.  Averments :  first,  that  the  goods  seized 
and  sold  were  more  than  sufficient  to  satisfy  the  said  pretended 
arrears ;  secondly,  that  the  distress  was  for  more  rent  than  was  due ; 
thirdly,  that  defendants  did  not,  before  the  sale  of  the  goods,  leave 
on  the  premises  any  notice  of  the  distress  or  of  the  cause  of  taking 
the  same ;  fourthly,  that  defendants  wrongfully  and  without  plaintiff^s 
consent  sold  the  goods  without  having  them  duly  appraised ;  fifthly, 
that  defendants  did  not  sell  the  goods  for  the  best  available  price; 
*2511  ^'^^^^7'  ^^^^  although,  before  the  goods  so  ^seized  were  sold, 
^  and  before  the  same  were  impounded,  plaintiff  tendered  to 
defendants  a  sum  sufficient  to  satisfy  the  rent  actually  due,  and  costs, 
and  requested  them  to  redeliver  the  said  goods  to  him,  yet  defendants 
refused  to  accept  the  sum  so  tendered,  and  wrongfully  kept  and  with- 
held the  goods  from  plaintiff,  and  sold  the  same;  seventhly,  that 
although,  before  the  goods  so  seized  were  sold,  and  before  the  expira- 
tion of  five  days  from  the  time  of  seizure,  plaintiff  tendered  to 
defendants  a  sum  sufficient  to  satisfy  the  rent  actually  due,  and  costs, 
and  requested  them  to  redeliver  the  said  ffoods  to  him,  yet  defendants 
refused  to  accept  the  sums  so  tendered,  and  wrongfully  and  maliciously 
kept  and  withheld  the  goods  from  plaintiff,  and  sold  the  same. 

Second  count:  That,  plaintiff  being  tenant  to  defendants  as  in  the 
first  count  mentioned,  defendants  seized  and  carried  away,  as  a  dis- 
tress for  pretended  arrears  of  rent,  household  furniture  and  other 
goods  of  plaintiii)  in  excess  of  other  goods  of  plaintiff  which  were 
sufficient  to  satisfy  the  rent  actually  due,  and  defendants  thereby 
injured  and  damaged  the  goods  seized,  and  deprived  plaintiff  of  the 
use  of  them  for  a  long  time ;  whereby  plaintiff  was  prevented  from 
letting  lodgings  as  he  otherwise  would  have  done ;  and  was  other- 
wise inconvenienced  and  injured. 

Third  count :  Trover  for  household  furniture  and  other  goods  of 
plaintiff. 

Fourth  count :  Detinue  for  the  same  goods. 

Pleas.  1.  To  the  first  three  counts;  Not  guilty  (by  statute;  11  G. 
2,  c.  19,  8,  21).  2.  To  the  breach  of  duty  sixthly  averred  in  the  first 
count ;  a  traverse  of  the  tender  by  plaintiff  before  the  goods  were 
impounded.  8.  To  the  same ;  a  traverse  of  the  request  by  plaintiff 
*2521  ^  ^defendants  to  redeliver  tbe  goods.  4.  To  the  breach  of 
-'  duty  seventhly  averred  in  the  first  count;  a  traverse  of  the 
tender  by  plaintiff  before  the  expiration  of  five  days  from  the  seizure 
of  the  goods  or  at  any  time.  5.  To  the  same;  a  traverse  of  the 
Tequest  by  plaintiff  to  defendants  to  redeliver  the  goods.  6.  To  the 
fourth  count ;  a  traverse  of  the  detainer.    7.  To  the  same ;  a  justjfi- 


2  ELLIS  k  ELLIS.    Q.  B.  252 

cation  of  the  detainer  as  a  distress  and  impounding  of  the  goods  for 
rent  in  arrear. 

Issues  on  all  the  pleas ;  and,  to  the  7th  plea,  new  assignment  of 
excess.    Plea  to  the  new  assignment;  Not  guilty.    Issue  thereon. 

There  was  also  a  demurrer  by  defendants  to  the  breach  of  duty 
seventhly  averred  in  the  first  count.    Joinder  in  demurrer. 

And  a  demurrer  by  plaintifi'  to  the  2d,  8d,  and  6th  pleas.  Joinder 
in  demurrer. 

At  the  trial,  before  Wightman,  J.,  at  the  Sittings  for  Middlesex  in 
last  Easter  Term,  it  appeared  that  the  plaintiff  was  tenant  to  the 
defendants,  from  year  to  year,  of  the  upper  part  of  the  house,  No.  46, 
New  Bond  Street,  which  he  let  out  as  lodgings,  the  defendants  them- 
selves occupying  the  ground  floor  as  a  bookseller^s  shop.  At  Mid- 
summer, 1858,  the  plaintiff  gave  the  defendants  notice  to  quit  on  the 
following  Christmas.  On  21st  October,  1858,  three  quarters'  rent 
being  then  in  arrear,  one  Taylor  went  to  the  house  with  a  warrant  of 
distress,  signed  by  the  defendants.  The  plaintiff's  wife  (who  resided 
on  the  demised  premises,  and  had  the  sole  management  of  them,  the 

Elaintiff  himself  being  an  invalid  and  living  elsewhere)  was  from 
ome;  and,  the  first  floor  being  locked,  Taylor  went  with  a  man  into 
the  second  floor  and  made  an  inventory  of  the  furniture  there; 
•which,  together  with  a  notice  of  distress,  he  gave  to  a  servant.  r*ncq 
The  man  was  left  in  possession,  and  remained  in  the  kitchen  ^ 
by  day,  sleeping  on  the  third  floor  at  night.  The  warrant  of  distress 
was  for  108t,  alleged  arrears  of  rent,  being  lOZ.  more  than  was  actually 
in  arrear.  The  notice  of  distress  was  addressed  to  the  plaintiff's  wife, 
and  was  as  follows.  "Take  notice  that'*  "I  have  this  day  seized  and 
distrained  the  goods,  chattels,  and  efleots  found  on  the  premises,  the 
upper  part,  situate  No.  46,  New  Bond  Street,"  *'for  rent  due  and  in 
arrears  to*'  defendants  "on  29th  September  last,  being  108Z.,  and  have 
taken  an  inventory  thereof,  a  true  copy  of  which  is  hereunder  writ 
ten ;  and  if  you  do  not  pay  the  rent  so  aue,  together  with  the  charges 
attending  this  distress,  or  replevy  the  said  goods,  chattels,  and  effects 
in  the  inventory  mentioned,  I  shall,  at  the  expiration  of  five  days 
from  the  date  hereof,  make  sale  of  the  same,  according  to  the  direc- 
tion of  the  Act  of  Parliament,  of  which  take  notice.  D^ted  21st 
October,  1858."  The  inventory  specifitMl  the  furniture  and  goods  in 
the  second  floor,  and  added  "and  any  other  property  on  the  premises 
sufficient  to  pay  rent  and  expenses."  On  26th  October,  1858,  at 
about  10  o'clock  p.  m.,  a  tender  was  made,  on  behalf  of  the  plaintiff, 
of  98/.,  the  rent  which  was  really  in  arrear,  and  also  of  the  costs  of 
the  levy,  to  the  man  in  possession.  Defendants  were  not  then  on  the 
premises.  The  man  in  possession  sent  over  to  Taylor,  the  broker, 
who  lived  near,  and  a  clerk  of  Taylor  came  to  the  house  in  the  course 
of  about  half  an  hour,  when  the  tender  was  made  to  and  refused  by 
him.  On  the  following  day,  27th  October,  Taylor  came  to  make  the 
appraisement  preparatory  to  a  sale,  and  demanded  access  to  the  first 
floor  rooms,  saying  that  if  *they  were  not  opened  he  should  (■♦054 
break  open  the  door;  upon  which  Mrs. Johnson,  the  plaintiff's  '* 
▼ife,  unlocked  the  door.  The  same  thing  took  place  as  to  a  room  on 
the  third  floor.  On  the  same  day  goods  which  proved  more  than 
sufficient  to  cover  the  rent  really  due,  and  expenses,  were  appraised, 
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and  removed  from  the  premises  to  sale-rooms  in  the  neighbourhood^ 
where  some  of  them  were  sold  on  8th  November.  Those  of  them 
whioh  were  not  sold  were  forthwith  redelivered  to  the  plaintiff's  wife, 
at  the  house  in  Bond  Street,  at  the  defendant's  expense.  A  verdict 
was  taken  for  the  plaintiff^  with  52.  damages,  it  being  agreed  that 
leave  should  be  reserved  to  the  plaintiff  to  move  to  increase  the 
damages  by  602.,  if  the  Court  should  be  of  opinion,  on  the  argument 
of  the  demurrers,  that  the  sale  was  illegal;  leave  being  also  reserved 
to  him  to  move  on  the  point  that  the  facts  did  not  show  an  impound- 
ing in  law. 

Hhyes,  Serjt.,  in  last  Easter  Term,  obtained  a  rule  calling  on  the 
defenclants  to  show  cause  why  the  damages  should  not  be  increased 
to  662.,  and  why  the  verdict  should  not  be  entered  for  the  plaintiff  on 
the  issue  joined  on  the  allegation  that  the  defendants  sold  after  a 
tender  made  before  impounding :  on  the  ground  that,  on  the  evidence, 
no  impounding  had  taken  place  before  the  tender.  And  it  was  further 
ordered  that  the  demurrers  should  come  on  for  argument  with  the 
rule. 

ICeane,  for  the  defendants.(a) — The  evidence  shows  that  there  was 
an  impounding  before  the  tender.  Stat.  11  G.  2,  c.  19,  s.  10,  em- 
powers the  person  making  a  distress  "  to  impound,  or  otherwise  secure 
♦95nl  ^^^  *distress"  "  in  such  place,  or  on  such  part  of  the  premises 
J  chargeable  with  the  rent,  as  shall  be  most  fit  and  convenient 
for  the  impounding  and  securing  such  distress."  That  which  was 
done  by  Taylor  on  2l8t  October,  1858,  was  a  sufficient  compliance 
with  tliis  enactment :  Thomas  v.  Harries,  1  M.  &  G.  695  (E,  C.  L.  R. 
vol.  89),  Tennant  v.  Field,  8  E.  &  B.  886  (E.  C.  L.  R.  vol.  92).  [Lord 
Campbell,  C.  J. — ^It  is  now  well  settled  that  it  is  not  necessary,  in 
order  to  constitute  an  impounding,  that  the  whole  of  the  goods  dis* 
trained  should  be  put  together  or  removed  from  the  premises ;  but 
here  the  goods  were  left  entirely  undisturbed.]  There  may  be  an 
impounding  without  any  disturbance  or  removal  of  the  goods:  Firth 
t\  Purvis,  5  T.  R.  432,  Washbom  v.  Black,  11  East  405,  n.  In  the 
latter  case,  it  is  true,  as  also  in  Tennant  v.  Field,  the  tenant  con- 
sented to  the  manner  of  impounding  adopted,  namely,  the  leaving  a 
person  in  possession  of  the  goods,  whioh  continued  undisturbed,  on 
the  premises.  Slight  evidence,  however,  is  sufficient  to  prove  the 
tenant's  consent  (if  his  consent  be  necessary)  to  that  which  is  so  much 
for  his  benefit ;  and  in  the  present  case  the  acquiescence  of  the  plain* 
tiff's  wife  in  Taylor's  acts,  throughout,  is  sufficient  evidence  of  the 
plaintiff's  consent  to  them.  An  impounding,  or  otherwise  securing, 
oy  putting  a  man  into  possession  of  goods  distrained,  but  left  on  the 
premises,  must  have  been  in  the  contemplation  of  the  Legislature 
when  a  charge  per  diem  for  "  man  in  possession"  was  included  in  the 
schedule  to  stat.  67  G.  3,  c.  98,  the  Act  whioh  regulates  the  charges 
to  be  made  when  a  distress  is  for  less  than  202.,  and  which  must  have 
been  framed  with  reference  to  the  practice  under  stat  11  G.  2,  c  19, 
«AKai  8.  10.     '''Such  a  method  of  impounding  was  recognised  as 

^^^i  sufficient  in  Child  v.  Chamberlain,  5  B.  &  Ad.  1049  (E.  C.  L.  B. 
vol.  27) ;  and  Swann  v.  The  Earl  of  Falmouth,  8  B.  &  C.  466 
(E.  G.  L.  B.  vol.  15),  shows  that  mere  notice  to  the  tenant  of  the  dis- 

(a)  MaiiiUjr,  Jime  6Ul    B«foio  Lord  CunpbaU,  C.  J,,  Wlghtaum,  Xrl«^  tnti  Cr*»ptom,  Ja. 
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Iress,  and  of  the  distrainer's  intention  to  sell  the  goods  unless  the)^ 
ue  replevied  or  the  rent  is  paid,  is  enonsh  to  satisfy  the  requiremoits 
of  the  last^mentioned  statute;  althongn  the  distrainor  afterwards 
quits  the  premises  and  does  not  leave  aay  person  in  possession.  The 
tender  by  the  plaintiff  was  therefore  too  late,  being  made  after  the 
impoancung. 

Mayes,  Serjt,  and  C.  W.  Wood,  contriL-^First,  the  goods  distrained 
vere  not  impounded  before  the  tender  was  made.  Stat.  11  G.  2,  c.  19, 
&  10.  implies  a  distinction  between  to  ''impound"  and  to  "otherwise 
secure."  It  may  be  admitted  that  the  evidence  shows  that  the  goods 
veie  **  otherwise  secared"  in  a  manner  to  satisfy  the  statute.  They 
▼ere  not,  however,  impounded.  In  order  to  impound  them,  it  would 
have  been  necessary  for  Taylor  to  have  collected  them  together  into 
one  room,  to  have  locked  the  door,  and  to  have  taken  away  the  key. 
The  distinction  is  important ;  for  the  technical  consequence,  at  com* 
mon  law,  of  an  impounding,  namely,  the  ousting  of  a  subsequent 
tender,  does  not  extend  to  an  *'  otherwise  securing*'  under  the  statute. 
If  the  securing  of  the  goods  on  the  premises  is  equivalent  to  an 
^  impounding  and  ousts  the  tender,  there  is  no  moment  of  time  at  which 
a  tenant  can  legally  tender,  after  a  distress  is  put  in,  where,  as  in  the 
present  case,  the  distress  and  the  impounding  are  concurrent  acts. 
Bat,  secondly,  even  assuming  that  the  goods  were  impounded  r^nri^ 
^before  the  tender,  it  is  contended  that  the  tender  within  the  '- 
next  five  days,  and  before  the  sale,  was  good,  notwithstanding ;  if  not 
at  common  law,  at  all  events  upon  the  equity  of  stat.  2  W.  &  M. 
seas.  1,  c  6,  a  2.  Pilkington's  Case,  6  Bep.  76  a,  is  the  authority 
generally  cited  for  the  proposition  that  a  tender  after  impounding  is 
too  late.  That,  however,  was  a  case  of  distress  damage  feasant.  Lord 
Coke's  report  of  it,  moreover,  refers  to  a  case  ''aojudged  Trin.  88 
Kliz.  between  Nevil  and  Segrave"  to  the  same  effect.  But  in  the 
report  of  Pilkington's  Case,  in  Croke  (Pilkington  v.  Hastings,  Cro. 
Eliz.  818),  it  is  said  that  **  a  precedent  was  cited  in  this  Court,  that 
the  tender  of  amends,  after  the  impounding,  was  good;  which  was 
Trin.  88  Eliz.  rot  827,  between  Bafdsev  and  Segrave."  Probably 
the  case  which  was  actually  cited  was  Nevill  v,  Seagrave,  Cro.  Eliz, 
332,  Trin.  88  Eliz.  rot  828;  an  action  of  replevin  in  which  the 
defendant  avowed  for  damage  feasant ;  and  the  plaintiff  replied  that, 
the  day  after  the  distress  taken,  he  tendered  sufficient  amends,  soil, 
sixpence,  which  the  defendant  refused;  upon  which  the  plaintiff 
demurred,  because  the  tender  was  not  before  tne  impounding.  Gawdy 
argued  that  "  the  tender  is  good,  although  the  cattle  be  impounded ; 
,  and  if  the  party  that  distrained  refuseth  it,  the  owner  may  talie  them 
'  out  of  pound ;''  and  the  Court  appears  to  have  been  of  that  opinion,  as 
they  "gave  day  to  the  defendant  to  show  cause  to  the  contrary,  other- 
wise judgment  shall  be  given  for  the  plaintiff;"  although  ''Tanfield 
at  the  bar  said  it  was  adjudged  in  Sir  Henry  Cromwers  case  in  the 
Common  Bench,  that  tender  after  impounding,  cometh  too  late." 
Pilkington's  Case  *was,  however,  mainly  decided  on  another  r«QRa 
point;  for,  whatever  was  the  precedent  really  cited,  Croke  ^ 
says  that  "  the  Court  had  not  much  regard  thereto,  because  they 
were  resolved  upon  the  last  point,  that  the  tender  to  the  servant 
was  not  good;''  Pilkington  v.  £Ustings»  Cro.  Eliz.  818.     Qranting; 
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llbw^«r,  sihKt  Pilkiiigtoiils  Case,  6  Bep.  76  a,  is  an  aifthority  AtX 
%  it^nder  after  impoandtng  is  4oo  late,  m  a  caae  of  •didtress  damage 
^sutft,  this  Gcfisn  hsM  «aid  that  that  dootriDe  »  not  to  be  exteadol 
to  eased  <>!  difttrett  for  vent :  Hatch  v.  Hale,  15  Q.  B.  10  (£.  C.  L.  fi. 
Wcl.  69).  Loitd  Coke,  oertamfy,  in  TheSix  Carpenters'  Case,  8  Rep. 
146  a,  147  a,  states  as  a  ffcneral  rule  that  tender  after  impounding  is 
Hoo  late,  in  all  cases  of  mstrees.  He  there  aays :  ''  Note,  reader,  this 
difference  that  tender  upon  the  land  before  the  distress,  makes  tbs 
distress  tortious;  tender  after  the  distress,  and  before  the  impounding, 
tnakes  the  detainer,  and  not  the  taking,  wrongful :  tender  after  the 
impounding,  makes  neither  the  one  nor  the  other  wrongful ;  for  then 
It  comes  too  late,  because  then  the  cause  isput  to  the  irial  of  the  law, 
to  be  there  determined.  But  after  the  law  has  determined  it,  and  the 
^Kvowant  has  return  irreplevisable,  yet  if  the  plaintiff  makes  him  t 
efficient  tender,  he  may  have  an  action  of  detinue  for  the  detainer 
lifter ;  or  he  may,  upon  satisfaction  made  in  Court,:have  a  writ  for  the 
redelivery  of  his  goods."  It  may  be  doubted  whether  this  passage 
<eOrrectly  states  the  ktw  as  it  then  stood.  A  landlord  was  then  entitled 
to  h61d  a  distress  as  a  mere  pledge,  till  :the  Tent  was  paid;  he  could 
<&at  sell  it.  Upon  paying  the  rent,  the  tenant  Teceived  back  his 
>goods.  But,  according  to  Lord  Coke,  the  ^nant,  if  he  neglected  to 
^i^g^  tender  the  rent  ^before  the  impounding,  was  compelled  to 

''  incur  the  costs  of  am  action  of  replevin  in  which  ne  must 

^necessarily  fail,  before  he  could  have  any  remedy  against  his  landlord 

ifor  the  continued  detention  of  the  goods.    Supposing,  however,  that 

euch  was  the  state  of  the  law  before  'thB  rpassing  of  stat.  2  W.  &  M. 

'Bess.  1,  c.  6,  it  was  altered  by  that  statute.    The  title  of  this  Act  throws 

flight  upon  the  object  which  the  Legielature  bad  in  view.    It  is 

^entitled  *' An  Act  for  enabling  4he  isate  of  goods  distrained  for  rent, 

(in  case  the  rent  be' not  paid  iti  a  reasonable  time."    And  this  object 

•is  further  illustrated  by eect.  1,  which  tecites^that  "the  mostordinaTy 

'and  ready  way  for  recovery  of  arrears  of  rent  ib  by  distress,  yet  such 

^distresses  not  being  to ^faie  sold,  but  only  detaixtedas  pledges  for 

^enforcing  the  payment  of  such  rent,  the  persons  distraining  have 

•little  benefit  thereby."    As  a  remedy  for  thia  state  ^of  things,  it  is 

s^aCted,  bysect.  2,  "that  where  any  goods  or  chattels  shall  be  dis- 

*irained  for  any  rent,"  "and  the  tenant  or  owner  of  the  goods  sodis- 

ttirainedshallnot  within  five  days  next  after  such  distress  taken,  and 

notice  thefreof,"  *'  replevy  the  same,"  then,  at  the  expiration  of  the  five 

da3rs,  the  pers<yn  distraining  may  cause  the  gooas  to  be  appraised 

i  and  sold.    Although  this  enactment,  in  terms,'Testri€ts  the  tenant's 

'ycmedy,  after  a  distress  has  been  put  in,  to  an  action  of  replevin ;  still, 

^if  ^  an  equitable  construction,  in  aceordance  with  the  intention,  is  given 

-to  the  Act,  it  is  evident  that  it  was  meant  to  protect  the  tenant  also, 

if  he  tenders  the  rent  within' the  five  days,  though  after  the  distress 

is  impounded.    [Wightmak,  J.— Ellis  v.  Taylor,  8  M.  &  W.  415,t  is 

*2601  ^^  ftnthority  against  you.]    It  must  be  admitted  that  it  is.    ^In 

-I  that  case,  however,  the  judgmrent  was  rested  on  tlie  ground 

that  Thomas  v.  Harries.  1  M.  &  G.  «95  (E.<  C.  L.R.  vol.  89),  and  Ladd 

■^v.  Thomaa,  12  A.  &  E.  117  (E.  C.  L.  R.  vol.  40),  had  already  decided 

the  point.    Ladd  v.  Thomas,  however, '  decided  nothing  more  than 

4hat'a  distrainor  wtj  justifpp6tatning  >  poaiogaieo^  *f  tko  difitiOKviMt- 
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Tithstanding  a  tender  of  the  rent  made  after  tbe  impounding;  jupj^ 
that  he  may  sell  the  distress  .after  such  tender.  Thomas  t;.  Harriefl^ 
did,  it  is  true,  decide  the  point ;  but  is  a  case  of  very  little  weig^^ 
as  Bosanquet  and  Erskine,  Js.,  concurred  in  the  judgment  with  hest- 
tation,  and  Maule,  J.,  dissented  from  it.  In  Ellis  v.  Taylor,  8  M.  Jk 
W.  415,t  the  Court  overlooked  the  distinction  which  exists  betyreea 
a  distress  for  rent  and  a  distress  damage  feasant ;  and  did  not  give  dii^ 
regard  to  the  form  of  the  action,  whico  was  not  replevin,  but  one  for 
filing  the  distress.  That  case  ought  now  to  be  overruled.  [Wight-  J 
XAX;  J. — ^^I  see  that  in  Ellis  v,  Taylor,  Parke,  B.,  who  seems  not  tc 
iave  been  in  Court  when  the  rule  was  made  absolute,  said,  when  tiit 
rale  was  moved  for  (8  M.  &  W.  416  :t)  "At  common  law,  undoubtedhr 
a  tender  made  after  impounding  is  too  late;  but  the  question  ^ 
whether,  upon  the  equity  of  the  statute  2  W.  ft  M.  sess.  1,  c.  5,  s.  ^, 
an  action  is  not  maintainable  for  selling  goods  seized  under  adistresuSj^ 
when  a  tender  of  tbe  rent  and  expenses  is  ipade  before  the  sali^ 
although  after  the  impounding.  It  is  laid  down  in  Mr.  Chitty's  Prece- 
dents in  Pleading,  vol.  ii.,  p.  728  (6th  ed.)  that  in  a  distress  for  rent 
upon  the  eauity  of  this  statute,  a  sale  of  the  distress  after  tender  en 
the  rent  ana  costs  would  be  illegal,  and  that  in  such  case  trespass  .19 
the  proper  remedy :  and  certainly  the  precedents  are  constantly  .ip. 
this  form.  The  object  of  the  distress  is  *only  to  realize  the  r«Q||| 
rent.'*]  It  is  contended,  for  the  plaintiflF,  that  that  is  a  correct  ^  ■ 
statement  of  the  law.  Had  Parke,  5.,  taken  part  in  the  judgment  in 
Ellis  r.  Taylor,  8  M.  &  W.  415,t  the  decision  might  have  hem 
different.  Lastly,  the  third  and  fifth  pleas  are  bad :  for  no  request 
by  the  plaintiff  to  the  defendants  to  redeliver  the  goods  was  necessar^.' 

Keane,  in  reply.— Ellis  v.  Taylor,  8  M.  ft  W.  415,t  is  directly  i|l 
favour  of  the  defendants ;  and  there  i^  no  authority  to  support  tpib 
statement  in  Chitty  there  referred  to  by  Parke,  B.  Branscomb  .v. 
Bridges,  3  Stark.  171  (E.  C.  L.  R.  vol.  8),  cited  by  Chitty,  was  a  me^e 
pleading  decision  as  to  the  proper  form  of  action  by  a  tenant.  Stal. 
2  W.  &  M.  sess.  1,  c.  5,  s.  2,  is  not  to  be  extended  beyond  its  plal|i 
meaning ;  and  replevin  is  the  only  remedy  which  it  gives  to  a  tenant, 
after  a  distress  has  been  impounded.  But  even  if  the  Court  shou^ 
be  of  opinion  that  Ellis  v.  Taylor  was  wrongly  decided,  it  will  not  ov^- 
rule  the  judgment  of  a  Court  of  co-ordinate  jurisdiction,  which  cJ 
be  questioned  only  in  a  Court  of  error.  Cktr.  adv.  vuU. 

WiOHTMAN,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  for  selling  goods  taken  under  a  distress  for  real, 
after  tender  of  the  rent  before  the  impounding,  and  also  after  tHe 
impounding  and  before  the  sale.  The  declaration  having  stated  bp^ 
the  tenders,  there  was  a  demurrer  to  so  much  of  the  declaration  as 
stated  a  tender  after  the  impounding  and  before  the  sale. 

*Upon  the  argument,  as  well  upon  the  points  reserved  at  t^iam 
the  trial  as  upon  the  demurrer,  two  questions  were  made.  "■  -^ 
First,  whether  there  had  been  an  impounding  before  tlie  tender ; 
and,  secondly,  if  there  had,  whether  a  tender  of  the  rent,  after  tUe 
impounding,  but  within  the  five  days  and  before  the  sale,  was  good. 
The  Court  was  disposed  to  think  that  there  was  evidence  of  ,a 
impounding  before  the  sale;  but  this  point  became  comparatiyd 
JV^unporliaAt,  as  the  Court  was  unammOusly  of  opinipn  that  a  tegar 
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of  the  rent,  made  after  tbe  impounding  and  before  the  sale^  is  good. 
There  is  no  doubt  but  that,  at  common  law,  a  tender  after  the 
impounding  availed  nothing,  either  in  the  case  of  a  distress  for  rent, 
or  for  damage  feasant.  The  question,  however,  arises  upon  the  equity 
of  the  statute  2  W.  &  M.  sess.  1,  c,  6.  s.  2,  in  cases  where  a  distress 
)ias  been  made  for  rent.  That  statute  is  entitled  "An  Act  for  enabling 
jthe  sale  of  goods  distrained  for  rent,  in  case  the  rent  be  not  paid  in  a 
reasonable  time.''  It  recites  that  "the  most  ordinary  and  ready  way 
for  recovery  of  arrears  of  rent  is  by  distress,  yet  such  distresses  not 
being  to  be  sold,  but  only  detained  as  pledges  for  enforcing  the  pay- 
irnent  of  such  rent,  the  persons  distraining  have  little  beneiit  thereby;" 
and  then  it  enacts  that,  where  the  tenant  or  owner  of  the  goods  shall 
"not  within  five  days  replevy  the  same,  the  person  distraining  shall 
knd  may,  after  the  expiration  of  the  five  days,  sell  the  same.  The 
ipase  most  relied  upon  by  the  defendants  was  that  of  Ellis  v.  Taylor, 
8  M.  &  W.  415,t  in  which  the  Court  held,  upon  the  authority  of  two 
previous  cases,  that  a  tender  after  impoundinga  distress  for  rent  was 
too  late.    The  two  cases  were  Thomas  v.  Harries,  1  M.  &  G.  695 

♦OA«n  (^-  ^-  ^-  ^-  '^^^'  ^^)»  ^°  *which  Maule,  J.,  differed  from  the  other 
'  ^^^i  Judges,  and  Ladd  v.  Thomas,  12  A.  &  E.  117  (E.  C.  L.  R.  vol. 
40).    Undoubtedly,  those  cases  are  authorities  upon  the  point:  but, 
jDOtwithstanding  those  decisions,  the  Judges  of  this  Court  who  heard 
the  argument  were  unanimously  of  opinion  that,  upon  the  equity  of 
the  statute  of  William  and  Mary  before  referred  to,  an  action  is  main- 
tainable  for  selling  goods  distrained  for  rent,  after  tender  of  the  rent 
and  the  expenses,  though  the  tender  be  made  after  the  impounding: 
and  the  judgment  was  only  delayed  for  the  more  deliberate  consider- 
ation of  the  question,  in  deference  to  those  authorities.     The  object 
of  the  statute  of  William  and  Mary  seems  hardly  to  have  been  suffi- 
^ciently  adverted  to  in  the  cases  to  which  reference  has  been  made. 
At  common  law  a  tender  of  the  rent,  after  the  impounding,  would 
not  make  either  the  distress  or  the  impounding  illegal ;  but  the  ques- 
tion is,  whether,  since  the  passing  of  the  statute  of  William  and  Mary, 
a  sale  after  tender  t>f  the  rent  and  expenses  is  not  illegal,  upon  an 
equitable  construction  of  the  Act.    At  common  law,  the  goods  dis- 
trained could  not  have  been  sold,  and  the  statute  was  passed  to  enable 
'the  landlord  to  sell  them  "in  case  the  rent  be  not  paid  within  a 
reasonable  time."     The  title  of  an  Act  of  Parliament  is  no  part  of 
the  law,  but  it  may  tend  to  show  the  object  of  the  Legislature.    The 
'common  form  of  notice  of  distress  for  rent  concludes  by  informing 
the  tenant  "that  unless  he  pays  the  said  rent,  with  the  charges  of 
f .' distraining  for  the  same,  within  five  days  from  the  date  hereof,  the 
said  goods  and  chattels  will  be  appraised  and  sold  according  to  law.*' 
It  is  true  that,  by  the  precise  words  of  the  statute,  the  goods  may  be 
*  *2641   ®^^^  unless  the  tenant  or  *owner  shall  within  five  days  replevy 
the  same ;  and  no  option  is  given  to  the  tenant  of  paying  the 
Jrent  and  expenses.    If,  notwithstanding  tbe  alteration  of  distress 
introduced  by  the  statute,  the  old  rule  as  to  tender  remains  in  all  it) 
^strictness,  the  tenant  could  not,  during  the  five  days,  prevent  a  sale 
of  his  goods  by  tender  of  all  the  rent  distrained  for  or  claimed,  with 
^11  costs  and  expenses ;  but  must  either,  although  perfectly  ready  and 
'Willing  to  pay  all*  that  is  or  can  be  required  of  him/ submit  to  a  sale 
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of  his  goods  at  a  great  loss  and  inconvenience,  or  go  through  the. 
process  of  a  suit  in  replevin  for  which  he  has  no  shadow  of  ground, 
and  in  which  he  must  necessarily  be  defeated.    The  onlv  object  of 
the  aathoritj  given  by  law  to  distrain  and  sell  the  goods  being  to 
procure  payment  of  tne  rent,  the  hardship  and  injustice  of  allowing 
the  landlord  to  refuse  payment  of  rent  and  expenses  before  sale,  ana 
nevertheless  proceed  to  sell  the  goods  after  tender  of  payment,  was 
obviously  so  great,  that  it  was  long  ago  thought  that  such  a  proceed-, 
ing  by  the  landlord  was  an  abuse  of  the  authority  given  to  him  by- 
tbe  law,  and  that  an  action  on  the  case  was  maintainable  upon  what 
vas  called  the  equity  of  the  statute  of  William  and  Mary,  against  a 
hndlord  who  persisted  in  selling  the  goods  after  tender  of  the  rent* 
and  costs :  and,  in  the  case  of  Ellis  v.  Taylor,  8  M.  &  W.  415,t  already' 
referred  to,  Parke,  B.  (who  does  not  appear  to  have  taken  part  in  the 
judgment),  seems,  from  an  observation  made  by  him  when  the  rule 
was  moved  for,  to  have  been  disposed  to  think  that  such  an  action, 
was  maintainable,  and  refers  to  the  precedents,  and  particularly  to 
Mr.  Ghitty's  Precedents  in  Pleading.    The  landlord's  alleged  right  to; 
reject  payment  and  ^proceed  to  sale  after  tender  is  founded  r«265 
upon  an  old  and  technical  rule,  which  might  be  applicable  to  '- 
the  law  of  distress  as  it  was  before  the  passing  of  statutes  2  W.  &  M. 
sess.  1,  c.  5,  and  11  G.  2,  a  19,  by  the  latter  of  which  the  goods  dis-' 
trained  may  be  impounded  or  secured  upon  the  premises;  but  can 
hardly  have  any  reasonable  application  to  cases  arising  since  those 
statutes.    Indeed,  in  most  cases  since  the  passing  of  the  latter  statute, 
it  would  hardly  be  possible  for  a  tenant  to  make  a  tender  after  a  dis- 
tress and  before  impounding,  as  these  acts  are  usually  very  nearly  if 
not  quite  concurrent.    Our  opinion  being  that,  upon  an  equitable 
construction  of  the  statute  of  W  illiam  and  Mary,  and  in  consequence 
of  the  change  in  the  law  relating  to  distresses  for  rent  by  that  statute 
and  Stat.  11  G.  2,  c.  19,  a  landlord  ought  not  to  sell  the  goods  after  i 
tender  of  the  rent  and  costs  made  at  any  time  within  the  five  days; 
jadgment  upon  demurrer  will  be  entered  for  the  plaintiff,  and  the 
rule  will  be  made  absolute  for  increasing  the  damages  by  602. 

Jadgment  on  demurrer,  for  the  plaintiff;  and  rule  absolute  to 
increase  the  damages  to  6521 


*The  QUEEN,  on  the  prosecution  of  the  Churchwardens  and  r^oijn 
Overseers  of  the  Township  of  STOCKTON,  v.  the  Inhabit-  ^  ^^^ 
ants  of  the  Township  of  £Ly£T.(a)    June  8. 

Id  ISSS,  tb«  pAaper'f  fuller  attd  nother  wmt  to  reiida  at  B.,  and  thay  both  ooatinaad  t6 
tvida  thara  tiU  Jmij,  1847^  The  pavpar  wac  bom  than  in  Janaaiy,  1844.  In  Jnljr,  1847,  thf 
■other  haeama  ehargaftbla  to  B.,  aa  a  Innatio,  and  waa  ranoirad  to  an  aajlam  at  B.  In  Sap- 
imbv,  1849.  an  ordar  wac  mada  bj  Jaiticaa,  a4}ndging  tha  mothar'a  aaulamant  to  ba  in  8. 
iftar  laauiiBiBf  in  tha  mtfXmm,  at  tha  aharga  of  6.,  for  lOTaral  yaara,  iha  waa  ramoTad  to  tha 
norhhonaa  in  8.,  and  wna  maintninad  thara  hj  8.,  at  a  Innatie,  tUl  her  death  in  Ootobar,  186S. 
Tha  panpar  aontinnad  to  ratlda  with  bar  father,  in  B.,  from  her  birth  tiU  hia  death,  in  Deeem- 

(e)  Thli  eaaab  whieh  thenld  hnra  been  teported  attongat  Ihote  of  Trinity  Tann,  hat  beea 
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Mfrf  1857;  aibdy  after  bis  d^»t1i»  she  remained  there  till  Febm*^,  1858,  wVen  she  beea^i* 
•kkrgeable  to  E.  In  December;  1858,  an  order  was  made  for  her  remoral  to  8.,  w^ieb  #a^ 
qifashed,  on  afjpeal,  by  an  order  of  Sessions.  Held,  eonflrmlng  the  ord^r  of  Sesslona,  that  th«r 
l^per  waS|  by  stat  9  A  10  Vict  e.  66,  irremoyable  from  E. ;  for  tbat  the  relief  afforded  to  bel' 
lather  bj  the  maintenanee  of  her  mother  did  not  deprive  him  of  the  statas  of  irremorabilit/ 
fibm  E  which  he  had  preriouslj  acquired ;  that  that  status  was  communioated  to  the  panper, 
lAid  that  she  retained  it  at  the  date  of  the  order  of  remoraL 

On  an  appeal  by  the  township  of  Stockton,  in  the  county  of  Dur- 

Kam,  against  an  order  of  two  justices  of  that  cocotjr,  dated  18th 

December,  1858,  for  the  removal  of  Margaret  Storey,  single  woman, 

rom  the  township  of  Elyet,  in  the  same  county,  to  Stockton,  the 

sssions  quashed  the  order,  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench  on  the  following  case. 

The  settlement  of  William  Storey,  the  father  of  the  pauper,  Mar- 
garet Storey,  was  in  the  appellant  township.  He  married  in  the 
jfear  1835,  and  shortly  after,  m  the  same  year,  went  to  reside  in  the 
Respondent  township.    The  pauper  was  born  in  the  respondent  t«>WQ- 

?1iip  on  80th  January,  1844.  Ann  Storey,  the  mother  of  the  pauper^ 
became  chargeable  to  the  respondent  township  as  a  lunatic  on  9th 
iofiji  ^^^Yf  ^^^7,  and  was  removed  to  the  ^lunatic  asylum  at  Ben- 
■^  sham,  in  th^  county  of  Durham.  An  order  was  duly  obtained 
l^om  two  magistrates  of  the  county  of  Durham,  on  19th  September, 
J849,  adjudging  the  settlement  of  the  said  Ann  Storey  to  be  in  the 
appellant  township,  and  ordering  that  township  to  pay  for  her  main- 
tenance from  19th  September,  lo48,  being  twelve  months  previous  to 
Obtaining  the  order.  Ann  Storey  was,  several  years  afterwards, 
removed  from  the  said  lunatic  asylum  to  the  union  workhouse  in  the 
appellant  township,  and  was  maintained  as  a  lunatic  by  the  appellant 
iownship  to  the  time  of  her  death,  which  occurred  there  on  10th 
October,  1858.  The  pauper,  Margaret  Storey,  continued  to  reside 
with  her  father  hi  the  respondent  township  from  her  birth  till  the 
jime  of  his  death.  He  died  on  8th  December,  1857,  having  resided 
in  the  respondent  township  since  the  year  1835.  The  pauper  con- 
iinued  to  reside  in  the  respondent  township  after  her  father  s  deathi 
and  became  chargeable  to  the  respondent  township  on  6th  February, 
1653,  and  on  18th  December,  1858,  an  order  for  the  removal  of  the 
aaid  pauper  to  the  appellant  township  was  obtained. 

It  was  contended  by  the  appellant  township  that  the  pauper  was 
irremovable,  under  stat.  9  &  10  Viet.  e.  66,  s.  1.  The  Court  of  Quar* 
ter  Sessions,  being  of  that  opinion,  quashed  the  order. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  pauper 
llargaret  Storey  Wad  irremovable  from  the  respondent  township. 
^  If  th6  Court  should  be  of  Opinion  that  she  was,  then  the  order  of 
Sessions  was  to  be  cot)firmed,  and  the  order  of  removal  quashed.  If 
Utie  Coart  iihduld  be  of  opinion  that  she  was  not,  then  the  order  of 
Stoiions  n^ils  to  be  cjuashed,  and  the  order  of  removal  confirmed. 
^2881  *-^ai;iion,  in  suoport  of  the  order  of  Sessions. — Stat.  9  4  id 
-'  Yict.  c.  66,  8.  li  alter  enacting  that  a  person  who  has  resided 
Ibr  five  years  in  a  parish  shall  be  irremovable  from  that  patisb^  pny- 
ride*  "that  the  titoe"  '' during  which  any  sdch  pferson  shiil!  reoeirt 
f^Iief  from  any  parish'*  ''  shall  for  all  purposes  oe  excluded  in  the 
(somputaiiori  of"  the  five  years.  The  question  therefore  is,  whether 
the  time  during  which  relief  was  afforaed  to  the  pauper's  father,  by 


t lUiis k nus.  am  am 


dM-mtf  ntoBaftoe  of  ber  lunftti^  mdtW,.  ia  ip.  be  d^dn^ed  ftom  tbt 
time  during  which  tibe  pauper  resided  Ia  the  respondent,  townahio. 
It  is  obvioQB  tibaik  no  aueh  dcduetion  ought  to  be  made.  The  relief 
in  question  cannot  be  said  to  have  been  received  by  the  paupec*. 
Bei^isa  v.  Shftyinfrtoik  e^m  Gresty,  17  Q,  B.  4^  (S*  C.  L,  Be  ¥oI.  7% 
vhicb:  may  b&  reliciGk  npoQ  by  the  other  side^  waa  a  y^y  differexv£ 
case.  It  was  there  held  that  relief  given  to  or  on  account  of  tbev 
efaiKben,  ii«der  sixteen,  of  a;  widov^  waa  to  be-  considered  as  giv»n 
k>th  to  the  iiiid»w  and  to  the  ehUdren;  so  that  the-  time  during  whio)^ 
SDcb  relief  was  reoeiived  was  to>  be  e^neluded  froo»,  a  computation  oi 
tjbe  five  years  of  ivsMence  necessary  tO'  make  the  ohijd^n  irremQn;^ 
able.  But  there  it  was  expressly  found  that  the  relief  wa^  i)9eeive4 
bj  the  mother  for  the  support  of  hiMrself  and  the  cbildr^i*  The  cir- 
cumstsncee  of  llie  present  case  show,  on  the  contrary,  that  the  relief 
afforded  to  the  pauper's  father  was  not  on  account  of  his  children. 

Liddell,  contriL — The  pauper,  having  been  born  in  January,  1844, 
ID  the  respondent  township,  had  resid^  there  only  three  years  and  a 
half,  when,  in  July,  1847,  *relief  was  afforded  to  her  mother,  r^ogo 
which,  by  reason  of  stat.  4  &  5  W.  4,  c.  76,  s.  56,(a)  was  relief  '• 
given  to  her  father.  Owing  to  this  receipt  of  relief,  a  disability  to 
acquire  the  status  of  irremovability  attached  to  the  father,  and  con- 
sequently to  the  pauper  also,  as  his  unemancipated  child,  living  with 
him:  Regina  v.  St.  Anne,  Blackfriars,  2  E.  &  B.  440  (E.  C.  L.  B.  vol. 
75).  In  Kegina  v.  Shavington  cum  Gresty,  Lord  Campbell,  C.  J.,  says, 
^'The  intention  of  stat.  9  &  10  Vict.  c.  66,  s.  1,  was  to  make  any 
pauper  irremovable  after  an  unbroken  residence  of  five  years  in  any 
parish,  unless  (among  other  exceptions)  during  any  part  of  such  time 
ne  should  have  recerred  parochial  reKef  fro»  any  parish."  [Lord 
Cajipbbll,  C.  J. — The  pauper's  father  had  acquirea  the  status  of 
irremovability  before  the  relief  was  afforded.  How  can  it  be  said  that 
he  lost  this  status  by  a  subsequent  receipt  of  relief  7]  At  all  events, 
if  the  pauper  was  irremovable  during  her  father^s  lifetime,  she  ceased 
to  he  so  at  his  death.  Her  mother  then  became  the  head  of  the 
family,  and  the  children's  status  became  that  of  the  mother,  who  waa 
then  not  only  removable,  but  actually  removed.  By  stat.  11  &  12 
Vict.  c.  Ill,  s.  1,  "whenever  any  person"  has  "a  wife  or  children 
having  no  other  settlement  than  his  or  her  own,  such  wife  and 
children"  are  "  removable  from  any  parish  or  place  from  which  he 
or  she  would  be  removable." 

Daviaan,  in  reply. — The  point  last  suggested,  on  the  other  side,  that 
the  pauper's  status,  after  her  father's  death,  became  that  of  her  mother, 
might  have  been  ^entitled  to  consideration,  if  the  order  of  r*o7o 
removal  had  been  made  during  the  mother's  lifetime ;  but  the  '- 
mother  was  dead  when  it  was  made.  The  pauper,  therefore,  then 
continued  irremovable. 

Lord  CahpbslIi,  C.  J. — I  am  of  opinion  that  the  pauper,  by  her 
residence  with  her  father,  acquired  the  status  of  irremovability.  This 
status,  which  the  father  had  aojuired  before  he  received  relief  through 
his  wife,  was  not  taken  from  him  by  such  subsequent  receipt  of  reliefl 

(o)  Wbieb  maotf  tbtl  "  a11  n\M  giTM  to  or  on  aoooimt  of  tho  wifo"  "  ahaU  bo  oonaidorad 
aa  gifOB  to  tiM  hvaband  of  anob  wlA." 
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And  at  tbe  time  that  the  order  for  her  removal  was  made,  the  pauper 
continued  irremovable,  her  mother  being  then  dead. 

WiOHTifAN,  J. — ^By  her  residence  with  her  father  the  pauper 
became  irremovable,  and,  as  she  continued  to  reside  in  the  respond- 
ent township  down  to  the  time  that  the  order  for  her  removal  was 
made,  and  her  mother  had  died  before  that  time,  she  was  then  still 
irremovable. 

Erls,  J. — The  fact  that  the  father  of  the  pauper  received  relief 
after  he  had  acquired  the  status  of  irremovability  does  not  appear  to 
me  to  affect  the  question.  When  her  father  died,  the  pauper  had 
acquired  an  independent  status  of  irremovability,  which  she  retained 
down  to  the  time  that  the  order  of  removal  was  made. 

Cbomftok,  J.,  had  left  the  Court. 

Order  of  Sessions  confirmed. 


mn  OF  TBINIT7  TAOATIOK. 


CASES 


ARGUED  AND  DETEBMINBD 


THE  QUEEN'S  BENCH, 


3fiirl;aeIraQB   (Kerm, 


TWEKTT-THIRD  TEAR  OF  THE  REIGN  OF  VICTORIA*    1869. 


Tbe  Judges  who  usually  sat  in  banc  in  this  Term  were,- 

GocKBUBN,  C.J.  Hill,  J. 

WiGHTHAN,  J.  Blackburn,  J. 


ABCHEB  V.  JAMES  and  Another.    Nov.  4. 
[Beported  2  B.  &  S.  61.] 


NBWGOMB  and  Another  v.  DE  BOOS.    Nov.  5. 

Dtftodaot,  retiding  and  cftrryiog  on  basineas  in  LondoDy  wrote  to  pUintilTsi  rosidinf  uid 
•tnyiog  oB  bniinMs  lo  8.,  ordoring  thorn  to  do  eertain  work  for  him.  The  letter  wm  reoelTod 
bj  plaiaciiTiy  sad  the  work  wat  done,  in  S.  A  sammone  baring  israed,  npon  plaintifTs'  appU* 
cttioB,  agaiast  defandant,  in  the  County  Court  of  8.,  by  Iouto  of  the  Regiitrar,  to  reeoTer  the 
UMant  dae  for  raeh  work :  Held,  that  the  whole  eaufe  of  action  aroie  within  the  diftriet  of 
tbat  Court,  and  that  the  Begiitrar  therefore  had  Jurisdiction  lo  isaue  the  fummoni,  under 
iUU.  •  *  10  Viet.  e.  05,  i.  60,  and  itat  10  *  10  Viet  e.  108,  a.  16. 

B.  C.  BoBiNSON  moved  for  a  prohibition  to  the  Judge  of  the  County 
Court  of  Stamford,  to  restrain  ^further  proceedings  in  a  plaint  r«o7Q 
iflsaed  from  that  Court  by  the  plaintiffs  against  the  defendant.  ^ 

It  appeared  from  the  affidavit  that  the  plaintifi^,  who  were  sta- 
tioners residing  and  carrying  on  basiness  at  Stamford,  had  sued  the 
defendant^  who  waF  a  vender  of  patent  medicines  in  Berners  Street 
IiondoQ,  to  recover  81, 45.  lOd,  baianue  of  account  for  advertisements 
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inserted  by  the  plaintiffs  in  certain  newspapers,  on  the  defendant's 
order.  The  arrangement  between  the  plaintiffs  and  the  defendant 
had  been  that  certain  advertisements  were  to  be  inserted  by  the 
plaintiffs  for  the  defendant,  for  which  the  plaintiffs  were  to  receive 
payment  in  goods,  and  which  goods  were  delivered  by  the  defendant 
m  London  to  the  plaintiffi'  order.  AU  orders  given  by  the  defendant, 
or  on  his  behalf,  to  the  plaintiffs  for  the  insertidi  of  advertisements, 
and  all  communicatiops  relating  to  the  transactions  between  the 
plaintiffs  and  the  defendant,  were  written  in  London,  and  transmitted 
through  the  post  thence  to  Stamford.  The  defendant  did  not  reside 
or  carry  on  business  within  the  jurisdiction  of  the  Stamford  Coanty 
Court.  In  the  particulars  of  demand  the  defendant  was  debited  with 
21/.  8s.  7d,,  for  various  advertiseraents,  and  with  IL  IQ^.Sor  ''cash," 
and  21.  U.  Ilrf.,  for  ** returns:^  and  was  credited  mik  th«  amount  of 
the  goods  received  by  the  plaintiffii  "on  sale  or  return." 

B.  C.  Robinson,  for  the  defendaat.— Stat.  9  &  10  Vict.  c.  95,  a.  60, 
enacts  that  the  summons  in  a  County  Court  plaint  '^  may  issue  in  any 
district  in  which  the  defendant"  '*  shall  dwell  or  earry  on  his  business 
at  the  time  of  the  actioir  brought;  or,  by  leave  of  the  Court  for  the 
district  in  which  the  defendant"  "shall  have  dwelt  or  carried  on 
if^Mo-^  *his  business,  at  some  time  within  six  calendar  months  next 
-1  before  the  time  of  the  action  brought,  or  in  which  the  cause 
of  action  arose,  such  summons  may  issue  in  either  of  such  last-men- 
tioned Courts."  And,  by  stat.  19  &  20  Vict.  c.  108,  s.  15,  "  The  regis- 
trar  of  any  County  Court  may  issue  a  sumHioBa  against  any  defendant 
residrng  out  of  the  jarisdictton  of  such  Court,  aA  any  time,  upon  the 
application  of  any  plaintiff  who  will  depose  before  such  registrar  that 
his  cause  of  action  has  arisen  within  the  jurisdiction  of  such  Court, 
in  like  manner  as  any  Judge  of  any  County  Court  has  now  power  to 
issue  any  such  summons."  The  summons,  in  the  present  case,  was 
issued  on  tbe  a8sumptk>a  that  the  cause  of  action  arose  within  the 
district  of  the  Stamford  County  Court.  But  "the  cause  of  action" 
means  the  whole  cause  of  action :  Re  Fuller,  2  E.  &  B.  573  (E.  C.  L. 
R.  vol.  76),  Borthwick  v.  Walton,  15  Com.  B.  501  (E.  C.  L.  R.  vol.  80), 
Jackson  v.  Beaumont,  11  Exch.  SOO.f  Here,  the  whole  cause  of 
action  did  not  arise  within  the  district  of  the  Court  from  which  the 
summons  issued.  The  order,  which  was  part  of  the  contract^  was 
given  out  of  the  duitrict»  though  the  work  was  done  within  it ;  as  in 
•Borthwick  v.  Walton.  [Wiqhtman^  J. — The  order  was  received 
at  Stan^ford;  and  it  was  no  contract,  or  part  of  a  contract,  until 
received  and  accepted.]  The  eomaa  causans  waa  the  writing  the  letter 
,  giving  the  order.  The  defendant  had  no  further  oontre4  over  the 
'  letter  after  he  had  posted  it.  [Cockbubn,  C.  J. — That  is  only  ia  ooo- 
sequence  of  the  regulations  of  the  Post  Office.  The  defendant  cooM 
write  again,  before  the  receipt  and  acceptance  of  the  order,  and  revoke 
it.]  In  Rex  v.  Burdett,  4  B.  &  Aid.  95  (E.  C.  L.  R.  vol.  6),  it  was  held 
*2741  ^^  ^^^  majority  of  the  Court  that  a  delivery  at  a  post  ^office, 
^  in  one  county,  of  a  letter,  containing  a  libe),  directed  to  asd 
received  by  a  person  in  another  county,  was  a  publication  of  tbe  libel 
in  the  first  county.    To  put  an  extreme  ease:    Suppose  that  the 

EIainti£&  and  the  defendant  were  standing  on  different  aides  of  tbe 
oundary  line  of  the  Stamford  district^  and  that  the  order  was  dMa 
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verbally  given  bj  tbe  defendant,  and  accepted  by  tbe  plaintiffs; 
surely  part  of  ftbe  contract  would  arise  without  the  district.  Further, 
the  plaintiffs'  particulars  do  not  show  where  the  cause  of  action  with 
respect  to  the  two  items  of  "cash"  and  "returns"  arose.  [CoCKBUmft", 
C.  J.— If,  on  tbe  trial,  the  plaintiffs  did  not  prov  that  the  cause  of 
action  with  respect  to  those  items  arose  within  the  district,  those 
items  would  of  course  be  disallowed.  Hill,  J. — ^You  are  asking  uar 
to  review  the  decision  of  the  registrar.]  He  has  no  discretion :  he^ 
must  issue  the  summons  if,  according  to  the  language  of  the  41st  rub 
of  practice  of  the  County  Courts,  *'  he  is  satisfied"  that  the  cause  of 
action  arose  within  the  district  [Cockbijrn,  C.  J. — You  are  bound 
to  show  us  that  be  was  satisfied  upon  insufficient  grounds.] 

CocKBURN,  C.  J. — I  am  of  opinion  that  there  should  be  no  rule. 
Admitting  that,  to  enable  the  registrar  to  issue  a  summons  to  a 
defendant  residing  beyond  the  district,  the  wfiok  cause  of  action  must 
have  arisen  within  that  district,  I  think  that,  here,  the  whole  cause  of 
action  did  arise  within  the  district  of  the  Stamford  County  Courts 
The  cause  of  action  is  work  done  by  the  plaintiffs  at  the  request  of 
the  defendant.  The  request  of  the  defendant  was  made  in  London,  by 
letter ;  but  it  was  not  such  a  request  as  created  a  contract  until  it  was 
received  and  accepted  by  the  plaintiffs;  and  that  took  *place  poTi^ 
at  Stamford;  where,  also,  tbe  work  was  done.  The  whole  '- 
cause  of  action,  therefore,  both  the  work  and  tbe  contract  under  whicb 
it  was  performed,  arose  at  Stamford. 

WiQHTHAN,  J.,  concurred. 

Hill,  J. — I  accept  the  test  proposed  by  the  defendant's  connseL 
Suppose  the  two  parties  stood  on  different  sid^  of  the  boundary  liner 
of  the  district:  and  that  the  order  was  then  yerballjr  given  and 
accepted.  The  contract  would  be  made  in  the  district  in  which  the 
order  was  accepted.  Here  the  order  was  accepted  in  the  district  of 
the  Staftiford  County  Court ;  and  tbe  work  was  done  within  that  did' 
triet.    The  whole  cause  of  action,  therefore,  arose  within  that  districts 

(Blackburn,  J.,  was  absent).  .    Bule  refused. 


_t^ 


It  is  well  settkd  ia  Ehigknd  tbat^ 
where  in  offer  has  been  made  by  letter, 
the  mailing  ijf  the  letter  of  acoeptaoeo 
eoDsummates  tbo  eoatract  (Adams  i^. 
Lindsdell,  1  B.  ft  Aid.  (^1),  evefl 
tlioQgb  it  never  reaebes  its  destinatiou : 
Dunen  v.  Topliafb,  8  G.  B.  282  (£. 
C.  L.  R.  Vol.  65),  and  the  same  rule 
Kas  been  geaemlly  adopted  iA  (hUt 
tofukttji  IHnjloi  9,  Ifistfnttico  Co.,  9 


HoW.  390 }  Btwh&b  v.  Boyd,  4  Paigi 
17)  Averill  v.  Hedge,  12  Conn.  486} 
Vaasar  v.  Camp,  1  Kenan  441 ;  s.  0.^ 
14  Barb.  341 ;  Levy  p.  Cohen,  4  Geo, 
1 ;  Hamilton  v,  iosuraoee  Co.,  6  fiart 
889;  Chiles  v,  Nelsoft,  7  Bana  281; 
Flails  V.  Oaither,  9  Porter  605 ;  Boet 
ft  M.  Railroad  v.  Bartlett,  8  Gush.  224 ; 
Th€i  :^alo  Alto,  Daveis  848. 
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The  QUEEN  v.  The  Inhabitants  of  SELBORNE.    Nov.  9. 

In  May,  1845,  a  minor,  whose  father  wai  then  settled  in  8 ,  left  his  father's  honse  for  Lob- 
doD,  with  his  father's  eonsent,  and  entered  the  Metropolitan  Police.  He  eontianed  to  liro  in 
London  and  to  senre  in  the  Poliee  from  that  time  till  May,  1846 ;  when,  being  still  under  age, 
he  married.  During  the  whole  time  between  his  eoming  to  London  and  his  marriage,  be  might 
liare  retamed  to  his  father's  honse  to  reside,  but  nerer  did  so.  At  Lady  Day,  1846,  bis  fktber 
gained  a  settlement  in  H.  Held,  that  the  son  was  not  emancipated  until  his  marriage;  that, 
consequently,  he  derired  from  his  father  the  settlement  in  H. ;  so  that  the  son's  wile  and 
ehildren  were  not  remorable  to  8. 

Upon  an  appeal,  at  the  Sessions  for  Middlesex,  in  October,  1858, 
against  an  order  of  two  justices,  for  the  removal  of  Marian  Andrews, 
^o'Tfn  ^^^^  ^^  John  Andrew  Andrews  ^(therein  stated  to  be  then 
^  insane),  and  her  four  infant  children,  from  the  parish  of  Saint 
Matthew,  Bethnal  Green,  in  the  county  of  Middlesex  (the  respondent 
parish),  to  the  parish  of  Selbome,  in  the  county  of  Southampton  (the 
appellant  parish),  the  Sessions  confirmed  the  order,  subject  to  the  fol- 
lowing case. 

The  paupers  are  the  wife  and  lawful  children  of  John  Andrew 
Andrews,  who  is  now  insane  and  an  inmate  of  a  lunatic  asylum,  and 
who  never  did  any  act  whereby  to  gain  a  settlement  in  his  own  right 
The  said  J.  A.  Andrews  is  the  lawful  son  of  John  Andrews  and  Ann 
his  wife,  and  was  born  on  8d  October,  1827.  The  said  John  Andrews 
gained  a  settlement  in  the  said  parish  of  Selborne  by  renting  and 
paying  rates  for  a  farm  in  that  parish,  which  he  quitted  at  Michael- 
mas, 1844.  At  Lady  Day,  1845,  he  became  tenant  of  land  and  a  honse 
in  the  parish  of  Hampton,  in  the  county  of  Middlesex,  and,  at  Lady 
Day,  1846,  he  became  settled  in  the  said  parish  of  Hampton,  by  rent- 
ing and  paying  rates  for  the  said  land  and  house.  The  said  J.  A. 
Andrews  always  lived  at  home  with  his  said  father  as  part  of  his 
family,  and  was  unemancipated  up  to  the  month  of  May,  1846,  when 
^with  his  father^s  sanction)  be  engaged  himself  as  a  police  constable 
in  the  Metropoliti^n  Police  Force,  and  resided  in  London  as  such  con- 
stable, and  he  never  afterwards  returned  to  reside  at  his  said  fathered 
bouse,  but  only  went  there  as  a  visitor :  though,  during  the  whole 
time  until  his  marriage,  he  might  have  returned  if  he  had  been  so 
disposed.  When  the  settlement  in  Hampton  was  completed,  at  Lady 
Day,  1846,  the  said  J.  A.  Andrews  was  nearly  nineteen  years  of  age» 
had  left  his  father's  house,  and  was  serving  as  a  constable  in  the 
Metropolitan  Polioe  Force,  and  continued  so  to  serve  until  16th  May, 
^1*1^1  *1846,  when  he  was  married,  not  having  been  married  before 
•'  that  time.  Hampton  is  twelve  miles  from  London,  and  while 
the  said  J.  A.  Andrews  continued  in  the  Police  Force  it  was  necessary 
for  the  proper  discharge  of  his  duty  as  a  constable  that  he  should 
reside  in  London,  and  he  did  so  reside  there. 

It  was  contended,  on  behalf  of  the  appellants,  that  the  said  J.  A. 
Andrews  was  not  emancipated  at  the  completion  of  his  father's  set- 
tlement at  Hampton,  nor  until  his  marriage. 

It  was  3ontended  by  the  respondents  that,  by  leaving  his  fathers 
house  and  enlisting  as  a  constable  in  the  Police  Force,  and  continuing 
to  serve  in  that  force  from  May,  1845,  until  his  marriage  in  1846,  he 
was  during  the  whole  of  that  time  free  from  his  father's  control,  and 
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had  oeased  to  be  a  member  of  his  father^s  family,  and  must  now  be 
considered  as  emancipated  at  the  completion  of  his  father^s  settlement 
at  Hampton. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  said 
J.  A'.  Andrews  was  now  to  be  considered  as  emancipated  at  the  time 
of  the  completion  of  his  father's  settlement  at  Hampton. 

If  the  Court  should  be  of  opinion  that  he  must  now  be  considered 
as  emancipated  before  the  completion  of  such  settlement,  the  order 
of  removal  was  to  stand  confirmed ;  but  if  the  Court  should  be  of 
a  contrary  opinion,  the  said  order  was  to  be  quashed. 

W.  Smart,  in  support  of  the  order  of  Sessions. — ^The  pauper's  hus- 
})and,  J.  A.  Andrews,  was  emancipated  at  the  time  of  his  father's 
gaining  the  settlement  at  Hampton,  in  1846.  It  may  be  conceded 
that  J.  A.  Andrews  *wa8  not  emancipated  by  reason  merely  r«27g 
of  his  serving  in  the  Metropolitan  Police  Force,  and  residing  *• 
apart  from  his  father.  He  became  emancipated,  however,  by  his 
marriage,  whilst  under  age,  in  May,  1846.  And  the  emancipation, 
thus  acquired,  is  to  be  reckoned  back  to  the  date  of  his  entrance  into 
the  Police.  In  Rex  v.  Rotherfield  Greys,  1  B.  &  C.  845  (E.  C.  L.  R. 
vol.  8),  it  was  held  that  a  minor,  who,  having  enlisted  into  the  Marines, 
was  discharged  from  that  service,  and  returned  to  his  father's  familv 
before  he  attained  the  age  of  twenty -one  years,  was  not  emancipatea. 
Bat  Bayley  J.,  in  giving  judgment,  said,  **  In  this  case,  the  pauper, 
by  enlisting  into  the  Marines,  became  subject  to  the  control  of  the 
crown,  and  continued  subject  to  that  control,  as  long  as  the  period  of 
his  service  continued ;  and  if  he  had  remained  in  the  army  till  the 
age  of  twenty-one  years,  his  emancipation  would  undoubtedly  relate 
hack  to  the  time  of  his  enlistment ;  out  before  he  attained  the  age  of 
twenty-one  years,  the  relation  between  him  and  the  crown  ceased, 
and  he  returned  to  and  constituted  part  of  his  father's  family,  and  of 
(x>urse  again  became  subject  to  the  parental  control."  In  the  present 
case  the  pauper  was,  as  a  policeman,  under  the  control  of  the  State, 
uninterruptedly,  till  his  marriage;  and  his  marriage  whilst  under 
that  control  had  the  same  effect  as,  according  to  Bayley,  J.,  his  attain- 
ment of  the  age  of  twenty-one,  under  the  same  circumstances,  would 
have  had.  Service  as  a  policeman  is  equally  of  a  nature  to  exclude 
jKirental  control,  with  service  as  a  soldier.  [Wightman,  J. — ^To  have 
the  effect  for  which  you  contend,  the  service  must  be  *such  as  r»o7n 
permanently  to  exclude  parental  control.  The  service  of  a  *• 
K)ldier  is  of  that  nature;  for  he  cannot  return  home  at  his  own  option. 
But  a  policeman  may  quit  the  force  whenever  he  chooses.]  A  police- 
man, no  I^s  than  a  .soldier,  becomes,  as  such,  subject  to  an  authority 
paramount  to  that  of  his  parent.  The  present  case  is,  therefore,  dis- 
tinguishable from  Rex  v.  Lytchet  Matra verse,  7  B.  &  C.  226  (E.  C.  L. 
K.  vol.  14),  where  the  pauper  had  subjected  himself  to  an  authority 
subordinate  to  the  parental.  Regina  v.  Scammonden,  8  Q.  B.  849 
(E.  C.  L.  R.  vol.  55),  will  be  relied  upon  on  the  other  side ;  but,  there, 
the  service  of  the  pauper  in  the  militia  was  only  for  twenty-eight 
days  in  the  year ;  so  that  his  duties  were  not,  like  those  of  a  police- 
man,  such  as  wholly  and  permanently  to  exclude  parental  control. 
[Hill,  J. — What  difference  is*  there  between  the  case  of  a  policeman 
tnd  that  of  an  apprentice  ?    Service  as  an  apprentice  has  been  held 
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BOt  lo  exolade  parental  control :  ^k  t^.  Hnggate,  2  B.  &  Aid.  582.] 
An  apprentice  serves  a  pri viue. master ;  a  .policeman  serves  the  State. 

JfetcaJ/e,  contri,  was  not  called  upon. 

WiaHTKAN,  J. — We  are  of  opinion  that  the  service  of  the  pauper's 
husband  in  the  Police  Force  was  not  su^cient  to  cause  his  emancipa- 
tion to  relate  back  to  the  commencement  of  that  service.  The  only 
<iasea  to  be  found  in  the  books,  in  which  an  entry  into  service  by  a 
minor  has  been  held  to.  exclude  the  parental  control  of  his  father,  are 
oases  where  the  service  was  as  a  soldier.  The  distinction  between 
*2801  ^^^^®  cases  and  the  present  is,  *that  a  soldier  cannot  himself 
-'  put  an  end  to  his  service,, inasmuch  as  the  military  authorities 
would  not  allow  him ;  whereas  a  policeman  can  quit  the  force  when- 
ever he  is  so  disposed. 

.Hill,  J. — I  am  of  the  same  opinion.  The  case  expressly  finds 
that,  during  the  whole  time  that  the  pauper's  husband  was  serving  in 
|be  Police  Force,  he  might  have  returnea  to  his  father's  house,  if  he 
bad  been  so  disposed.  Had  he  been  a  soldier,  he  would  not  have 
been  at  liberty  to  return.  The  cases  cited,  to  which  I  may  add  that 
of  Bex  V.  Wobum,  8  T.  R.  479,  are  ei^pressly  in  point  to  show  that 
the  emancipation  of  the  p^uper'^  husband  has  no  such  relation  back 
ts  is  contended  for. 

Blackburn,  J,— J[  am  of  the  same  opinion.  The  distinction  is 
obvious  between  the  position  of  a  soldier  and  that  of  an  apprentice 
or  other  person  who  has  an  option,  which  ^  soldier  has  not,  to  ter- 
minate his  service.  Order  of  Sessions  quashed. 


♦281]    ♦glare;,  Appellant,  v.  HAGUE,  Respondent.    Nov.  9. 

>  Uj  0toi.  11-  A  IZ  Viet  e.  f  2,  a,  3,  "  •very  p«ncai  who  thall  keep  or  qm  or  aoi  ia  the  mutgo- 
jient  of  ftay  plaoe  for  ihe  parpoie  of  fighting"  <'  any"  "  eoek,"  *'  or  ^hall  permit  or  suffer  u j 
.plMo  to  he  so  used,"  is.  snhjeeted  to  m  penalty  '*  for  every  day  he  shall  so  keep  or  nse^  act  ia 
the  management  of  any  sueh  place,  or  permit  or  suffer  any  plaoe  to  be  med  as  aforeeaid  f 
^jKad  eyery  person  who  shaH  in  any  manner  encourage,  aid,  or  assist  at  the  ftghUng"  "  of 
^ay"  "  cock/' ''  as  aforesaid,"  is  made  liable  to. a  penalty  not  exceeding  61, 

.  Held,  that  a  person  does  not  incur  this  latter,  penalty  by  aiding  and  assisting  at  eock-fight- 
,iag  In  any  plaoe ;  but  only  if  the  plaee  be  one  so  kept  or  used  for  the  .purpose,  as  to  sul^eel 
the  keeper  of  it  to  the  penalty  imposed  by  the  first  clause  of  the  seotion. 

Gasb  Stated  by  justices,  under  stat.  20  &  21  Yict.  c.  43. 

At  a  Petty  Sessions,  holden  at  Loughborough,  in  the  county  of 
Leicester,  on  7th  April,  1859,  before  two  justices  of  the  peace  for  the 
said  county,  an  information  was  preferred  by  the  respondent  against 
•  the  appellant,  under  stat.  12  &  13  Yict.  c  92,  s.  3,  for  that  the  appel- 
lant, on  2d  March,  1859,  at  the  parish  of  Loughborough  aforesaid,  did 
-encourage,  aid,  .and  assist  at  tne  fighting  of  two  cocks,  then  being 
fought  in  a  certain  place  (to  wit)  a  bowling  alley  there,  in  the  occu- 
'pation  of  the  i^pellant,  then  kept  and  used  for  the  purpose  of  fighting 
4Cock&,  contrary  to  the  provisions  of  the  said  statute,  intituled  "Aji 
A.ct  for  the  more  effectual  prevention  of  cruelty  to  animals."  The 
appellant  was  oonvicted,  and  fined  10«.,  and  was  also  ordered  to  pay 
;the  fiosls  of  Hufi  r^poAidcAt,  and,  op  cle&ult,.to  be  imprisoned  for 
:£Hirte9a  days. 
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s/Lt  the  hearing  df  Ae  information,  it  wan  prcnred,  on  tbe  part  of 
tbe  respondent,  that,  on  the  day  named  in  the  information,  at  a  bowU 
ing  alley  belonging  to  the  appellant's  licensed  victualling-'houae  .at 
Longhborongh,  two  cocks  were  fought  by  the  appellant  and  one  John 
Taylor.  The  justioes  were  of  opinion,  upon  the  evidence  produced 
hefore  them,  that  tbe  said  appellant  and  *the  said  John  Taylor  t^aqa 
did  resort  to  ihe  said  bowling  alley  with  the  intention  o{  ^ 
causing  the  said  cocks  to  fight  tc^ether  there,. and  that  they  did 
encourage,  aid,  and  assist  at  the  fighting  of  the  said  two  cocks  at  the 
eaid.  place ;  but  it  was  not  proved  that  in  any  other  instance  had  cock^ 
been  fought  there. 

It  was  contended  on  the  part  of  the  appellant,  that  there  was  no 
oflfence  eommitted  within  the  intent  and  meaning  of  stat.  12  &  18 
Vict.  c.  92,  s.  8,  inasmuch  as  the  said  section  only  applied  to  encou- 
raging, aiding,  or  assisting  at  the  fighting  of  cocks  in  any  place 
regularly  kept  or  used  for  that  purpose,  as  mentioned  in  the  first 
clause  of  the  said  section ;  namely,  a  place  so  kept  or  used  for  the 
purpose  of  fighting  any  cocks,  as  to  subject  the  keepers  thereof  to  the 
peDalty  fixed  by  the  said  section,  and  that  it  did  not  appear  that  the 
said  bowling  alley  was  a  place  so  kept  or  used. 

The  justioes,  however,  were  of  opinion  that  the  words,  "Every 
person  who  shaJl  in  any  manner  encourage,  aid,  or  assist  at  the  fight- 
ing or  baiting  of  any  bull,  bear,  badger,  dog,  cock,  or  other  animal 
as  aforesaid  shall  forfeit  and  pay  a  penalty  not  exceeding  five  pounds," 
contained  in  the  concluding  clause  of  the  said  Sd  section,  applied  to 
the  encouraging,  aiding,  or  assisting  at  the  fighting  of  cocks  in  any 
place;  and  that  the  words  **a8  aforesaid"  meant  other  animals  as 
aforesaid  (namely  any  animal  of  domestic  or  wild  nature),  And  not,  as 
was  contended  by  the  appellant,  the  place  as  aforesaid  (namely  a  place 
kept  or  used  for  the  purpose  of  fighting  any  bull,  bear,  badger,  dog, 
cock,  or  other  kind  of  animal,  as  mentioned  in  the  first  clause  of  the 
said  section) ;  tind  being  also  of  opinion  that  the  evidence  given  before 
thenubrottght  the  case  within  the  concluding  clause  of  the  said  r«og3 
*8d  section,  they  convicted  the  said  appellant  of  encouraging,  ^ 
aiding,  and  assisting  at  the  fighting  of  two  cocks,  at  Loughborough ; 
considering,  according  to  their  construction  of  the  Act  as  above  stated, 
that  the  portion  of  the  information  which  alleged  that  they  were 
foaght  in  a  place  kept  or  used  for  tbe  purpose  of  fighting  cocks,  was 
not  a  material  allegation,  and  consequently  might  be  treated  as  irrele- 
vant matter. 

Tbe  question  of  law  for  the  opinion  of  the  Oourt  was,  whether  it 
was  an  offence,  within  the  intent  and  meaning  of  the  8d  section  of 
the  said  statute,  to  encourage,  aid,  or  assist  at  the  fighting  of  cocks  in 
any  place,  or  only  in  a  place  so  kept  or  used  for  the  purpose  of  fight- 
ing cooks,  as  to  subject  the  keeper  thereof  to  the  penalty  prescribed 
by  the  first  clause  of  the  said  section. 

Hayes^  Seijt,  for  the  appellant(a) — ^The  conviction  is  wrong.    The 

oiTenoe  created  by  the  Act  of  Parliament  can  be  committed  only  in  a 

, place  kept  or  used  for  the  purpose  of  committing  it.    There  was  bo 

ertdttiee  before  the  justices  that  the  appellant'js  bowling  allej  was 

.such  a  plaoe ;  or  that  cocks  had  ever  been  fought  there,  except  ui  this 

<a)  B«fon  0«fkV«ni,  C  J.,  WigkCaun,  fiUI,  4nd  BlMkbvn,  Ja. 
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one  instance.  That  the  meaning  of  the  Act  is  that  for '  whicb  the 
appellant  contends  is  evident,  when  the  previous  enactments  upon  the 
fiUDJect  are  looked  at.  The  first  of  these  is  stat.  S  &  4  W.  %  c.  19, 
s.  29,  which  imposed  a  penalty  upon  ''any  person  who"  should, 
**  within  five  miles  of  Temple  Bar,  keep  or  use,  or"  '*  act  in  the 
management  or  conducting  or  any  premises  or  place  whatsoever  for 
the  purpose  of"  **  cock-fighting."    This  was  repealed  by  stat.  5  &  6 

*2841  ^'  ^'  ^^'  *^'  ^'  ^^  ^^^'  ^  ^^  which  statute  a  penalty  is 

^  imposed  upon  "any  person"  who  "shall  keep  or  use  any 
house,  room,  pit,  ground,  or  other  place  for  the  purpose  of  running, 
baiting,  or  fighting  any"  *'  animal,"  *'  or  for  cock-fighting."  It  is  clear 
that  the  object  which  it  was  meant  to  accomplish  by  these  enactments 
was  the  putting  down  places  kept  and  usea  expressly  for  such  pur- 
poses as  bull-baiting,  cock-fighting  and  the  like.  Stat.  5  &  6  W.  4, 
0.  59,  s.  8,  indeed,  recites  that  *'  cruelties  are  greatly  promoted  and 
encouraged  by  persons  keeping"  such  places,  and  aiding  or  assisting 
therein  ;  and  that  "the  same  are  great  nuisances  and  annoyances  to 
the  neighbourhood  in  which  they  are  situate,  and  tend  to  demoralize 
such  as  frequent  such  places."  The  present  Act,  under  which  the 
appellant  was  convicted,  stat.  12  k  18  Vict.  c.  92,  repeals  stat.  5  &  6 
W.  4,  c.  59,  and  enacts,  by  sect.  8,  that  *'  every  person  who  shall  keep 
or  use  or  act  in  the  management  of  any  place  for  the  purpose  of  fight- 
ing or  baiting  any  bull,  bear,  badger,  dog,  cock,  or  other  kind  of 
animal,  whether  of  domestic  or  wild  nature,  or  shall  permit  or  suffer 
any  place  to  be  so  used,  shall  be  liable  to  a  penalty  not  exceeding 
five  pounds  for  everv  day  he  shall  so  keep  or  use  or  act  in  the  manage- 
ment of  any  such  place,  or  permit  or  suffer  any  place  to  be  used  as 
aforesaid;  Provided  always,  that  every  person  who  shall  receive 
money  for  the  admission  of  any  other  person  to  any  place  kept  or 
used  for  any  of  the  purposes  aforesaid  shall  be  deemed  to  be  the 
keeper  thereof;  and  every  person  who  shall  in  any  manner  encourage, 
aid,  or  assist  at  the  fighting  or  baiting  of  any  bull,  bear,  badger,  dog, 
cock,  or  other  animal  as  aforesaid  shall  forfeit  and  pay  a  penalty  not 
exceeding  five  pounds  for  every  such  offence."  The  language  here 
*2851  *^^^  ^^  similar  to  that  employed  in  the  previous  statutes, 
-'  and  it  is  evident  that  the  intention  of  the  Legislature  was  the 
same.  The  words  "as  aforesaid,"  in  the  concluding  portion  of  the 
section,  must  mean  "in  anv  such  place  as  aforesaid."  It  is  only  by 
systematically  and  habitually  keeping  a  place  for  the  express  purpose 
of  cock-fighting  that  a  person  incurs  the  penalty  which  the  Act 
imposes.  And  there  is  no  pretence  for  saying  that  the  appellant  has 
kept  such  a  place.  [Wiohtman,  J. — The  Act  was  passed  for  the 
prevention  of  cruelty  to  animals,  and  the  case  seems  to  be  within  the 
mischief,  if  not  within  the  letter,  of  it.] 
No  counsel  appeared  for  the  respondent.  Cur.  adv.  vulL 

Blacebubn,  J.,  afterwards  delivered  the  judgment  of  the  Conrt(a) 

This  was  a  case,  stated  under  stat.  20  &  21  Yict.  e.  48,  for  oar 

opinion ;  in  which  the  question  of  law  was  stated  to  be  whether  it  is 

an  offence,  within  the  intent  and  meaning  of  sect  8  of  stat  12  k  IS 

Yict.  c  92,  to  encourage,  aid,  or  assist  at  the  fighting  of  oocka  in  any 

(a)  Thvndaj,  JiBiuuj  26Ui,  I860. 
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place,  or  only  in  a  plaee  kept  or  used  for  the  purpose  of  fighting  oockg, 
80  as  to  subject  the  keeper  thereof  to  the  penalty  prescribed  by  the 
first  clause  of  the  said  section.  The  section  in  question  enacts  that 
''eyery  person  who  shall  keep  or  use  or  act  in  the  management  of 
any  place  for  the  purpose  of  fighting  or  baiting  any  bull,  bear,  bad* 
ger,  dog,  cock,  or  other  kind  of  animal,  whether  of  domestic  or  wild 
natare,  or  shall  permit  or  suffer  any  place  to  be  so  used,  shall  be  liable 
to  a  penalty  not  ^exceeding  5L  for  every  day  he  shall  so  keep  r#oQg 
or  use  or  act  in  the  management  of  any  such  place,  or  permit  ^ 
or  suffer  any  place  to  be  used  as  aforesaid ;  Provided  always,  that 
every  person  who  shall  receive  money  for  the  admission  of  any  other 
person  to  any  place  kept  or  used  for  any  of  the  purposes  aforesaid, 
shall  be  deemed  to  be  the  keeper  thereof."  So  far,  the> meaning  of 
the  Act  is  plain :  it  creates  a  substantive  offence,  namely,  that  of 
keeping  or  using  a  place  for  the  purpose  of  baiting  animals.  The 
Act  then  proceeds  in  the  same  sentence:  ^'And  every  person  wKq^ 
shall  in  any  manner  encourage,  aid,  or  assist  at  the  fighting  or  baiting 
of  any  bull,  bear,  badger,  dog,  cock,  or  other  animal  as  aforesaid  shall 
forfeit  and  pay  a  penalty  not  exceeding  61.  for  every  such  offence."  The 
Legislature  here  employ  words  apt  if  intended  to  describe  the 
accessaries  to  the  offence  already  created,  but  not  apt  if  intended  to 
create  a  fresh  offence.  It  cannot  be  supposed  that  the  Legislature 
intended  that  those  who  are  the  principals  in  fighting  the  animals 
should  be  exempt  from  the  penalty  imposed  on  those  merely  encou.* 
raging,  aiding,  or  assisting  thereat;  and  in  this  view  we  are  much 
confirmed  on  looking  at  the  former  Act,  6  &  6  W.  4,  c.  59,  s.  8,  for 
which  the  present  enactment  is  substituted,  and  which  clearly  only 
affected  those  who  frequented  such  places.  We  think,  therefore,  thai 
the  intention  of  the  Legislature  was  that  the  penalty  should  be  im- 
posed on  those  aiding  in  fighting  the  animals  *^  as  aforesaid,"  that  is» 
in  a  place  so  used  as  is  mentioned  before.  We  do  not  wish  to  be 
understood  as  confirming  what  appears  to  have  been  the  opinion  of 
the  justices,  that  no  penalty  can  be  incurred  unless  the  animals  are 
baited  in  a  place,  to  use  the  phrase  in  the  case,  *'  regularly  kept  for 
that  purpose."  On  this  we  pronounce  no  decision,  as  the  justices 
liave  not  found  *the  facts  to  raise  this  point,  nor  asked  us  any  r^ogr 
question  upon  it;  the  only  question  submitted  to  us  being,  ^ 
whether  it  is  an  offence  to  assist  in  cock-fighting  elsewhere  than  in 
SQch  a  place.  We  think  it  is  not,  and  therefore  our  judgment  must 
be  for  (be  appellant. 

Judgment  for  the  appellant. 


CHILBERS  V.  WOOLER  (sued  with  PALLISTER,  deceased  sinee 

action  brought,  and  before  plea.)    Nov.  11. 

DtfcsdaBt,  u  Attorney  for  P.,  who  had  obtained  Judpnent  against  W.  F.,  took  ont  a  writ 
•f  I.  fa.  againat  W.  F.,  whieh  wai  endorted  in  the  nraal  form,  the  endorsement  being  foQowed 
Vj  these  worda:  "the  defhndant  is  a"  [blank]  «and  resides  at  Redear,  in  yonr  bailiwiek." 
Ae  plafaitur  In  the  present  aetion  was  sheriff  of  Yorkshire,  and  he  issued  a  warrant,  setting 
•et  the  endorsement  of  the  writ  Terbatini.  His  offleer  went  with  the  warrant  to  Redear,  whece^ 
W.  F^  the  sen  of  the  W.  F.  named  in  the  wri^  liTed.    The  loii  informed  the  offloer  that  hi  waf 
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B«t  th«  ptrton  ifalDit  whom  the  writ  w«a  istoedi  bat  that  hU  father,  who  lired  at  CotUufe, 
an  a4Jao«nt  Tillage,  probably  wai ;  and  the  father  subfeqnentlj  came  and  admitted  the  fact 
The  ofltoeri  however,  teiied  the  goods  of  W.  F.,  the  son,  at  Redcar,  who  afterwards  reeovered 
damages  against  the  plaintiff,  as  sheriff,  for  the  wrongful  seiinre.  Plaintiff  brought  this  aetioi 
to  recover  from  defendant  the  amonnt  of  the  said  damages  and  eosts.  The  first  eonnt  of  llie 
deelaratlon  alleged  that  defendant,  by  the  endorsement,  and  with  the  intent  that  plaintiff  s boeld 
4ci  npon  the  statement,  falsely  represented  to  plaintiff  that  the  W.  F.  named  in  the  writ  resided 
at  Redoar,  whereby  plaintiff  was  indaeed  to  seise.  The  second  count  alleged  that  defendaat 
negligeatly  and  improperly,  but  with  the  view  and  intent  that  plaintiff  should  act  npoa  the 
•tatement,  endorsed  the  writ  with  a  direotton  and  statement  to  plaintiff  that  the  W.  F.  asnied 
in  the  i^rit  resided  at  Redcar ;  whereby  plaintiff,  aeting  on  such  statement,  seii ed.  The  third 
eonnt  alleged  that  defendant,  by  the  endorsement,  required  and  directed  plaintiff  to  seise  tke  * 
goods  of  W.  F.,  residing  at  Redcar:  and  that  plaintiff,  acting  on  such  direction,  seised. 

Plea,  that  defendant  had  good  reason  to  belleye,  and  did  believe,  that  the  W.  F.  saved  is 
the  writ  resided  at  Redoar ;  and  that  defendant  so  endorsed  and  deiitered  the  writ  with  ne 
other  intent  or  view  than  to  ftxrnish  sueh  information  as  he  believed  .to  be  tiwe  for  af  listing 
plaintiff,  as  sheriff,  in  duly  ascertaining  whether  there  were  within  his  bailiwick  goods  and 
chattels  ef  the  said  W.  F.  named  in  the  writ;  and  that,  save  by  snch  sndersement  and  dclirery, 
defendant  did  not  state  or  represent,  or  make  or  give  any  direclioa  or  statement  to  plaint^, 
6r  direct  or  require  plaintiff  to  do,  as  in  the  deolaration  alleged. 

On  demurrer,  held  (dissentiente  Wightman,  J.),  that  the  action  was  not  maintainable,  the 
tfepresentatien  alleged  in  the  first  count  not  having  been  firaudnlently  made :  the  second  eoaat 
not  alleging  or  showing  any  duty  in  defendant,  as  between  himself  and  the  sheriff,  to  make 
the  statement  in  question  :  and  the  endorsement  not  amounting  to  a  direction  to  the  sheriff  u 
alleged  in  the  diird  count,  but  being  merely  a  sti^ment  by  defendant  for  the  purpose  of  afford- 
ing information  io  the  sheriff,  leaving  him  a  discretion  as  to  acting  npon  IL 

The  first  count  of  the  declaration  stated  that  plaintiff  was  sheriiT 
^ooo-i   of  the  county  of  York,  and  that  ^defendants  caused   to  be 

^  delivered  to  plaintiff,  as  such  sheriff,  a  writ  of  fieri  facias,  sued 
out  of  the  Court  of  Exchequer  at  the  suit  of  James  Pallister,  against 
the  goods  and  chattels  of  one  William  Fairbridge,  which  said  writ  was 
endorsed  with  a  direction  to  the  said  sheriff  to  levy  91?.  19s.  lOd. 
**  And  defendants  then,  by  an  endorsement  on  the  said  writ,  and  with 
a  view  and  intent  that  plaintiff'  should  act  upon  the  statement  contaitied 
in  the  said  endorsement,  falsely  stated  and  represented  to  plaintiff 
that  the  said  William  Fairbridge  in  the  said  writ  named,  and  against 
whose  goods  and  chattels  it  was  issued,  then  resided  at  a  place  called 
Bedcar,  within  the  said  bailiwick."  Averment,  that  plaintifl^  confiding 
in  the  said  statement  and  representation,  and  believing  the  same  to  be 
true,  and  not  knowing  or  having  any  notice  to  the  contrary  thereof, 
was  thereby  induced  to,  and  did,  in  execution  of  the  said  writ  as  such 
sheriff,  enter  the  dwelling-house  of  a  certain  person  in  Redcar  afore- 
said, answering  to  the  description  given  in  and  by  the  said  endorse 
ment,  to  wit,  the  dwelling-house  of  the  only  William  Fairbridge  who 
resided  at  Redcar  aforesaid,  and  did  seize  and  take  certain  goods  and 
chattels  therein  of  that  person,  such  person  not  being  the  said  William 
Fairbridge  in  the  said  writ  named,  and  the  said  goods  and  chattels  not 
being  the  goods  or  chattels  of  the  said  William  Fairbridge  in  the  said 
writ  mentioned :  that  plaintiff  was  induced  and  caused  by  the  said  state- 
ment and  representation  to  believe,  and  that  he  thereby  had  reason  to 
believe,  and  bonS  fide  did  believe,  that  the  said  house,  goods  and 
chattels  were  the  house,  goods  and  chattels  of  the  said  last- mentioned 
William  Fairbridge :  whereas  in  truth  and  in  fact  the  said  William 
Fairbridge  in  the  said  writ  mentioned,  and  against  whose  goods  and 
^891  ^"^^^^^^  ^^  ^^  ^issued,  did   not»  at  the  time  of  defendants 

^  Biakiog  the  said  fklse  statement  and  representation,  or  at  any 
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of  tbe  times  aforesaid,  reside  at  Bedcar  aforesaid :  that,  upon  di^ 
oovering  and  ascertaining  the  falsity  of  the  said  statement  and  repre- 
sentation, and  that  the  said  entry  and  seizure  and  taking  were  unlaw- 
ful, be,  plaintiffi  withdrew  from  the  possession  of  the  said  goods  anijl 
chattels,  and  quitted  the  said  dwelling-house,  and  ceased  all  further 
execution  of  the  said  writ  therein.  That,  plaintiff's  entry  upon  th^ 
said  dwelling-house  and  seizure  and  taking  of  the  said  goods  and 
chattels  being  unlawful,  the  said  person,  whose  house  and  goods  and 
chattels  were  so  respectively  entered  upon  and  seized,  afterwards 
brought  an  action  against  plaintiff  to  recover  the  damages  by  him 
sustained  by  reason  of  tbe  said  entry  and  seizure  and  taking  of  th^ 
said  goods  and  chattels,  and  continuing  in  the  said  house,  and  whereby 
the  character  and  reputation  of  that  person  were  injured.  That  the 
said  person,  by  the  judgment  of  the  Court,  recovered  against  plaintiff 
87/.  OS.  6d.  damages :  and  plaintiff  thereupon  became  and  was  liable 
to  pay  and  did  pay  the  saia  person  the  same ;  and  plaintiff  by  reasoa 
of  the  premises  was  injured,  and  was  also  put  to  and  incurred  cost^ 
and  expenses  in  and  about  appearing  to  the  said  action,  and  defend- 
ing himself  against  the  same,  &c. 

The  second  count  stated  that  defendants  caused  the  said  writ  of  fi.  fa. 
to  be  delivered  to  plaintiff  to  be  executed  as  in  the  first  count  men- 
tioned, the  same  being  also  endorsed  as  therein  mentioned ;  and  that 
defendants,  carelessly,  negligently,  and  improperly,  but  with  the  view 
and  intent  that  plaintiff  should  act  upon  the  direction  and  statement 
next  hereinafter  mentioned,  endorsed  the  said  writ  with  a  direction 
and  statement  to  ^plaintiff,  so  being  such  sheriff  as  aforesaid,  r«ogA 
that  tbe  said  William  Fairbridse  in  the  said  writ  named,  and  ^ 
against  whose  goods  and  chattels  it  was  issued,  then  resided  at  a  plaoe 
called  Bedcar,  in  the  said  sheriff's  bailiwick,  whereby  plaintiff  acting 
upon  such  direction,  and  confiding  in  the  said  statement,  and  thereby 
believing  that  the  said  William  Fairbridge  in  the  said  writ  name^ 
did  reside  in  the  said  place  called  Bedcar,  did  enter,  &c.  Averment 
(as  in  tbe  first  count)  that  the  said  W.  Fairbridge  did  not  reside  there, 
and  that  plaintiff,  on  ascertaining  it,  withdrew  from  further  possession 
and  execution. 

Third  count.  That  defendants  having  caused  the  said  writ  of  fi.  f^. 
to  be  issued  and  endorsed,  and  delivered  to  plaintiff  to  be  executed, 
as  in  the  first  count  mentioned,  directed  and  required  plaintiff,  to  wit, 
by  the  endorsement  upon  the  said  writ,  to  execute  the  said  writ  bjr 
seizing  and  taking  the  goods  and  chattels  of  William  Fairbridge,  who 
then  resided  at  Bedcar,  in  the  said  sheriff's  bailiwick,  as  and  for  tbe 
goods  and  chattels  of  the  said  William  Fairbridge  in  the  said  writ 
mentioned ;  and  plaintiff,  acting*  upon  the  said  direction  and  request, 
and  bon&  fide  believing  that  William  Fairbridge,  who  resided  at 
Bedcar  aforesaid,  was  tbe  same  person  as  the  William  Fairbridge  in 
the  said  writ  named,  and  that  the  goods  and  chattels  of  the  said 
William  Fairbridge  of  Bedcar  were  the  goods  and  chattels  of  tbe  said 
William  Fairbridge  in  tbe  said  writ  mentioned,  and  not  knowing  the 
contrary  thereof,  did,  in  execution  of  the  said  "Virit,  and  in  conse- 
quence of  the  said  direction,  as  such  sheriff,  enter  into  and  upon  a 
certain  dwelling-house,  to-wit,  the  dwelling-house  of  the  only  Williaoi 
Fairbridge  who  resided  at  Bedcar  aforesaid,  being  another  and  differejQt^ 
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person  than  the  said  William  Fairbridge  in  the  said  writ  mentioned, 
*2011  ^^^  ^'^  seize  and  take  the  goods  and  chattels  ^therein  of  the 
J  said  William  Fairbridge,  of  Bedcar  aforesaid,  as  and  for  the 
goods  and  chattels  of  the  said  William  Fairbridge  in  the  said  writ 
mentioned :  when  in  truth  and  in  fact  the  said  William  Fairbridge  in 
the  said  writ  named  did  not  reside  at  Bedcar  aforesaid,  and  the  said 
goods  and  chattels  so  seized  and  taken  were  not,  at  the  time  of  the 
delivering  of  the  said  writ  to  the  plaintiff  or  at  the  time  of  the  said 
direction  and  request,  or  at  any  otner  time,  the  goods  or  chattels  of 
the  said  William  Fairbridge  in  the  said  writ  mentioned,  but  the  same 
then  and  afterwards  were  the  goods  and  chattels  of  the  said  other 
person  named  William  Fairbridge.  Averment:  that,  upon  his  dis- 
covering and  ascertaining  that  fact,  plaintiff  withdrew  from  the  pos- 
session,  &c.  (as  in  the  first  count). 

Second  plea,  by  defendant,  Wooler. — ^That  at  the  time  of  the  making 
of  the  said  endorsement  as  to  the  place  of  residence  of  the  said  Wil- 
liam Fairbridge  named  in  the  said  writ,  and  also  at  the  time  of  the 
delivery  of  the  said  writ  so  endorsed  to  the  plaintiff,  as  such  sheriff 
as  aforesaid,  he,  said  defendant,  had  good  and  probable  reason  to  be- 
lieve, and  then  did  in  good  faith  believe,  that  the  said  William  Fair- 
bridge  named  in  the  said  writ  resided  at  the  said  place  called  Bedcar; 
that  defendant  so  endorsed  and  delivered  the  saia  writ  with  no  other 
intent  or  view  than  to  furnish  such  information  as  he  believed  to  be 
true  for  assisting  plaintiff,  as  such  sheriff  as  aforesaid,  in  duly  ascer- 
taining whether  there  were  within  his  bailiwick,  as  such  sheriff  as 
aforesaid,  goods  and  chattels  of  the  said  William  Fairbridge  named 
in  the  said  writ ;  and  that,  save  or  otherwise  than  by  so  endorsing  the 
said  writ,  or  by  delivering  the  same  endorsed,  as  in  the  declaration 
*2921  ™®^^^^^®^»  ^^  plaintiff,  he,  *defendant,  did  not  state,  or  repre- 
-■  sent|  or  make  or  give  any  direction  or  statement  to  plaintiff  or 
direct  or  require  plaintiff  to  do,  as  in  the  declaration  alleged. 

Demurrer.    Joinder  in  demurrer. 

Issues  of  fact  were  also  raised ;  and  the  cause  came  on  for  trial. 
1)efore  Byles,  J.,  at  York  Spring  Assizes,  1859,  when  a  verdict  was 
found  for  the  plaintiff  for  1242.  145.  Sd,,  subject  to  the  opinion  of  this 
Court  upon  a  special  case. 

The  case  (of  which  the  pleadings  formed  part)  stated,  among  other 
matters,  that  the  plaintiff  was  the  sheriff  of  Yorkshire,  and  the  de- 
fendant Wooler  was  the  attorney  for  James  Pallister,  in  the  suit  of 
Pallister  v.  Fairbridge.  Pallister  recovered  judgment  against  B'air- 
bridge  for  91?.  19^.  lOrf. ;  and  Wooler,  as  Pallister's  attorney,  took  out 
a  writ  of  fi.  fa.  for  that  amount.  The  writ,  which  described  the  exe- 
cution-debtor as  "William  Fairbridge,"  was  endorsed  as  follows: 
" Lev;r  91/.  19*.  lOrf.  and  It  10*.  for  costs  of  execution,"  &c.  "This 
writ  IS  issued  by"  C.  &  B.,  *'  agents  for  Octavius  Borrodaile  Wooler, 
of  Darlington,  in  the  countv  of  Durham,  attorney  for  the  said  Jamea 
Pallister.  The  defendant  is  a"  [blank],  '*  and  resides  at  Bedcar,  in 
your  bailiwick."  The  plaintiff)  by  his  under-sheriff,  issued  a  warrant 
directed  to  one  Armitage,  the  sheriff's  officer,  in  which  the  endorse- 
ment of  the  writ  was  set  out  verbatim.  Neither  the  plaintiff,  the 
under-sheriff,  or  the  sheriff's  officer,  had  any  knowledge  of  the  person 
'  against  whose  gooda  the  execution  was  issued,  save  what  (hey  derived 
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from  tbe  endorsement  of  the  writ ;  and  they  and  the  defendant  acted 
bonfi  fide  in  the  matter.  The  sheriff's  officer  went,  with  the  warrant, 
to  the  house  of  William  Fairbridge,  at  Bedcar,  the  son  of  the  William 
Fairbridge  named  in  the  writ,  and  the  only  person  of  that  name  in 
the  place;  and  informed  him  of  the  ^execution.  He  said  he  r^ogg 
knew  nothing  about  it ;  and,  in  answer  to  the  officer,  said  that  ^ 
there  was  no  other  person  of  that  name  in  Bedcar,  and  that  his  father, 
William  Fairbridge,  who  lived  at  Coatham,  might  be  the  man.  The 
officer,  however,  took  possession  of  the  goods  of  the  son  at  Bedcar.  j 
Immediately  after  the  seizure,  William  Fairbridge,  the  son,  brought 
his  father  to  the  officer;  and  the  father  informed  nim  that  he  was  the 
William  Fairbridge  against  whom  the  writ  was  issued,  and  showed 
him  the  writ  of  summons  in  the  action.  The  officer  retained  posses- 
sion of  the  son's  goods,  and  did  not  seize  the  father's ;  and  wrote  to 
inform  Wooler  of  the  seizure.  Afterwards,  by  Wooler's  directions, 
the  execution  was  withdrawn.  William  Fairbridge,  the  son,  thejn 
sued  the  plaintiff  for  the  wrongful  seizure,  and  recovered  damages. 
Coatham  is  in  a  different  parish  from  Bedcar,  but  close  to  it,  the  nearest 
houses  being  about  fifty  yards  apart,  with  a  road  between  them.  Let- 
ters for  residents  at  Coatham  are  generally  addressed  ''Coatham, 
Redcar." 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  plain- 
tiff was  entitled  to  recover  from  the  defendant  the  whole  or  any  part 
of  the  damages  and  costs  recovered  from  the  plaintiff'  by  William 
Fairbridge,  the  son. 

Manisty,  for  the  plaintiff. — The  plaintiff  is  entitled  to  recover.  The 
bona  fides  of  the  defendant  would  not  affect  his  liability  for  the  dam- 
age he  has  caused  to  the  plaintiff  by  negligently  endorsing  the  writ. 
For  such  negligence,  inasmuch  as  it  was  in  the  performance  of  an  act 
which  was  to  lead  the  plaintiff  to  take  a  particular  course,  the  taking 
of  which  caused  the  plaintiff  a  loss,  the  defendant  is  liable.  [CocK- 
BURN,  C.  J. — Do  you  rely  on  the  third  count  ?  Was  there  anything 
equivalent  to  *a  direction  by  the  defendant  to  the  plaintiff?]  r«2Q± 
There  was.  [Bill,  J. — What  duty  do  you  say  there  was  in  ^ 
the  defendant  to  direct  the  sheriff  at  all  7]  If  he  did  direct  him  at 
all,  he  was  bound  to  direct  him  correctly :  and  he  is  liable  for  ^ross 
n^ligence,  such  as  this,  in  wrongl^r  directing ;  just  as  a  gratuitous 
bailee  is  liable  for  gross  negligence  in  respect  of  the  chattel  of  which 
he  undertakes  the  charge.  [CocKBUBN,  C.  J. — I  am  inclined  to  think 
that  it  is  the  duty  of  the  attorney  of  the  execution-creditor  to  enable 
the  sheriff  to  execute  the  writ  properly.  If  the  attorney  wilfully  or 
negligently  withholds  the  necessary  information,  he  would,  I  think,  be 
guilty  of  negligence  as  between  attorney  and  client.]  Here  was  more 
than  a  mere  suppression  of  information.  There  was  a  wrong  direc- 
tion. No  name  was  given  on  the  back  of  the  writ,  but  only  the 
alleged  address  of  the  defendant  in  the  suit ;  who,  in  the  body  of  the 
writ,  was  described  as  '^  William  Fairbridge^' :  the  endorsement,  there- 
fore, coupled  with  the  writ,  amounted  to  a  direction  to  seize  the  goods 
of  William  Fairbridge,  of  Bedcar.  The  defendant  gave  that  direction 
Bs  the  authorised  agent  of  the  plaintiff  in  the  suit,  and  must  therefore, 
locording  to  tbe  rule  laid  down  in  CoUen  v.  Wright,  7  £.  &  B.  801 
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(R,  C.  L.  R.  vol.  90),(rt)  be  considered  as  warranting  the  truth  of  his 
statement.  [Cockburn,  C.  J. — I  should  be  inclined  to  be  with  you, 
biit  for  Collins  v.  Evans,  5  Q.  B.  820  (E.  C.  L.  R.  vol.  48).]  In  that 
cluse  the  defendant,  though  giving  inaccurate  information  to  the  sheriff, 
1^  him  at  liberty  to  act  upon  his  own  responsibility ;  here,  as  ia 
Humphrys  v.  Pratt,  6  Bligh  N.  S.  154,  which  was  distinguished  from, 
abd  recognised  by  the  Court  in,  Collins  v,  Evans,  the  defendant,  by 
^oQr-i  *what  was  equivalent  to  an  express  direction,  made  the  sheriff 
^  his  agent  for  the  purpose  of  taking  the  goods  ;  and  is  therefore 
liable  for  the  inaccuracy  of  that  direction,  though  he  may  at  the  time 
have  believed  it  to  be  true.  [Blackburn,  J.— In  Rawlings  v.  Btll, 
rCom.  B.  951  (E.  C.  L.  R.  vol.  50),  it  was  held  that,  to  enable  the  party 
injured  by  an  untrue  representation  to  sue  the  party  making  it,  know- 
l^ge  by  the  latter  of  the  untruth  of  the  representation  was  necessary.] 
There  the  wife  had  signed  a  distress-warrant,  having  no  right  to  do 
sb,  the  property  being  in  trustees  under  her  marriage  settlement;  and 
the  action  was  by  the  broker,  against  the  husband  and  wife,  for  dam- 
age caused  to  him  through  his  acting  upon  the  warrant.  The  ground 
of  the  decision  there  was,  that,  as  there  coitld  be  no  retainer  of  the 
plaintiff  to  distrain  given  by  the  wife;  nor  any  contract  by  her  to 
indemnify  him,  her  representation,  being  bonH  fide,  did  not  render 
her  liable,  though  it  was  untrue  in  fact.  [Hill,  J. — The  Court  seenis 
to  have  thought  that,  if  the  husband  had  signed  the  warrant,  he 
would  have  been  liable.]  Randell  »^  Trimen,  18  Com.  B.  786  (E.  C. 
L.  R.  vol.  86),  and  Lewis  v.  Nicholson,  18  Q.  B.  608  (E.  C.  L.  R.  vol 
iS),  arc  authorities  in  fevour  of  the  plaintiff. 

[The  argument,  on  either  side,  as  to  the  amount  of  damages  is 
dmitted.] 

T.  Jones  (Northern  Circuit),  for  the  defendant. — First,  it  can  hardly 
be  said  that  the  representation  was  untrue  in  fact,  looking  at  the 
proximity  of  Redcar  and  Coatham.  [Wiohtman,  J. — I  think  we 
must  take  it  that  the  representation  was  untrue  in  fact.]  Next, 
if  it  were,  the  defendant  is  not  liable.  There  was  nothing  which 
"^2981  ^"^^^^^^  ^^  *  direction  by  him.  [Cockburn,  C.  J. — ♦What  do 
^  you  say  the  meaning  of  the  endorsement  was  ?]  It  meant,  '*I 
request  you  to  look  out  for  the  person  named  in  the  body  of  the  writ, 
i^ho  lives  at  Redcar."  [Wightman,  J. — **  And,  when  you  have  found 
l^im,  seize  his  goods."]  Even  if  there  were  anything  amounting  to 
such  a  direction,  that  would  not  absolve  the  sheriff  from  the  duty  of 
Exercising  reasonable  care  and  diligence.  He  did  not  do  that ;  for  he 
was  told  that  there  were  two  persons  of  the  same  name,  one  living  at 
Redcar,  the  other  at  Coatham ;  and  he  made  no  inquiries.  [ WIOUT- 
JtAN,  J. — In  Pasley  v.  Freeman,  8  T.  R.  51,  there  was  this  distinctioa* 
£hat  the  plaintiff  was  a  free  agent ;  here  the  plaintiff  was  not.]  The 
sheriff  was  not  bound  to  act  upon  the  direction.  At  the  most,  he  was 
Only  bound  to  seize  certain  gopds;  being  at  the  same  time  directed 
tliat  the  execution- debtor  lived  at  Redcar.  That  direction  cannot  be 
considered  as  a  guarantee  absolving  the  sheriff  from  any  responsi- 
bility for  seizing  goods  not  belonging  to  the  execution-debtor,  as  to 
frhom  the  party  endorsing  the  writ  merely  gives  the  best  information 
l^e  can.  Collins  v.  Evans,  6  Q.  B.  820  (£.  C.  L.  R.  vol.  48),  is  i« 
fkvoar  of  the  defendant.     [Cockburn,  C.  J. — There  the  declaration 

(«)  Afflm«d  in  Exeh.  Ch.,  CoUen  v.  Wright»  8  E.  4  B.  647  (B.  0.  L.  B.  toL  M). 
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coQtaincd  do  allegation  that  the  defendant  directed  and  required  thfi 
plaintiff  to  seize.  The  sheriff  there  asked  which  was  the  right  man* 
Here  the  defendant,  proprio  motii,  does  that  which  the  plaintiff  allegejf 
amounted  to  a  direction.]  There  was  no  direction  to  him  to  act  inde- 
pendently of  all  other  information,  and  without  any  further  inquiry. 
The  plaintiff  probably  relies  on  Jarmain  r.  Hooper,  6  M.  &  6.  827 
(E.  C.  L.  B.  vol.  46).  Bat  there  it  was  assumed  that,  independently 
of  any  question  of  endorsement,  there  was  an  order  to  seize  the  goods : 
and  the  ^question  was,  whether,  upon  that  assumption,  the  rtQQ7 
defendant  was  liable  for  the  act  of  nis  attorney*  Humphrys  ^ 
9.  Pratt,  5  Biigh  N.  S.  154,  rests  upon  the  same  principle  as  Adamson 
r.  Jarvis,  4  Bing.  66  (E.C.  L.  R.  vol.  13):  namely,  that  when  one  man, 
by  bis  representation,  induces  another  to  alter  his  position,  the  un- 
truth of  the  representation  makes  the  party  giving  it  liable,  even 
though  he  believed  it  at  the  time  to  be  true.  Humphrys  v.  Pratt, 
therefore,  does  not  affect  the  present  case. 

Mani$ty  was  heard  in  reply.  Our.  adv.  vuU. 

The  Court  differing  in  opinion,  the  following  judgments  wer^ 
delivered.(a) 

WiGHTMAK,  J. — ^The  plaintiff  in  this  case  was  the  sheriff  of  York- 
sbire,  and  the  defendant  was  the  attorney  for  one  James  Pallister,  in 
an  action  at  his  suit  against  one  William  Fairbridge,  in  the  Court  pf 
Exchequer,  in  which  there  was  judgment  against  William  Fairbridge 
for  91/.  I9s.  lOcL  The  defendant  Wooler,  as  the  attorney  for  the  plain- 
tiff in  that  suit,  caused  a  writ  of  fi.  fa.  to  be  issued  upon  that  judg« 
meat,  and  caused  to  be  put  upon  the  writ  the  usual  endorsement  of 
the  amount  to  be  levied  and  the  names  of  the  attorneys  for  the  plain* 
tie  followed  continuously  by  these  words,  "the  defendant  is  a"  [blank]. 
"and  resides  at  Bedcar,  in  your  bailiwick."  The  sheriff's  officer  there* 
upon  went  to  Bedcar,  found  a  William  Fairbridge  there,  who  said  he 
was  the  only  William  Fairbridge  at  Bedcar,  but  that  he  knew  nothing 
of  the  ^matter,  and  that  there  was  another  William  Fairbridge,  r^oog 
bis  father,  who  lived  at  Coatham ;  whereupon  the  officer  took  '- 
}K)ssession  of  the  goods  of  William  Fairbridge  of  Bedcar,  and  sent  to 
the  defendant  Wooler,  to  inform  him  of  what  had  passed.  It  turned 
out  that  the  person  against  whom  the  execution  really  issued  was  the 
William  Fairbridge  of  Coatham,  and  not  the  William  Fairbridge  of 
Redcar  whose  goods  were  seized.  William  Fairbridge  of  Bedcar 
brought  an  action  against  the  sheriff  for  seizing  his  goods,  and  re- 
covered damages  against  him ;  and  the  question  now  is,  whether  the 
sberiff  has  any  remedy  over  against  Wooler,  the  present  defendant^ 
under  the  above  circumstances,  and,  if  he  has,  whether  the  pr^ent  is 
the  proper  form  of  action ;  it  being  agreed  that  both  parties  acted 
bona  fide,  Wooler  believing  that  Fairbridge  of  Bedcar  was  the  right 
man,  and  the  sheriff  and  his  officer  having  no  knowledge  of  the  per* 
son  intended  by  the  execution,  except  that  which  they  derived  from 
the  endorsement  upon  the  writ. 

The  sheriff  is  bound  at  his  peril  to  execute  the  process  delivered  to 
bim ;  and,  if  it  be  process  of  execution  against  the  person,  he  must 
take  care  to  take  the  right  man,  and,  if  it  be  process  against  the  goodf, 
to  take  the  goods  of  the  person  against  whom  the  prooes?  issues.    Qo 

(«)  Friday,  STotMBbtr  ttth. 
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xhast,  it  is  said,  in  case  of  doubt,  make  inmiiry  bimself,  and  act  upon 
the  result  at  his  own  peril.  It  may  be,  and  indeed  was,  contended  for 
the  sheriff,  that  this  rule  of  law  acted  with  peculiar  hardship  upon 
him,  in  cases  where  it  happened  that  there  were  two  persons  of  the 
same  name,  either  of  whom  might  be  the  defendant  in  the  action.  The 
sheriff  is  bound  to  execute  the  writ ;  but,  not  knowing  which  of  them 
is  the  person  who  has  been  sued  by  the  plaintiff,  it  seems  to  be  ob- 
*2d91   ^^^^^  ^^^^  ^^^  proper  person  of  *whom  he  should  inquire  is 

-'  either  the  plaintiff  or  the  plaintiff's  attorney ;  and  that,  if  they 
tell  him  who  the  person  is,  he  need  inquire  no  further.  In  the  present 
case,  the  sheriff  was  already  informed,  by  the  endorsement  upon  the 
writ,  that  the  William  Fairbridge,  who  lived  at  Redcar,  was  the  per- 
son against  whom  the  writ  issued.  If  he  had  omitted  to  act  upon 
that  statement  in  the  endorsement,  and  it  turned  out  that  the  statement 
was  right,  he  would  have  been  liable  for  any  ill  consequence  in  delay- 
ing or  refusing  to  execute  the  writ  according  to  its  exigence.  It  was 
contended,  for  the  sheriff,  that  if  the  attorney  informed  him,  upon  the 
trrit,  of  the  place  in  his  bailiwick  where  the  person  against  whom  the 
writ  issued  resided,  it  was  his  duty  to  take  care  that  his  information 
was  correct ;  and  that  if,  in  consequence  of  the  sheriff  relying  upon 
that  information,  he  should  take  the  goods  of  the  wrong  person,  the 
ill  consequences  should  be  ultimately  borne  by  the  person  who,  by 
his  negligence  in  not  taking  care  to  be  right  in  the  information  he 
gave  to  the  sheriff,  who  was  bound  to  act,  had  been  the  cause  of  such 
ill  consequences.  It  was,,  however,  said  in  answer  that,  however  this 
might  be,  if  the  question  arose  for  the  first  time,  it  was  already  de- 
cided  in  the  defendant's  favour  by  the  case  of  Collins  v.  Evans,  in 
the  Exchequer  Chamber,  6  Q.  B.  820  (E.  C.  L.  K.  vol.  48);  and  un- 
doubtedly this  is  so,  unless  that  case  can  be  distinguished  from  the 
present.  In  that  case  Collins  (an  attorney)  had  issued  and  delivered 
to  Evans  (the  sheriff)  a  test.  ca.  sa.  against  one  John  Wright  It 
happened  that  the  sheriff  had  in  his  custody  a  John  Wright  of  Fell 
Street,  and  caused  a  note  to  be  sent  to  the  attorney  (Collins)  to  know 
•8001   ^^®*^®^  *^®  John  Wright  *of  Pell  Street,  whom  they  had  in 

^  their  custody,  was  the  person  against  whom  the  writ  was 
issued ;  and  the  attorney  Collins,  by  his  clerk,  returned  this  answer, 
"  the  within  defendant  is  the  same  person  whom  we  have  lodged  a 
ca.  sa.  against;"  and  upon  this  the  sheriff  detained  him,  when  he 
would  otherwise  have  been  discharged ;  and  the  sheriff  was  obliged 
to  pay  compensation  to  Wright,  and  brought  an  action  against  the 
attorney  to  recover  damages  for  the  false  representation.  The  Court 
held  that  the  action  was  not  maintainable,  on  the  ground  that  fraud 
must  concur  with  the  false  statement  in  order  to  give  a  ground  of 
action ;  and  founds  its  judgment  upon  the  class  of  cases  which  begins 
with  Pasley  v.  Freeman,  8  T.  B.  61,  and  of  which  Haycraft  v.  Creasy, 
2  East  92,  is  the  leading  authority.  As  we  are  bound  by  the  decision, 
in  the  Court  of  error,  of  Collins  v,  Evans,  it  vs  hardly  necessary  to 
advert  to  a  distinction,  which  is  not  noticed  in  that  case,  between  the 
case  of  a  representation  made  to  a  person  who  may  act  upon  it  or  not 
at  his  discretion,  whether  it  be  true  or  fitdse,  and  one  where  it  is  made 
to  a  person  who  is  bound  at  his  peril  to  act  upon  it»  if  true,  and  has 
no  reason  or  ground  for  thinking  that  it  is,  or  may  be»  false.    In  such 
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a  case  it  would  seem,  both  in  reason  and  justice,  that  &r  greater  care 
should  be  exercised  by  the  person  giving  the  information,  and  that  it 
is  a  duty  in  him  to  take  care  that  it  be  correct    In  Haycrafl  v.  Greasy, 
if  the  plaintiff  had  not  chosen  to  act  upon  the  information  siven  1>v 
Creasy,  he  incurred  no  liability ;  but  in  the  present  case,  ana  in  Col- 
lins If.  Evans,  the  sheriff  was  bound  to  act  upon  the  information  of 
the  attorney,  at  the  peril  of  being  ^liable  to  an  action  if  he  r«QAi 
neglected  it  and  it  proved  to  be  correct.    It  is  unnecessary  to  ^ 
advert  to  this,  as  it  is,  in  effect,  an  objection  to  the  decision  of  Collins 
».  Evans,  5  Q.  B.  820  (E.  C.  L.  R.  vol.  48),  by  the  authority  of  which 
we  are  no  doubt  bound.    The  Court  of  Exchequer  Chamber,  in  con- 
sidering the  case  of  Collins  v.  Evans,  were  pressed  by  the  decision 
of  the  House  of  Lords  in  Ilumphrys  v.  Pratt,  6  Bligh  N.  S.  154,  the 
circumstances  of  which  appear  no  further  than  as  they  are  stated 
upon  the  record ;  by  lyhich  it  appeared  that  the  execution-creditor 
represented  to  the  sheriff  that  the  judgment-debtor  was  possessed  of 
goods  liable  to  be  seized,  and  which  be  would  cause  to  be  sho^vn  to 
ifae  sheriff,  and  required  the  sheriff  to  seize  such  goods ;   that  the 
sheriff  relying  upon  the  representation,  did  seize  goods  which  were 
shown  him  by  the  execution-creditor,  and  which  he  required  and 
directed  him  to  seize  as  the  goods  of  the  debtor,  but  which  turned 
oat  not  to  be  his  property ;  in  consequence  of  which  the  sheriff  had 
to  pay  damages,  and  brought  his  action  against  the  execution-creditor 
for  his  false  representation ;  and  it  was  held  that  the  action  was  main- 
tainable.    The  report  of  the  case  does  not  state  the  ground  upon  which 
the  judgment  proceeded,  but  Lord  Tenterden  told  the  reporter,  that 
it  proceeded  upon  the  ground  of  the  sheriff*  ^*  being  a  public  officer^ 
and  placed  between  two  fires ;"  a  ground  which  seems  to  me  perfectly 
intelligible  in  the  view  which  I  have  already  mentioned.     The  Court, 
however,  in  the  case  of  Collins  v.  Evans,  distinguish  the  case  of  Hum- 
phrys  r.  Pratt,  on  the  ground  that  it  appeared  by  the  recx)rd  that  the 
execution -creditor  directed  and  required  the  sheriff  to  take  the  goods 
which  were  shown  *to  him,  whereas  there  was  no  such  allega-   r»QA9 
tion  in  the  case  of  Collins  v.  Evans.     In  the  third  count  of  ^ 
the  declaration  in  the  present  case  there  is,  however,  an  allegation 
that  the  defendant  did,  by  the  endorsement  on  the  writ,  direct  and 
require  the  sheriff  to  take  the  goods  of  William  Fairbridge,  who 
resided  at  Bedcar,  and  the  question  is,  whether  that  is  the  effect  of  the 
endorsement.    It  is  said,  on  the  part  of  the  defendant,  to  be  a  mere 
piece  of  gratuitous  information,  leaving  the  sheriff  to  his  own  dis- 
cretion as  to  how  he  would  act.    I  cannot  view  it  in  this  light.    The 
writ  issued  bv  Wooler,  as  the  attorney  for  the  execution-creditor, 
requires  the  sheriff  to  take  the  goods  of  William  Fairbridge,  and  as 
it  may  be  uncertain  what  William  Fairbridge  is  intended,  if  there 
should  be  more  than  one,  the  attorney  for  the  execution-creditor 
endorses  upon  the  writ  that  William  Fairbridge,  of  Bedcar,  is  the 
defendant  whose  goods  are  to  be  taken.    How  can  this  be  construed 
otherwise  than  as  a  direction  to  the  sheriff  to  take  the  goods  of  Wil- 
liam Fairbridge  of  Bedcar  7    It  is  not  an  answer  to  an  inquiry  by 
the  sheriff*  but  is  part  of  the  endorsement  by  which  the  sheriff  is 
directed  how  much  he  is  to  levy.    The  sheriff,  in  case  he  bad  delayed 
isecuting  the  writ  on  the  ground  of  uncertaintyi  would  be  b9und  by 
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what  appeared  upon  the  endorsement  if  it  turned  out  to  lie  correct; 
and  it  appears  to  me  to  be  qaite  inconsistent  with  reason  and  justice^ 
that  the  person  who  binds  another  bj  his  representation  should  not 
be  answerable  if  such  representation  is  false  to  the  prejudice  of  the 
person  to  whom  it  is  made.  As,  however,  it  appears  to  me  that  the 
*80S1  ^^^'"^  ^^  ^^^  endorsement  amount  to  a  ^direction  to  the  sherifl^ 
^  and  that  this  case  is  therefore  distinguishable  from  that  of 
Collins  V.  Evans  upon  the  point  which  seems  to  be  the  foundation  for 
the  judgment  in  that  case,  as  distinguishing  it  from  Humphrys  v. 
Pratt,  I  think  that  upon  the  third  count  the  plaintiff  is  entitled  to 
our  judgment  in  respect  of  the  original  seizure,  though  not  as  to  so 
much  of  the  damages  as  were  given  in  respect  of  the  sheriff's  officer 
having  remained  in  possession  after  he  had  notice  from  the  defendant 
that  he  had  taken  the  goods  of  the  wrong  man. 

CocxBURN,  C.  J.,  delivered  the  judgment  of  Hill,  J.,  Black- 
burn, J.,  and  himself. 

This  was  an  action  brought  to  recover  compensation  under  the 
following  circumstances.  The  defendant,  an  attorney,  having  been 
employ^  to  conduct  a  suit  on  behalf  of  a  Mr.  Pallister  (who  was 
originally  a  co-defendant  in  the  present  suit,  but  died  pending  the 
proceedings),  against  one  William  Fairbridge,  and  having  obtained 
judgment,  caused  a  writ  of  fi.  fa.  to  issue  against  the  goods  of  the 
defendant  in  that  suit,  which  writ  he  caused  to  be  delivered  to  the 
present  plaintiff,  being  the  sheriff  of  Yorkshire.  On  the  writ  wag 
endorsed  (the  calling  of  the  defendant,  against  whom  the  writ  issued, 
being  left  in  blank),  that  the  defendant  resided  at  Bedcar.  This  was 
a  mistake.  The  execution-debtor  lived  at  Coathani,  but  it  happened 
that  he  had  a  son  of  the  same  name  living  at  Bedcar.  Bedcar  and 
Coatham,  though  adjoining  one  another,  are,  to  iUl  intents  and  pur- 
♦3041  P^^®^'  separate  and  distinct  places.  On  *the  receipt  of  the  writ 
^  by  the  sheriff,  a  warrant  was  placed  in  the  hands  of  one 
Armitage,  an  officer  of  the  sheriff,  in  the  usual  course,  to  levy  the 
amount  endorsed  on  the  writ ;  whereupon  the  officer,  having  found 
that  there  was  a  William  Fairbridge  living  at  Bedcar,  and  having  no 
reason  to  doubt  that  the  description  endorsed  on  the  writ  was  correct, 
entered,  on  Monday  the  22d  of  March,  on  the  premises  of  William 
Fairbridge  the  son,  and  proceeded  to  take  possession  of  his  goods  to 
satisfy  the  writ.  William  Fairbridge  the  son,  having  first  assured 
the  officer  that  he  was  not  the  party  against  whose  goods  the  execution 
was  directed,  went  off  in  search  of  his  father,  leaving  the  officer  in 
possession,  and  shortly  after  returned  with  his  father.  The  latter 
then  explained  to  the  officer  that  he,  and  not  his  son,  was  the  execution- 
debtor,  and,  in  confirmation  of  his  assertion,  produced  the  original 
summons  directed  against  himself,  in  Pallister's  suit  The  officer 
persisting,  however,  in  retaining  possession,  the  father  and  son  pro- 
ceeded together  to  Darlington,  where  the  present  defendant,  Wooler, 
lived,  and  stated  to  him  what  had  happened,  Wooler,  the  defendant, 
thereupon  sent  a  telegraphic  message  to  the  officer,  stating  that  the 
defendant  had  been  with  him  and  had  informed  him  that  execution 
had  been  levied  on  the  junior  instead  of  the  senior,  and  directing,  the 
officer  to  rectify  the  mistake  if  he  fonnd  it  was  one.  Instead,  how- 
ever, of  acting  upon  tkese  instructions,  the  officer  returned  aa  answer, 


2  ELLIS  &  ELLIS.    Q.  B.  ti(H 

by  post»  to  the  effect  that  the  writ  was  against  William  Fairbridge  of 
Bedcar,  a  butcher,  and  that  the  execution  must,  therefore,  be  right. 
In  answer  to  this  letter,  received  by  the  defendant  Wooler  on  the 
morning  of  the  23d,  he  forthwith  despatched  a  second  telegraphic  mes- 
sage to  Armitage  in  ^these  terms :  "  You  are  evidently  in  error ;  r»Q/v- 
there  was  no  *  butcher*  marked  on  the  writ.  The  defendant  ^  ^ 
has  retired  from  business,  and  there  is  no  doubt  you  have  got  hold 
of  the  wrong  man."  The  defendant  had  written  a  letter  to  the  officer 
to  the  same  effect  by  the  post  of  the  22d,  which  letter  would  also  be 
received  by  the  officer  on  the  morning  of  the  28d.  Nevertheless,  it 
was  not  till  noon  on  the  24th  that  the  execution  was  withdrawn.  An 
action  of  trespass  was  afterwards  brought  by  William  Fairbridge 
the  younger  against  the  present  plaintiff;  and,  judgment  having  been 
safi'ered  to  go  by  default,  a  writ  of  inquiry  was  executed,  on  which 
the  damages  were  assessed  at  40/.,  and  the  present  action  is  brought 
to  recover  back  that  sum  from  the  defendant,  on  the  ground  that  the 
sheriff,  having  been  led  to  commit  an  act  of  trespass  by  the  fault  of 
the  defendant,  in  pointing  out  the  wrong  man  as  the  party  against 
whom  the  writ  was  directed,  and  having  had  to  pay  damages  in  con- 
sequence, has  a  right  to  look  to  the  defendant  for  compensation. 

The  declaration  contains  three  counts.  The  first  count  alleges  that 
the  defendant,  by  an  endorsement  on  the  writ,  and  with  the  intent  that 
the  plaintiff  should  act  on  the  statement  contained  in  the  endorsement, 
falsely  stated  and  represented  to  the  plaintiff  that  the  William  Fair- 
bridge  against  whose  goods  and  chattels  the  writ  was  directed  resided 
at  Kedcar ;  and  that  the  plaintiff,  confiding  in  this  statement,  and 
believing  it  to  be  true,  and  having  no  knowledge  to  the  contrary, 
executed  the  writ  accordingly.  After  which  follows  a  statement  of 
the  subsequent  proceedings,  to  the  payment  of  damages  and  costs  by 
the  present  plaintiff,  at  the  suit  of  William  Fairbridge  the  younger. 
The  second  count  ♦differs  from  the  first  in  alleging  the  endorse-  r^oAg 
ment  to  have  been  negligently,  carelessly,  and  improperly  made.  ^ 
The  third  count  avers  that  the  defendant  having  issued  the  writ  of 
fi.  fa.,  *' directed  and  required  the  plaintiff,  to  wit  by  the  endorsement 
OQ  the  writ,  to  execute  the  writ  by  seizing  the  goods  and  chattels  of 
William  Fairbridge,  who  then  resided  at  Bedcar,  as  and  for  the  goods 
and  chattels  of  the  William  Fairbridge  in  the  said  writ  named." 
The  only  plea  which  is  material  to  the  present  question  is  the  second, 
in  which  the  defendant  avers,  "  that  he  had  good  and  probable  reason 
to  believe,  and  did  in  good  faith  believe,  that  the  said  William  Fair- 
bridge  named  in  the  said  writ  resided  at  Redcar;"  and  further,  ''that 
he  so  endorsed  and  delivered  the  said  writ  with  no  other  intent  or 
view  than  to  famish  such  information  as  he  believed  to  be  true,  for 
assisting  the  plaintiff  as  such  sheriff)  in  ascertaining  whether  there 
were  any  ^oods  or  chattels  of  the  said  William  Fairbridge  within  hid 
bailiwick." 

The  first  question  to  be  disposed  of  is,  whether  the  defendant  id 
liable  at  all  in  this  action.  If  that  question  should  be  answered  in 
the  affirmative,  there  would  remain  the  further  question,  whether  ho 
can  properly  be  held  liable  for  that  portion  of  the  damages  which 
may  have  been  awarded  against  the  sheriff  in  respect  of  the  officet 
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remaining  in  possession  after  he  bad  the  means  of  knowing  that  an 
error  had  been  committed. 

The  first  count,  which  is  simply  for  a  false  representation,  is  at  once 
disposed  of  by  the  case  of  Collins  v,  Evans,  6  Q.  B.  820  (E.  G.  L.  R. 
vol.  48),  in  error,  and  the  numerous  other  authorities  which  establish 
*2071  ^^^^^'  ^  support  an  action  for  false  ^representation,  the  repre- 
^  sentation  must  not  only  have  been  false  in  fact,  but  must  also 
have  been  made  fraudulently.  It  is  plain  that  this  count  would  have 
been  bad  on  demurrer,  as  omitting  to  allege  fraud ;  while,  on  the  other 
hand,  if  the  count  had  been  made  good  by  alleging  fraud,  the  issue 
of  fact  must  have  been  found  for  the  defendant ;  it  being  beyond  all 
question,  that  the  endorsement,  though  incorrect  in  point  of  fact,  was 
made  bonfi  fide,  and  without  any  intention  to  deceive  or  mislead  the 
sheriff.  The  second  count  appears  to  us  equally  defective.  It  neither 
alleges  nor  shows  any  obligation  or  duty  on  the  part  of  the  defendant, 
as  between  him  and  the  sheriff,  to  make  the  endorsement,  the  ncgli- 

fence  in  the  making  of  which  is  the  foundation  of  the  complaint, 
ndeed,  it  is  difficult  to  see  how  it  could  do  so.  As  regards  the  client, 
it  may,  indeed,  be  said  that  it  is  the  duty  of  the  attorney  to  furnish 
the  sheriff  with  the  information  he  possesses  as  to  the  residence  of 
the  execution-debtor,  in  onler  to  facilitate  the  execution  of  the  writ ; 
and  that^  if  he  omits  to  instruct  the  sheriff,  or  through  negligence 
wrongly  instructs  him,  so  that  the  execution  miscarries,  or  the  client 
becomes  fixed  in  an  action  of  trespass,  he  will  be  liable  to  the  client 
for  negligence  in  his  employment  as  attorney.  But,  as  regards  the 
sheriff)  there  can  be  no  obligation  or  duty,  on  the  part  of  the  attorney, 
to  furnish  information  as  to  the  residence  of  the  execution-debtor. 
The  sheriff,  if  he  knows  who  the  person  is  against  whom  the  writ  is 
directed,  is  bound  to  execute  it,  and  would  not  be  justified  in  holding 
his  hand,  because  the  attorney  issuing  the  writ  had  not  endorsed  on 
it  the  residence  of  the  debtor.  The  only  effect  of  such  an  omission 
Would  be  to  give  the  sheriff,  in  case  of  doubt  as  to  the  identity  of 
*3081  ^^^  P^^^y*  ^^^  right  ^to  suspend  the  execution,  and  to  resort 
^  to  those  means  of  protection  which  the  law  affords  him.  We 
are  of  opinion,  therefore,  that  the  negligence  of  the  attorney  in  such 
a  particular  furnishes  no  ground  of  action  to  the  plaintiff. 

The  third  count,  which  alleges  that  the  defendant,  by  the  endorse- 
ment on  the  writ,  directed  and  required  the  plaintiff  to  take  the  goods 
of  the  wrong  William  Fairbridge,  presents  a  question  of  greater 
difiiculty.  The  case  of  Humphrys  v.  Pratt,  5  Bligh  N.  S.  154, 
decided  in  the  House  of  Lords,  on  appeal,  is  a  conclusive  authority 
for  saying  that  if  an  execution-creaitor  directs  the  sheriff  to  seize 
particular  goods  as  the  goods  of  the  execution  debtor,  and  the  sheriff 
oelieving  such  instructions  to  be  correct,  seizes  the  goods  so  pointed 
out,  and  in  so  do.ng  commits  a  trespass  and  has  to  pay  damages,  he 
will  be  entitled  to  compensation  from  the  execution-creditor.  In  that 
case  the  declaration,  after  setting  forth  the  issuing  of  the  writ  of  fi.  fa., 
went  on  to  allege  that  the  defendant  '^  represented  and  affirmed  to  the 
plaintiff  that  the  said  Dorothea  Power^'  (the  execution-debtor)  *'  was 
possessed  of  certain  goods  and  chattels  liable  to  be  seized  under  the 
faid  writ,  within  his  bailiwick,  which  goods  the  said  defendant  would 
cause  to  be  shown  to  the  said  plaintiff',  and  then  and  there  required 
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the  plaintiflT  to  seize  the  said  gcxxls  and  chattels  under  the  execution." 
The  plaintiff  then  goes  on  to  aver  that,  '*  confiding  in  the  said  repre- 
sentation, and  believing  it  to  be  true,  and  not  knowing  to  the  contrary 
thereof,  he  afterwards  did  seize,  at  the  request  and  by  the  directions  and 
at  the  requisition  of  the  defendant,  certain  goods  and  chattels  which 
were  shown  to  him  by  the  defendant,  as  and  for  *the  goods  of  r«g/)g 
the  said  Dorothea  Power."  The  declaration  then  avers  that  ^ 
the  defendant  deceived  and  defrauded  the  plaintiff  in  this,  that  the 
goods  and  chattels  so  seized  were  not  the  goods  and  chattels  of 
Dorothea  Power,  liable  to  be  seized  under  the  writ.  It  then  sets  out 
the  subsequent  proceedings  at  the  suit  of  the  real  owner  of  the  goods 
seized,  whereby  the  sheriff*  was  fixed  with  and  compelled  to  pay 
damages.  Error  having  been  brought  on  a  judgment  given  for  the 
plaintiff  by  the  Court  of  Exchequer,  affirmed  afterwards  by  the  Court 
of  Exchequer  Chamber,  in  Ireland ;  on  appeal  to  the  House  of  Lords, 
it  was  there  contended  in  argument,  as  it  has  been  before  us,  that  it 
was  the  duty  of  the  sheriff  to  inform  himself  whether  the  goods  were 
those  of  the  execution-debtor ;  that  he  had  by  law  ample  powers  for 
so  doing ;  and  that,  not  being  under  any  obligation  to  seize  the  goods,, 
merely  on  the  representation  made  to  him  by  the  plaintiff  in  error, 
he  must  be  considered  as  having  acted  on  his  own  responsibility,  and 
not  under  the  influence  of  the  representation  complained  of.  But  the 
Hoase  of  Lords,  after  consideration,  decided  in  favour  of  the  defend- 
ant in  error  (the  plaintiff  in  the  action) ;  thereby  establishing  that 
if  the  execution-creditor  points  out  goods  as  liable  to  be  taken  under 
a  fi.  fa.,  and  requires  the  sheriff  to  take  such  goods,  and  the  sheriff, 
believing  such  representation,  and  having  no  knowledge  to  the  con- 
trary, seizes  the  goods,  and  in  so  doing  becomes  liable  to  an  action  of 
trespass,  he  is  entitled  to  maintain  an  action  on  the  case  against  the 
party  by  whose  direction  he  acted.  It  cannot  be  questioned  that  the 
principle  of  this  decision  applies  to  the  attorney  in  the  cause  giving 
such  airections,  equally  with  the  party  to  the  suit.  The  case  of 
Collins  V.  Evans,  5  Q.  B.  820  (E.  C.  L.  R.  vol.  48),  *with  vhich  .^g j^ 
we  were  much  pressed  on  the  argument,  will  be  found,  on  *• 
examination,  to  have  no  application  to  the  third  cotint  of  the  decla- 
ration in  the  case  before  us.  That  was  an  action  by  a  sheriff*  against 
certain  attorneys,  for  a  false  representation  as  to  the  identity  of  a 
person  against  whom  a  ca.  sa.  had  been  placed  by  the  defendants  in 
the  sheriff's  hands  for  execution.  The  facts  were,  shortly,  these.  A 
writ  of  ca.  sa.  had  been  issued  by  a  different  attorney,  against  one 
John  Wright,  described  as  of  Pell  Street,  at  the  suit  of  one  Mosedon. 
.  This  John  Wright  being  about  to  be  liberated  under  the  Insolvent 
Debtors  Act,  and  a  second  writ  of  ca.  sa.  against  a  person  of  the 
name  of  John  Wright  having  been  lodged  with  the  sheriff  for  exe- 
cution, by  the  defendants,  at  the  suit  of  one  power,  the  sheriff,  not 
finding  on  the  writ  a  description  whereby  to  identify  the  person 
against  whom  it  was  directed,  caused  inquiry  to  be  made  of  the 
defendants,  as  to  whether  the  John  Wright  of  Pell  Street  was  the 
same  person  with  the  defendant  in  the  execution  at  the  suit  of  Power. 
To  this  inquiry  the  defendants  answered,  erroneously,  in  the  afiirraa- 
tive ;  in  consequence  of  which  the  John  Wright  who  was  entitled  to 
■Ik  discharge  was  detained  wrongfully.     The  sheriff  afterwards,  to 
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nvoid  an  action,  paid  bim  tOiL  ms  eoBipensation,  and  brought  bis  action 
against  the  defendants  to  recover  tne  amount.  It  was  held  by  the 
Court  of  Exchequer  Chamber,  reversing  the  deeiaion  of  this  Court, 
that  the  sheriff  was  not  entitled  to  maintion  an  action,  and  judgment 
was  there  given  for  the  plaintiflb  in  error,  the  defendants  in  the  action. 
It  was  contended  before  us  that  that  case  governed  the  present,  inas* 
much  as  the  description  of  the  defendant's  residence,  endorsed  on  the 
writ,  amounted  to  no  more  than  the  same  information  would  have 
4,01 1-1  done,  *if  communicated  to  the  sheriff  in  answer  to  an  inquiry 
-'   addressed  by  him  to  the  attorney  as  to  the  identity  of  the 

5>arty.     But  the  present  case  is  plainly  distinguishable  from  Collins  1/ 
Svans.     In  the  first  place  it  is  to  be  observed  that,  in  that  case,  it 
obviously  could  not  have  been  the  intention  to  overrule  Humphrys  v. 
Pratt,  5  Bligh  N.  iS.  154,  which  was  the  judgment  of  a  higher  Court; 
and  if  the  declaration  had  been  similar  to  the  present,  all  that  the  case 
could  be  taken  to  have  decided  would  be  that  information  given  to 
the  sheriff  on  an  inquiry  by  him  is  not  equivalent  to  a  pointing  out 
of  the  goods,  on  the  delivery  of  the  writ,  as  liable  to  be  taken  under 
it.    It  would  still  leave  open  the  question  whether  the  indication  of 
the  execution-debtor  by  endorsement  on  the  writ  is  or  is  not,  in  effect, 
a  direction  to  execute  the  writ  against  the  party  thus  pointed  out,  so 
as  to  bring  the  case  within  the  decision  in  Humphrys  v.  Pratt.    But 
there  is  a  still  more  material  distinction  between  this  case  and  Collins  r. 
Evans.     In  the  latter,  there  was  no  count  like  the  third  count  in  this 
declaration.     The  declaration  simply  alleged   that  the  defendants 
falsely  represented  to  the  plaintiff  that  the  John  Wright  in  custody 
was  the  John  Wright  mentioned  in  the  writ  delivered  by  the  defend- 
ants to  the  sheriff    It  did  not  even  allege  that  the  representation  was 
fraudnlently  made.    The  action  thus  being  for  a  false  representation 
merely,  the  case  was  discussed  and  decided  with  reference  to  the 
principles  which  obtain  in  such  an  action.    Mr.  Peacock,  who  argued 
for  the  defendants,  put  the  case  on  the  ground  that,  in  an  action  for  a 
false  representation,  the  scienter  is  put  in  issue ;  and  distinguished 
*3121   *^^^  ^^  ^^^™  Humphrys  v.  Pratt  by  observing  that,  in  that 
^  case,  there  was  an  express  request,  .while,  in  Collins  v.  Evans, 
6  Q.  B.  820  (E.  C.  L.  B.  vol.  48),  there  was  none.     "  It  mav  be,"  ho 
says,  ''that  where  an  execution-creditor  points  out  goods  to  the 
sheriff,  a  jury  may  infer  a  request  to  take :  but  such  a  request  will 
be  the  ground  of  the  action,  and  must  be  averred."    And  Tindal,  C.  J^ 
in  delivering  the  judgment  of.  the  Court,  points  out  with  great  par- 
ticularity that  the  action  is  for  a  false  representation,  with  an  absence 
of  fraud,  or  knowledge  that  the  representation  was  untrue,  and  that 
the  question  for  the  Court  was,  whether  a  representation  false  in  fact, 
but  made   without  fraud,  and  in  the  belief  of  its  truth,  affords  a 
ground  of  action.    He  distinguishes  the  case  from  Humphrys  t*.  Pratt, 
and  says  there  is  a  ground  apparent  on  the  face  of  the  declaration, 
which  will  support  it,  without  breaking  in  on  the  authority  of  the 
decided  cases ;  namely,  that  the  judgment-creditor  pointed  out  the 
goods  and  required  the  sheriff  to  take  them.     "  He  made,*^  says  the 
Chief  Justice,  "the  sheriff  his  mandatory  or  agent  for  the  purpose  of 
taking  the  goods ;  and  if  the  sheriff^  acting  innocently  in  obedience 
to  that  oommandi  commits  a  trespaasi  there  is  no  doubt  but  he.  as  any 
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otber  individual  in  thai  pMtkm,  may  recover  over  against  his  roaster 
or  principal  the  damages  he  has  been  obliged  to  pay  in  consequence 
of  obeying  such  directions."  It  is  plain  from  this  language  that,  if 
the  defendants  in  that  case  had  acconapanied  their  answer  with  any 
direction  that  the  sheriff  should  detain  the  wrong  party,  and  the 
declaration  in  the  action  had  been  framed  accordingly,  the  Court 
would  have  held  the  case  *to  be  within  the  decision  in  Hum-  r#Q-f  o 
phrys  V.  Pratt,  6  Bligh  N.  S.  154 ;  and  we  come  back,  there-  '- 
fore,  to  the  question,  whether  the  endorsement  on  the  writ  is  equiva-  ^ 
lent  to  a  pointing  out  to  the  sheriff  the  person  of  the  defendant,  or 
tbe  goods  to  be  taken,  so  as  to  amount  to  such  a  direction  as  was  held 
Bufficientao  support  the  action  in  Humphrys  v.  Pratt;  in  other  words, 
whether  such  an  endorsement  was  iA  requirement  to  the  sheriff,  which 
made  him  the  mandatory  or  agent  of  the  attorney  of  the  execution* 
creditor,  for  the  purpose  of  seizing  the  goods  of  William  Fairbridge 
the  son ;  or  whether  the  endorsement  was  anything  more  than  a  mere 
statement  b}'  the  attorney,  for  the  purpose  of  affording  information 
to  tbe  sheriff,  leaving  the  sheriff  to  his  own  discretion  as  to  how  he 
would  act.  We  are  of  opinion  that  the  latter  is  the  true  character  of 
the  endorsement.  To  construe  it  in  the  former  sense  would  be  to  give 
it  altogether  a  different  meaning  from  that  which  it  was  intended  to 
have.  It  wonld  in  fact  have  the  effect  of  making  the  usual  endorse- 
ment on  a  writ  of  execution  (which  is  for  the  purpose  of  assisting  the 
sheriff,  but  not  for  the  purpose  of  diminishing  his  responsibility)  a 
means  of  relieving  the  sheriff  from  the  responsibility  which  attaches 
to  his  office,  by  turning  the  bailiff,  to  whom  the  execution  of  the  writ 
is  intrusted,  into  the  agent  or  special  bailiff  of  the  execution -creditor. 
Many  cases  have  occurred,  in  which  a  sheriff  has  seized  pursuant  to  a 
similar  endorsement;  and  a  question  has  arisen  as  to  the  validity  of 
the  seizure,  in  consequence  of  some  alleged  secret  act  of  bankruptcy 
by  the  execution-debtor.  In  those  oases  it  *has  never  been  r*Qi4 
thought  that  the  endorsement  carried  with  it  an  indemnity  *- 
from  the  execution-creditor,  which  would  oust  the  sheriff  of  the 
benefit  of  the  Interpleader  Act,  or  would  entitle  the  sheriff  to  look 
to  the  execution -creditor  for  a  reimbursement  of  any  damages  which 
be  might  be  called  on  to  pay,  if  he  had  innocently  sold  in  accordance 
with  the  endorsement.  If  it  be  held  that  the  endorsement  has  the 
effect  contended  for  by  the  plaintiff,  the  necessary  consequence  will 
be,  either  that  no  endorsement  will  in  future  be  made,  or  the-  language 
will  be  altered  to  something  of  the  following  form  :  *'  The  defendant 

is  believed  to  be  a ,  and  to  reside  at ,  but  the  sheriff 

is  left  to  his  own  responsibility  to  ascertain  whether  such  be  the  fact." 
The  case  of  Jarmain  v.  Hooper,  6  M.  &  G.  827  (E.  C.  L.  R  vol.  46^, 
was  relied  on  by  the  plaintiff  as  an  authority  in  his  favour,  witli 
regard  to  the  effect  of  an  endorsement  on  a  writ  of  execution.  In 
that  case,  the  endorsement  was  much  more  specific.  The  statement 
was  in  these  terms :  "  Tbe  defendant  is  an  upholsterer  and  bill  broker, 
and  resides  at  No.  8,  Prospect-place,  Church-street^  Chelsea."  The 
sheriff  executed  the  writ  at  No.  8,  Prospect-place,  and  seized  tbe 
goods  of  Jarmain,  the  plaintiff'  in  the  action,  the  writ  of  execution 
having  been  against  Jarmain  the  son.  The  plaintiff  claimed  tbe 
goods  after- the  neizure,  whereupon  the  sheriff,  applied  for  relief  mid^r 
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the  Interpleader  Act,  which  he  clearly  was  not  Entitled  to  do,  if  the 
(endorsement  had  the  effect  now  contended  for.  The  execution-credi- 
tor, however,  attended  the  interpleader  summons  by  his  attorney,  and 
♦3161  i^^^s^^  ^^^^  *^®  goods  were  rightly  *seizea ;  he  therefore,  by 

-*  that  act,  ratified  the  seizure,  which  was  for  his  benefit.  Aa 
issue  was  directed,  to  try  whether  the  goods  seized  were  the  goods  of 
the  claimant.  The  execution-creditor  afterwards  declined  to  try  the 
issue.  Upon  the  argument  of  the  case,  the  question  was,  whether 
the  execution-creditor  was  a  trespasser  by  reason  of  the  seizure  bj 
the  sheriff;  and  the  learned  counsel  for  the  execution-creditor  con- 
tended that,  although  the  attorney,  by  his  acts,  might  be  a  trespasser, 
yet  that  he  could  not  make  his  client  such ;  and  he  further  argued 
that  the  adoption  of  the  seizure  by  coming  in  under  the  interpleader 
rule,  was  an  adoption,  not  by  the  execution-creditor,  but  by  his 
attorney,  and  that  the  attorney  had  no  more  authority  to  ratify  the 
act  than  he  had  to  commit  it.  As  it  is  clear,  therefore,  that  there  was 
a  ratification  of  the  illegal  seizure,  which  had  been  made  for  the 
benefit  of  the  execution-creditor,  there  was  other  evidence,  in  that 
case,  besides  the  mere  endorsement;  and  the  point  whether  the 
endorsement  had  the  effect  now  contended  for  by  the  plaintiff  was 
not  laised  or  decided  in  that  action;  nor  was  it  necessary  that  it 
should  be.  We  therefore  think  that  Jarmain  v.  Hooper  is  not  an 
authority  for  the  plaintiff  in  this  action ;  and  that  the.  defendant,  for 
the  reasons  which  we  have  stated,  is  entitled  to  the  judgment  of  the 
Court.  There  is  one  point  which  was  not  taken  upon  the  argu- 
ment, relative  to  the  form  of  the  pleadings  to  the  third  count.  There 
is  an  allegation  in  that  count  that  '*  the  defendant  directed  and  required 
'*'3161  ^^®  plaintiff  to  execute  the  writ,  by  seizing  and  taking  *tbe 

^  plaintiff's  goods."  That  allegation  is  not  traversed,  unless  it 
be  put  in  issue  by  Not  guilty.  We  think  the  allegation  part  of  the 
inducement,  and  that  it  is  not  put  in  issue  by  Not  guilty.  If  this 
case  should  go  to  a  Court  of  error  it  may  be  desirable  to  amend  the 
record  by  adding  such  a  plea.  We  have  not  referred  to  it  as  influenc- 
ing our  judgment,  because  the  case  was  argued  by  counsel  upon  the 
merits,  and  not  upon  technical  points  of  form.  Our  judgment  being 
generally  against  the  liability  of  the  defendant,  it,  in  strictness, 
becomes  unnecessary  to  determine  how  far  the  liability  of  a  person 
directing  the  sheriff*  to  seize,  so  as  to  come  within  the  principle  of 
Humphrys  v.  Pratt,  5  Bligh  N.  S.  164,  ceases  in  respect  of  damages 
awaraed  against  the  sheriff  for  continuing  the  execution  after  he 
becomes  aware  of  its  being  wrongful.  We  may,  however,  as  well 
add  that  we  are  clearly  of  opinion  that  the  liability  ceases  from  the 
time  when  the  sheriff,  having  acquired  a  knowleage  of  the  impro- 
priety of  the  execution,  might  and  ought  to  have  withdrawn  it. 

Judgment  for  the  defendant. 

That  a  false  representation  should  Hudson,  2  £1.  &  Bl.  (75  E.  C.  L.  B.) 

constitute  even  an  equitable  estoppel,  1 ;  Parker  v.  Barker,  2  Metcalf  421 ; 

it  is  essential  that  it  should  have  been  Oray  v.  Bartlett,  20  Pick.  186) ;  and 

made  wilfully  (Pickard  v.  Sears,  6  Ad.  so  if  it  coDsist  of  mere  expression  of 

k  £1.  (33  E.  0.  L.  B.)  475 ;  Howard  v.  opinion  upon  which  the  party  deceiv^ 
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Bad  no  legal  right  to  rely,  a  contract  Leyy  v.  Sbockley,  29  Oeo.  718;  Per- 

will  not  be  avoided  by  the  fraudulent  kins  v.  Pitman,  34  N.  H.  261),  it 

intent  of  the  other  party  (Glopton  v,  would  be  a  departure  from  principle 

Gonrt,  13  S.  ft  M.  363) ;  and,  there-  and  to  eatablbh  a  rule  unnecessary  and 

fore,  as  the  sheriff  is  bound  to  use  unjust  in  its  particular  application,  to* 

reasonable  diligence  in  the  execution  hold  that  a  direction  by  the  plaintiff 

of  a  writ,  and  may,  if  he  has  reason-  (which  would  have  been  equally  im- 

tbk  doubts,  require  indemnity  (Marsh  perative  if  given  by  a  stranger)  could 

r.  Gold,  2  Pick.  285 ;  Perley  v.  Foster,  constitute    a    good  cause  of  action, 

9  Mass.  112 ;  Spangler  v.  The  Com-  though  given  in  good  faith  and  with  a 

Donwealth,  16  8.  &  R.  68;  Patterson  view  of  facilitating  the  officer  in  the 

f.  AndecBOD,  4   Wright  (Pa.),  359;  discharge  of  his  duty. 
Jesop  V.  Brown,  2  Gill  &  J.  404 ; 


•PEBBINS  r.  THE  MARINE  AND  GENERAL  TRAV-  r^joi^' 
ELLERS'  INSURANCE  SOCIETY.    Nov.  ll  L  ^^' 

DdSmduitoy  as  iBrarmnee  Ccm^mj,  hj  their  fonn  of  propoial  for  inraraooo  agaiost  aeei- 
itatiy  reqvired  the  "  name,  residence,  profession,  or  occupation  of  the  person  whose  life  is  pro- 
poMd  to  be  iosared**  to  be  stated.  Plaintiff  filled  up  this  form  thns :  "  I.  T.  P.  Ssquire^ 
Seltlcj  Hall,  Warwickshire."  Plaintiff  lived  at  Saltley  Hall,  bot  he  also  kept  an  ironmonger^ 
»hop  It  D.  in  the  tame  county.  Defendants  thereupon  insured  plaintiff's  life  against  accidents, 
bj  a  policy  under  which  the  rate  of  premium  was  the  same  as  would  have  been  payable  by 
pUiatiff  had  he  described  himself  as  an  ironmonger.  In  the  policy  was  a  proviso  "  that  if 
uy  statement  or  allegation  contained  in  the"  "  proposal  be  untrue,  or  if  this  policy  has  been 
•dtsiaed  or  shall  hereafter  be  continued  through  any  misrepresentation,  concealment,  or  untrue 
STtrment  whatsoever,"  "  then  this  policy  shall  be  void." 

Hsldy  disflenliente  Cockbum,  C.  J.,  that  the  policy  was  not  rendered  void  by  plaintiff's  omia- 
liftD  to  atate  that  he  was  an  ironmonger. 

Jodgnunt  afflxmed  in  the  Exchequer  Chamber. 

SpsdAL  case  stated  by  an  arbitrator. 

This  action  was  brought  on  a  policy  of  insurance,  effected  by  the 
plaintiff  with  the  defendants  on  22d  August,  1866.  The  plaintiff,, 
on  21st  August,  1856,  then  aud  from  thenceforth  hitherto  bein^  an 
ironmonger,  and  keeping  a  shop  for  the  sale  of  iron  ware  at  Dudley, 
ia  the  county  of  Warwick,  but  living  at  Saltley  Hall,  in  the  said 
eouuty,  directed  one  George  Haslewood  Smith,  then  being  an  agent 
of  the  defendants  for  the  purpose  of  procuring  insurances  to  be 
efiected  with  them,  to  fill  ilp  a  printed  form  of  proposal  for  an  insur* 
ance  with  the  defendants,  and  to  transmit  the  same  to  them.  The 
proposal  was  filled  up  by  the  plaintiff's  authority,  was  adopted  by 
him  as  his  proposal,  and  was  in  the  following  words  and  figured,  the 
parts  in  italics  being  written  and  the  remainder  printed. 

^*  Marine  and  General  Travellers'  Insurance  Society, 
22,  Moorgate  Street,  London. 
"Particularo  required  from  a  person  proposing  to  insure  against 

accidents. 

^^Xamfl^  residence,  profession,  or  occupation  of  the  person  by  whom 
the  proposal  is  made, 

*'*  0.  Baskwpod  Smith,  agent,  Handaworth,  near  Birming-  r^oig 
ham.  L 

X.  A  B.  yol.il --18 
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*  "Name,  residence,  profession,  or  occupation  of  the  person  wboae 
life  is  proposed  to  be  insured. 

**  Isaac  Thtymoi  Perrina^  Esquire^  Saltley  Hall,  Warwickshire. 

"  Has  the  party  proposed  to  be  insured  ever  been  aiQicted  with 
«pileptic  or  other  fits? 

.  ''I  desire  to  effect  an  insurance  with  the  Marine  and  General 
Travellers'  Insurance  Society,  on  the  life  of  the  above  Isaac  Thomas 
Perrins,  Esq,,  Saliley  Hall,  near  Birmingham,  under  Class  C,  Table  1, 
against  death  by  accident  only,  with  weekly  compensation  in  case  of 
non-fatal  accident,  in  the  sum  of  10002.,  during  the  period  of  one 
year  from  this  date ;  and  I  declare  that  all  the  above  particulars  are 
true,  and  do  agree  that  this  pi:oposal  shall  form  the  basis  of  the  con- 
tract between  me  and  the  said  Society." 

(Per  pro.)     *'  Isaac  Thomas  Perrins" 
"  Date,  August  21,  1866." 

The  defendants  thereupon  executed  and  sent  to  the  plaintiff  a  policy 
of  insurance,  dated  22d  August,  1856,  in  the  following  tenns. 

Date,  22  August,  1856. 

"  Whereas  Isaac  Thomas  Perrins,  of  Saltley  Hall,  in  the  county 
of  Warwickshire,  gentleman,  hereinafter  called  the  insured,  hath  pro- 

fosed  to  effect  an  insurance  with  The  Marine  and  General  Travellers' 
nsurance  Society,  upon  his  own  life,  in  the  sum  of  10002.  sterling. 
Against  death  arising  from  personal  injury  caused  by  accident  or  vio- 
lence, with  compensation  in  case  of  non-fatal  injury,  under  Class  C, 

♦<11Q1  ^^^^^  ^*  ^^^*  ^'^^  ^^  ^^®  table  of  rates  *of  the  said  Society, 
-I  and  hath  delivered  to  the  said  Society  a  declaration  and  pro- 
posal in  writing,  bearing  date  2l8t  August,  1856,  setting  forth,  among 
other  things,  his  business  or  occupation,"  &c. 

The  policy  also  contained  the  following  proviso. 

'^  That  if  any  statement  or  allegation  contained  in  the  aforesaid 
declaration  or  proposal  be  unti'ue,  or  if  this  policy  has  been  obtained, 
or  shall  hereafter  be  continued,  through  any  misrepresentation,  con- 
cealment, or  untrue  averment  whatsoever,  or  if  any  false  or  fraudu- 
lent claim  shall  at  any  time  be  made  thereunder,  against  the  said 
Society,  then  this  policy  shall  be  void." 

The  said  policy  was  forwarded  to  the  plaintiff  by  the  defendants, 
together  with  a  prospectus  of  the  said  Society,  containing  a  table  of 
rates  of  premiums  charged  by  the  defendants  according  to  the  class 
of  risk  insured.  In  the  said  table,  the  first  class  specified  ''bankers, 
professional  men,  commercial  travellers,  farmers,  clerks,  shopkeepers, 
domestic  and  agricultural  servants,  and  the  public  generally  not 
employed  in  trade." 

The  plaintiff  sustained  bodily  injury  by  reason  of  an  accident 

Garth,  for  the  plaintiff. — The  question  is,  whether  the  description 
of  the  plaintiff  in  the  proposal  for  insurance  avoids  the  policy.  It  is 
contended  that  it  does  not.  The  plaintiff  is  insured  in  the  first  class 
of  risks,  and  would  have  been  placed  in  the  same  class,  had  he 
described  himself  as  an  ironmonger  instead  of  as  an  esquire.  The 
same  premium,  moreover,  would  have  been  payable  in  that  case. 
There  has  therefore  been  no  fraud  upon  the  defbndantBy  nor  have 
Ihej- sustained  any  injury  by  the  plaintiff's  description  of  himself 
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♦as  an  esquire.  And  he  was  warranted  in  so  styling  hiniself,  r#Qo/y 
for  he  lives  at  a  private  residence  apart  from  the  shop  where  *• 
he  carries  on  his  business.  The  designation  "esquire"  ha«  reference 
to  bis  social  position  apart  from  his  business.  The  defendants  will 
contend  that  the  description  is  untrue,  and  that  therefore  the  proviso^ 
in  the  policy  applies.  No  doubt  Anderson  v,  Fitzgerald,  4  H.  L.  Ca. 
484,  decides  that  a  false  statement  by  the  assured  will  invalidate  » 
policy  such  as  the  present,  whether  or  not  it  be  a  statement  of  some- 
thing that  is  material.  But  the  plaintifTs  statement  was  not  false. 
The  arbitrator  does  not  find  that  the  plaintiff  is  not  an  esquire,  oi* 
that  there  has  been  any  misrepresentation  or  concealment.  * 

T.  Jones  (Northern  Circuit),  contrsl. — The  terms  of  the  proposal  in 
effect  require  that  the  person  about  to  insure  shall  truly  state  hi^ 
name,  residence,  profession,  or  occupation.  The  plaintiff  has  not 
truly  stated  his  occupation ;  he  has,  on  the  contrary,  by  describing 
himself  as  an  esauire,  untruly  stated  that  he  has  no  occupation. 
[WiOHTMAN,  J. — The  plaintiff  would,  as  an  ironmonger,  fell  within 
ckss  I.]  That  is  conceded.  But  the  defendants  do  not  undertake  to 
insure  every  shopkeeper  who  may  propose  himself.  They  require 
first  to  be  informed  of  the  trade  which  the  applicant  carries  on. 
Some  trades  are  more  hazardous  than  others.  An  ironmonger,  for 
instance,  may  be  exposed  to  extra  risk  of  accident,  by  keeping  gun- 
powder for  sale,  as  many  do.  Had  the  plaintiff  truly  described  him* 
self  as  an  ironmonger,  further  inquiry  would  have  been  made,  which 
might  have  rasulted  in  the  rejection  of  his  ♦proposal.  In  pooi 
withholding  the  fact  that  he  was  an  ironmonger,  he  was  guilty  ■- 
of  a  suppressio  veri,  tantamount  to  a  positive  statement  that  he  had 
no  occupation.  And,  that  statement  being  untrue,  the  policy  it 
thereby  avoided,  according  to  the  decisions  in  Anderson  v.  Fitzgerald, 
i  H.  L.  Ca.  484,  and  Geach  v.  Ingall,  14  M.  k  W.  96.t  [Hill,  J.— 
If  "  esquire"  represents  no  occupation  or  profession,  the  case  may  be 
considered  as  if  that  word  were  struck  out  of  the  proposal,  and  the 

tiaintiff  had  simply  given  his  name.    Do  you  say  that  he  would  then 
ave  made  an  untrue  statement?]    Such  an  omission  to  state  bii 
occupation  would  have  equallv  invalidated  the  policy. 
Oarth  was  not  heard  in  reply. 

CocKBURN,  C.  J. — ^I  should  be  sorry  if  this  defence  were  to  sue- 
ceed.  I  own,  however,  that,  with  every  disposition  in  favour  of  the 
p1ainti£^  I  cannot  satisfy  myself  that  the  policy  is  not  void  within  the 
principle  of  the  decision  in  Anderson  v.  Fitzgerald.  The  plaintiff 
was  asked  by  this  Insurance  Company  what  was  his  profession  or 
occopation :  an  inquiry  which  necessarily  involves  the  preliminary 
question  whether  he  had  any  profession  or  occupation.  He  gives  an 
answer,  which  does  not  directly  amount  to  a  denial,  but  which  vir< 
taallv  denies  that  he  has  any  occupation.  He  says  that  he  is  an 
esquire,  and  I  am  willing  to  take  it  that  he  is ;  but  this  appears  to 
me  to  be  equivalent  to  saying  that  he  is  an  esquire,  and  nothing  else; 
that  is,  that  he  has  no  occupation.  Suppose  he  had  been  asked 
"Are  you  in  trade?"  and  had  replied  "1  am  an  esquire,"  he  would 
*have  conveyed  the  impression  that  he  was  not  in  trade.  And  r^oAo 
such,  I  think,  is  the  effect  of  his  answer  to  the  question  '- 
actually  put  to  him.    Then  was  this  answer  false?    It  clearly  wai. 
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It  may  or  may  not  be  that  the  information  sought  was  material; 
whether  or  not,  the  falsity  of  the  answer  is  fatal  to  the  validity  of 
(he  policy,  according  to  Anderson  v.  Fitzgerald.  I  am  sorry  to  be 
obliged  to  adopt  this  view  of  the  case,  and  am  glad  that  my  brothers 
lire  of  a  different  opinion ;  for  undoubtedly  there  would  be  much 
hardship  in  a  decision  in  accordance  with  what  appears  to  me  to  be 
the  proper  legal  principle. 

WiGHTHAN,  J. — I  think  that  Anderson  v,  Fitzgerald  is  distinguish- 
able from  this  case.  There,  the  assured  made  a  direct  false  statement; 
here,  at  most,  he  has  done  so  only  by  implication.  But  it  appears  to 
me  that  there  has  been  a  concealment  rather  than  a  false  statement 
by  the  plaintiff.  The  particulars  required  of  him  were,  his  name, 
residence,  profession,  or  occupation.  He  gives  his  name  and  resi- 
dence, and  appends  to  his  name  the  title  "  esquire."  Now  it  may  be 
that  he  is  an  esquire,  and  it  does  not  appear  to  be  disputed  that  he  is. 
But  then  it  is  said  that  ho  is  also  an  ironmonger,  and  ought  to  have 
so  stated.  The  question  is,  however,  is  the  statement  which  he  did 
make  false  in  fact  7  I  cannot  adopt  the  view  that  it  is,  or  that  it 
amounts  to  a  statement  that  he  has  no  occupation.  If  false  in  fact, 
it  would,  whether  material  or  not,  avoid  the  policy,  according  to 
Anderson  v.  Fitzgerald.  But  it  is  true  as  far  as  it  goes.  And  as  it 
has  not  been  shown  to  have  been  material,  and  as  no  fraud  was 
i^oao-i  involved  in  it,  it  is  not  such  a  concealment  *as  can  be  held  to 
J  be  within  the  proviso  of  the  policy.  At  most,  the  plaintiff 
has  not  stated  all  that  he  might  have  stated.  Had  be  stated  even 
less,  and  left  out  the  word  '*  esquire"  altogether,  as  my  brother  Hill 
suggested,  I  should  still  have  said  that  he  had  made  no  untrue 
averment. 

Hill,  J. — I  am  of  the  same  opinion.  I  regret  to  differ  from  tbe 
Lord  Chief  Justice  in  any  case ;  but  I  should  be  sorry  to  be  obliged 
to  decide  against  the  plaintiff's  just  and  honest  claim.  The  question 
is  whether  there  is  anything  in  the  plaintiff's  statement  which  ii 
untrue.  It  is  said  that  he  has  told  an  untruth,  because,  while  describ- 
ing himself  as  an  esquire,  he  has  not  said  that  he  is  something  else 
besides.  This  statement,  however,  is  not  untrue,  but  simply  imper- 
fect. Suppose  that  the  plaintiff  had  been  a  wine  merchant  and  a 
banker,  and  had  put  down  only  that  he  was  a  banker :  could  it  have 
been  said  that  that  was  an  untrue  statement?  I  think  not.  Suppose 
that  he  had,  in  afidition,  been  a  justice  of  the  peace,  and  had  described 
himself  as  a  banker  and  justice  of  the  peace;  this,  again,  would  have 
been  the  truth,  though  not  the  whole  truth.  Now,  by  the  terms  of 
their  contract,  the  defendants  cannot  defeat  the  plaintiff's  claim  b/ 
showing  that  his  statements  were  imperfect,  provided  that  they  were 
not  untrue. 

Blackburn,  J.,  was  absent.  Judgment  for  the  plaintiff 

An  omission  of  the  insured  person  tional  Fund  Life  Assurance  Co.,  20 

to  luake  any  statement  in  respect  to  a  N.  Y.  S2;  Lord  v.  Dall,  12  Mass.  115; 

particular  habit,  not  called  for  bj  any  Vose  v.  Eagle  Life  and   Health  In- 

geoexal  or  specific  question,  is  not  such  suranee  Co.,  6  Cush.  42 ;  Miles  v.  In- 

a  ODDcealment  as  to  avoid  the  policy:  suranee  Co.,  ft  Gray  580;   Boggs  r 

Bawls  t»  American  Life  Insurance  Co.,  suranee  Co.,  80  Mis.  (9  Jones)  63. 
89  Barb.  857.    See  also  Valton  v.  Na- 
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•m  THE  EXCHEQUER  CHAMBER.(«)  [JuneU,  I860.]  [♦824 

(Error  from  the  Queen's  Bencli.) 

PEBRINS  V.  THE  MARINE  AND  GENERAL  TRAVELLERS* 

INSURANCE  COMPANY. 

For  head-notei  see  antd,  p.  317. 

Thk  defendants  appealed  against  the  above  decision. 

T.  Janes  (Northern  Circuit)  was  now  heard  for  the  appellants,  and 
repeated,  substantially,  his  argument  in  the  Court  below. 

Oartkf  contri,  was  not  heard. 

Williams,  J. — I  am  of  opinion  that  the  judgment  of  the  Court 
below  was  right.  It  is  said  that  the  statement  of  the  plaintiff  that 
he  was  an  esquire  was  an  untrue  statement,  because  it  was  a  suppres- 
sion of  the  truth ;  the  truth  being  that  he  was  also  an  ironmonger* 
But  there  is  no  foundation  for  such  an  argument.  The  plaintiff  said, 
in  effect,  I  am  in  that  position  of  life  in  which  people  are  usually 
Addressed  as  esquires.  A  man  who  is  in  such  a  position  is  no  more 
deserving  of  the  imputation  of  telling  an  untruth  bv  calling  himself 
an  esquire,  without  adding  his  trade,  than  a  peer  ox  the  realm  would 
be,  who  should  describe  himself  as  such,  and  not  also  state  that  he 
was  a  brewer,  banker,  or  ironmaster,  as  the  case  might  be. 

The  other  Judges  concurred.  Judgment  affirmed. 

(a)  Before  WiUUmi,  WUles,  and  Byles,  Js.,  Martin  and  ChaaDeU,  Bs. 


♦WALKER,  Appellant,  v.  The  GREAT  WESTERN  RAIL-  r^ooK 
WAY  COMPANY,  Respondents.    Nov.  12.  ■•  ^^ 

An  appeal  under  itat  20  A  21  Viet  e.  48  does  not  lie  upon  the  reftiial  of  jaftleet  to  liiae  » 
nmiDoae  to  enforee  paTmeni  of  a  highway  rate^  on  the  ground  that  the  land  aiieeied  wai  no^ 
liable  lo  highway  tatei. 

Case  stated  under  stat.  20  k  21  Yict.  c.  48.  The  appellant,  the 
surveyor  of  the  highways  of  the  parish  of  Denchworth,  in  the  countv 
of  Berks,  on  2Sd  May,  1859,  laid  an  information  against  the  responcU 
ents.  charging  them  with  having  refused  to  pay  two  highwav  rates 
for  the  said  parish.  On  the  hearing  of  the  summons,  before  the  jus- 
tices of  the  peace  for  the  county,  at  the  Petty  Sessions  held  at  Wantage, 
the  justices  refused  to  enforce  payment  of  the  rates.  The  case  set  out 
the  ground  of  the  refusal,  which  was,  in  effect,  that  the  justices  coii- 
sidered  the  land  assessed  to  be  exempt  from  highwav  rates. 

Phipaon,  for  the  appellant. — The  first  point  raisea  by  the  respond- 
ents will  be,  that  the  provisions  of  stat.  20  &  21  Vict.  c.  48,  with 
respect  to  appeals  against  the  decision  of  justices,  do  not  apply  to  the 
present  case.  [Hill,  J. — Supposing  that  we  decide  for  the  appellant: 
would  our  decisions  protect  the  justices?  Wiohtmak,  J. — The  jus- 
tices are  not  bound  to  incur  any  liability  by  issuing  a  warrant.  Sup 
pose  the  land  were  in  another  parish.]  Then  the  assessment  would 
oe  void.  The  rate  not  beiog  appealed  against,  the  justices  ought  tQ 
have  issued  their  warrant.  ^ 
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Digbj/f  for  the  respondents,  was  not  called  upon. 

Peb  CuBiAM.(a) — ^Tbis  is  not  the  proper  mode  of  prooeedin^. 

Appeal  dismissed. 

(o)  Cookburn,  C.  J.,  Wigbtman,  Hill,  and  Blaekbarn,  Js. 


♦826]    *SHACKELL,  Appellant,  v.  WEST,  Respondent    Nov.  12. 

Qoods  pledged  witb  a  pawnbroker  were  lost  through  a  burglary  on  btR  premiies,  emsMd  bj 
bis  negligence.  The  owner  laid  a  complaint  before' Justices,  under  stat  40  O.  S,  e.  99,  s.  14, 
against  the  pawnbroker  for  refusing,  without  reasonable  eause,  to  deliver  up  tbe  goods  upoa 
lender  of  the  proper  amount  Tbe  justices  made  an  order  that  the  pawnbroker,  not  hsTiof 
•hown  reasonable  cause  to  their  sativfaction  to  the  contrary,  should  deliver  up  the  goodp,  or, 
In  default,  compensate  the  owner.  Held,  on  a  case  stated,  that  the  order  was  bad :  sect  14, 
under  which  the  brdor  waa  made  in  effect,  applying  only  to  eases  of  wilftil  reftiaal  by  a  pawn, 
broker  to  deliver  up  goods  aot^ially  in  his  possession :  and  that  tbe  justices  abould  have  nads 
an  order  under  sect.  24,  which  empowers  them  to  award  compensation  to  the  owner  if,  **  io  the 
eoarse  of  any  prooeedingA"  under  the  Act,  they  shall  find  that  the  goods  were  lost  **  throogh 
the  default,  neglect,  or  wilful  misbehaviour"  of  the  pawnbroker. 

Seqible,  that  the  Court  had  power  to  amend  the  order  to  one  in  Aceordaaee  with  aeet  24, 
under  stat.  20  A  21  Vict  c.  43,  s.  6. 

But,  as  in  such  case  the  appellant  would  have  lost  his  right  of  appealing  to  the  Quarter 
Hetsions,  under  stat  40  O.  S,  e.  99,  s.  85,  the  Court  remitted  the  case  to  the  justices. 

Cass  stated  under  stat.  20  &  21  Vict.  c.  43. 

The  case  set  out  a  complaint  preferred  by  tbe  respondent  against 
the  appellant,  a  pawnbroker,  at  the  Petty  Sessions  for  Weston-super- 
Mare,  under  stat.  40  G.  8,  c.  99,  s.  14,  charging  the  appellant  with 
having,  on  4th  May,  1859,  without  showing  reasonable  cause  to  the 
contrary,  unlawfully  refused  to  deliver  up  to  the  respondent  a  watch 
and  chain  which  had  been  pawned  by  him  with  the  appellant,  on  4th 
March,  1859,  for  an  advance  of  2Z.,  the  respondent  having,  on  the  said 
4th  May,  tendered  the  2/.,  and  also  Is.  4<f.,  the  legal  interest.  On  the 
hearing,  the  justices  held  that  the  appellant  had  not  shown  reasonable 
cause  to  their  satisfaction  to  the  contrary,  and  adjudged  the  complaint 
to  be  true,  and  adjudged  the  appellant  forthwith  to  return  the  watch 
and  chain,  or  to  pay  51  28,  8<f.  (their  value  after  deducting  the  2L  and 
the  Is.  4d )  with  costs. 

It  was  proved,  at  the  hearing,  that  the  appellant  was  a  pawnbroker, 
and  had  received  the  watch  and  chain  from  the  respondent,  on  the  day 
alleged  in  the  complaint,  in  pledge  for  21. ;  that  the  respondent,  on 
the  day  alleged,  tendered  to  the  appellant  the  2/.,  and  la.  4^.,  the  legal 
*3^71  ^^^^''^^  thereon,  and  that  the  appellant  refused  to  deliver  up 
^  the  watch  and  chain,  alleging  that  he  was  unable  to  do  so  in 
consequence  of  a  burglary  having  been  committed  in  his  house,  on 
the  night  of  1st  May,  1859,  when,  as  he  alleged;  the  watch  and  chain 
had  been  feloniously  stolen  therefrom. 

The  case  then,  after  setting  out  the  evidence  produced  at  the  hear- 
ing, as  to  the  burglary,  proceed  as  follows : 

''  It  was  contended,  on  the  part  of  the  appellant,  that,  upon  the 
language  of  sect.  14  of  the  statute,  it  was  only  necessary  for  the 
appellant  to  show  reasonable  cause  by  proof  of  the  robbery,  which 
it  proved  to  our  satisfaction,  the  appellant  was  entitled  to  have  thje 
information  dismissed ;  and  that  we,  the  said  justices  of  tlie  peace^ 


2  ELLIS  k  SLLIS.    H.  B.  m 

had  no  jariadictioo  orer  tbe  question  as  to  whether,  by  diligence,  that 
robbery  might  have  been  avoided,  that  being  a  question  to  be  deter- 
mined by  a  jaiy,  the  respondent  having  still  his  common  law  remedy 
by  action,  should  there  have  been  negligence ;  and  with  which  remedy 
it  was  not  the  intention  of  the  Legislature  the  statute  under  which 
the  complaint  was  made  should  interfere.  That  the  question  for  us 
on  the  said  complaint  was,  whether  a  reasonable  cause  had  been  shown 
for  the  non-delivery  back  of  the  chattel ;  not  whether  by  care  or  dili- 
gence such  cause,  be  it  fire  or  robbery,  might  have  been  prevented : 
reasonable  cause  for  non-delivery,  not  reasonable  cause  for  not  having 
indemnified  the  pawner  from  the  loss  of  the  pledge  from  such  cause. 
We,  however,  were  of.  opinion  that  it  was  the  intention  of  the  Legis* 
latare  to  supersede  the  necessity  of  complainants  resorting  to  their 
remedy  at  common  law,  in  cases  within  stat.  40  G.  8,  c.  09,  s.  14. 
And  that,  independently  of  the  suspicious  circumstances  attending 
the  ♦alleged  burglary  (and  upon  which  we  refrained  from  r*ooi> 
expressing  an  opinion),  the  appellant,  having  left  the  premises  '- 
in  which  such  valuable  property  was  deposited  without  any  person: 
residing  or  being  thereon  from  the  morning  of  Sunday  the  1st  May 
till  about  9  o'clock  the  following  morning,  and  the  safe  not  being,^ 
according  to  the  evidence  of  the  appellant^s  own  witness^'  "  as  well  as 
of  other  witnesses,  a  place  of  sufficient  security  for  valuable  articles 
in  a  house  not  having  persons  living  in  it,  the  burglary  alleged  to 
have  been  committed  in  the  ni^ht  of  the  said  1st  May,  if  such  occur- 
red, must  be  attributable  to  the  appellant^s  own  laches,  and  did  not 
constitute,  to  our  satisfaction,  any  sufficient  cause  why  he  should  not 
be  ordered  either  to  redeliver  up  to  the  respondent  the  said  watch 
and  chain,  or,  in  default  thereof,  to  compensate  the  respondent  for  the 
value  of  those  articles.'' 

J.  D,  Coleridge^  for  the  appellant. — The  conviction  was  wrong.  It 
must  be  admitted  that,  afler  the  decision  in  Healing  v.  Gattrel],(a}  the 
appellant  cannot  contend  that  the  finding  of  the  justices,  that  he  had 
been  guilty  of  negligence,  was  wrong.  [Cookburn,  G.  J. — AH  that 
^e  there  held  was  that  there  was  evidence  of  neglect  within  the 
meaning  of  sect.  24.]  The  appellant  contends  that  the  order  was 
wrongly  drawn  up.  It  must  be  presumed  to  have  been  made  under 
sect.  14  of  Stat.  40  G.  S,  c.  99,  as  the  case  states  that  the  complaint 
was  made  *under  that  section,  though  the  order  does  not,  in  r^ono 
express  words,  purport  to  be  made  under  it.  Now  it  is  clear  '- 
that  the  order,  if  made  at  all,  should  have  been  nuide  under  sect.  24. 
Sect.  14  enacts  that  "  from  and  after  the  commencement  of  this  Act, 
if  any  ^oods  or  chattels  shall  be  pawned  or  pledged  for  securing  any 
money  Tent  thereon,  not  exceeding  in  the  whole  the  principal  sum  of 
10/.,  and  the  profit  thereof,  and  if  within  one  year  atler  the  pawning 
or  pledging  thereof  (proof  having  been  made  on  oath  or  affirmation 
&s  aforesaid  by  one  or  more  credible  witness  or  witnesses,  and  by  pro- 
ducing the  note  or  memorandum  direeted  to  be  given  by  this  Act  as 
aforesaid,  before  any  justice  or  justices,  to  the  satisfaction  of  any 

(■)  WednMdsy,  NoTomber  0th,  1850.  Before  Cockbarn,  C.  J.,  Wightmao,  HHl,  and  Blaok- 
tera,  Jt.  Tbe  only  queitioa  tbere  raited  wai  ai  to  whether  the  faeti  warranted  the  findiDg 
•C  tbe  Jnstieee  that  there  waa  neglfgenoe  on  the  part  of  th» pawnbroker;  anAiba  Court  pi9- 
leaaetd  bo  opinioD  ••  to  the  inality  of  that  •qaeatitm. 
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sQoh  justioe  or  justices,  of  the  pawning  or  pledging  of  any  such  goods 
or  chattels  within  the  said  space  of  one  year,  or  one  year  and  three 
months,  as  the  case  may  be),  any  such  pawner  or  pawners  who  was  or 
were  the  real  owner  or  owners  of  such  goods  or  chattels  at  the  time 
of  the  pawning  or  pledging  thereof,  his,  her,  or  their  executors, 
administrators,  or  assigns,  shall  tender  unto  the  person  or  persons  who 
lent,  on  the  security  of  the  goods  or  chattels  pawned,  his  executors,'* 
&c.,  "  the  principal  money  borrowed  thereon,  and  profit,  according  to 
the  table  of  rates  by  this  Act  established,  and  the  person  who  took  such 
goods  or  chattels  in  pawn,  his  or  her  executors,"  &c,  '*  shall  thereupon, 
without  showing  reasonable  cause  for  so  doin^  to  the  satisfaction  of 
such  justice  or  justices,  neglect  or  refuse  to  deliver  back  the  goods 
or  chattels  so  pawned  for  any  sum  or  sums  of  money  not  exceeding 
the  said  principal  sum  of  ten  pounds,  to  the  person  or  persons  who 
borrrowed  the  money  thereon,  his,  her,  or  their  executors,"  &a,  "  then 
and  in  any  such  case,  on  oath  or  affirmation  as  aforesaid  thereof  made 
*S301  ^y  *^'*®  pawner  or  pawners  thereof,  his,  her,  or  their  execo- 
-'  tors,"  &c.,  "  or  some  other  credible  person,  any  justice  or  jus- 
tices of  the  peace  for  the  county,  riding,  division,  city,  liberty,  town, 
or  place  where  the  person  or  persons  who  took  such  pawn  as  afore- 
saia,  his  executors,"  &c.,  ''6hall  dwell,  on  the  application  of  the 
1x>rrower  or  borrowers,  his,  her,  or  their  executors,"  &c.,  "  is  and  are 
hereby  required  to  cause  such  person  or  persons  who  took  such  pawn, 
)iis,  her,  or  their  executors,"  &c.,  "within  the  jurisdiction  of  the 
justice  or  justices,  to  come  before  such  justice  or  justices;  and  such 
justice  or  justices  is  and  are  hereby  authorized  and  required  to 
examine  on  oath  or  solemn  affirmation,  as  the  case  may  require,  the 
]»arties  themselves,  and  such  other  credible  person  or  persons  as  shall 
appear  before  him  or  them,  touching  the  premises ;  and  if  tender  of 
the  principal  money  due,  and  all  profit  thereon,  as  aforesaid,  shall  be 
proved  by  oath  or  affirmation  as  aforesaid  to  have  been  made  (such 

1)rincipal  money  not  exceeding  the  said  sum  of  101.)  to  the  lender  or 
enders  thereof,  his,  her,  or  their  executors,"  &c.,  ''  by  the  borrower 
or  borrowers  of  such  principal  money,  his,  her,  or  their  executors,*' 
&c.,  "  within  the  said  space  of  one  year,  or  one  year  and  three  months, 
as  the  case  may  be,  afler  the  said  pawning  or  pledging  of  the  goods 
or  chattels,  then  on  payment  by  the  borrower  or  borrowers,  his,  her, 
or  their  executors,"  kc,  "  of  such  principal  money,  and  the  profit  due 
thereon  as  aforesaid,  to  the  lender  or  lenders,  his,  her,  or  their  execu- 
tors," kCf  "  and  in  case  the  lender  or  lenders,  his,  her,  or  their  execu- 
tors," &c.,  "  shall  refuse  to  accept  thereof,  on  tender  thereof  to  him, 
her,  or  them  made  by  the  borrower  or  borrowers  thereof,  his,  her,  or 
their  executors,"  kc,  "before  any  such  justice  or  justices,  such  justice 
*SS11  ^^  justices  shall  thereupon,  by  order  under  *bis  or  their  hand 
^  or  hands,  direct  the  goods  or  chattels  so  pawned  forthwith  to  be 
delivered  up  to  the  pawner  or  pawners  thereof,  his,  her,  or  their 
executors,"  &c.,  *'and  if  the  person  or  persons  who  shall  have  lent  any 
principal  sum  or  sums  of  money,  not  exceeding  in  the  whole  the  said 
sum  of  102.  on  anv  goods  or  chattels  pawned,  his,  her,  or  their 
executors,"  &;c.,  *'snaU  neglect  or  refuse  to  deliver  up  or  make 
flatisfaction  for  the  gopds  or  chattels  which  shall  be  so  proved  to  the 
satisfaction  of  such  justice  or  justices  as  aforesaid  to  have  been 
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flo  pawned,  as  any  such  jastice  or  justices  ()f  the  peace  as  afore- 
eaid  shall  order  and  direct,  then  any  such  justice  or  justices  shall,  and 
is  and  are  hereby  authorized  ana  required  to  commit  the  party  or 
parties  so  refusing  to  deliver  up  or  make  satisfaction  for  the  same" 
"  without  bail  or  mainprise,  until  he,  she,  or  they  shall  deliver  up  the 
goods  or  chattels  so  pawned,  and  continuing  redeemable  as  aforesaid, 
according  to  the  order  of  such  justice  or  justices  as  aforesaid,  or  make 
BQch  satisfaction  or  compensation  as  such  justice  or  justices  shall 
adjudge  reasonable  for  the  value  thereof,  to  the  party  or  parties 
entitled  to  the  redemption  of  such  goods  or  ohattels  so  pawned,  and 
continuing  redeemable  as  aforesaid."  That  section  applies  only  to 
cases  where  the  article  pawned  is  still  in  the  possession  of  the  pawnee, 
and  he  contumaciously  refuses  to  deliver  it  up.  Here  the  pawnee  was 
not  guilty  of  any  wilful  refusal  to  deliver :  the  delivery  nad  become 
impossible ;  there  was  therefore  "  reasonable  cause"  for  the  non-deli- 
Very,  even  assuming  that  the  appellant  had  been  guilty  of  negligence ; 
and  the  only  order  which  the  justices  ought  to  have  made  under  the 
circumstances  was  an  order,  under  sect.  24,  not  for  the  delivery  of  the 
article,  but  for  satisfaction  to  the  pawner.  Sect.  24  enacts  that ''  if  in 
the  course  of  *any  proceedings  oefore  any  justice  or  justices  r^ogn 
of  the  peace,  in  pursuance  of  or  under  this  Act,  it  shall  appear,  '- 
or  be  proved  to  the  satisfaction  of  the  justice  or  justices  upon  oath,*^ 
'*tbat  any  of  the  goods  and  chattels  pawned  as  aforesaid  have  been 
sold  before  the  time  allowed  by  this  Act,  or  otherwise  than  according 
to  the  directions  of  this  Act,  or  have  been  embezzled  or  lost,  or  are 
become  or  have  been  rendered  of  less  value  than  the  same  were  at  the 
time  of  pawning  or  pledging  thereof,  by  or  through  the  default,  ne* 
gleet,  or  wilful  misbehaviour  of  the  person  or  persons  with  whom 
the  same  were  pledged  or  pawned,  his,  her,  or  their  executors,  adminis- 
trators or  assigns,  agents  or  servants,  then,  and  in  any  such  case  it 
shall  be  lawful  for  every  such  justice  and  justices,  and  he  and  they  is 
and  are  hereby  required  to  allow  and  award  a  reasonable  satisfaction 
to  the  owner  of  such  goods  or  chattels  in  respect  thereof  or  of  such 
damage ;"  the  sum  so  allowed  or  awarded,  if  not  amounting  to  the 
principal  and  profit,  to  be  deducted  from  the  principal  and  profit  due 
on  the  pledge ;  "  and  in  all  cases  where  the  goods  and  chattels  pawned 
as  aforesaid  shall  have  been  damaged  as  aforesaid,  it  shall  be  sufficient 
for  the  pawner  or  pawners,  his,  her,  or  their  executors,"  &o.,  **'  to  pay 
or  tender  the  money  due  upon  the  balance,  after  deducting,  out  of  the 
principal  and  profit  as  aforesaid,  for  the  goods  or  chattels  pawned, 
such  reasonable  satisfaction  in  respect  to  such  damage  as  any  such 
justice  or  justices  shall  order  or  award,  and  upon  so  doing  the  justice 
or  justices  shall  proceed  as  if  the  pawner  or  pawners,  his,  her,  or  their 
executors,"  &c.,  **  had  paid  or  tendered  the  whole  money  due  for  the 
principal  and  profit  aforesaid ;  and  if  the  satisfaction  to  be  allowed 
and  awarded  to  the  owner  or  owners"  **  shall  be  equal  to  or  exceed 
the  principal  and  *profit  aforesaid,  then  and  in  such  case  the"  rwooo 
pawnee,  his  executors,  administrators,  or  assigns,  "  shall  deliver  '* 
the  goods"  '*  to  the  owner  or  owners  thereof,  without  being  paid  any* 
thing  for  principal  or  profit  in  respect  thereof,  and  shall  also  pay 
such  excess  (if  any)  to  the  person  or  persons  entitled  thereto,  undf  r 
ihe  penalty  of  102.,  to  be  recovered"  by  distress. .  £x  parte  Cording^ 
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4  B.  &  Ad.  198  (E.  C.  L.  B.  vol.  24),  shows  the  distinction  between 
the  two  sections ;  and  that,  under  sect.  24,  there  is  no  power  of  com- 
mitment in  defanlt  of  satisfaction  being  made.  Under  this  order  the 
appellant  might  have  been  committed.  [BJiAOKBUBK,  J. — In  Great 
Western  Railway  Company  v.  The  Queen,  1  E.  &  B.  874  (E.  C.  L.  R 
vol.  72),  the  Court  of  Exchequer  Chamber  seem  to  have  doubted 
whether  a  peremptory  mandamus  could  issue  commanding  the  per- 
formance by  a  railway  Company  of  an  Act  which  had  become  impos- 
sible since  the  return  to  the  writ.]  That  case  and  Rex  v.  Round, 
4  A.  &  E.  139  (E.  C.  L.  R.  vol.  81),  are  in  favour  of  the  appellant. 
The  fact  that,  under  sect.  24,  there  is  no  power  of  commitment,  shows 
that  sect.  14,  which  does  give  a  power  of  commitment,  was  intended 
to  apply  to  a  contumacious  refusal  to  deliver,  for  which  a  commit- 
ment would  be  a  proper  punishment,  and  sect.  24  to  a  non-delivery 
by  reason  of  negligence,  for  which  it  would  be  manifestly  unjust  to 
commit.  The  justices  here,  therefore,  were  wrong  in  making  an  order 
for  the  delivery  of  the  chattel,  reasonable  cause  for  its  non-delivery 
having  been  shown,  even  though  that  cause  arose  from  the  negligence 
of  the  pawnee.  [Blackburn,  J. — Cannot  we  amend  the  order  under 
Stat.  20  &  21  Vict.  c.  43,  s.  6  ?] 

*3341  *Kinglakey  Serjt.,  for  the  respondent. — ^No  amendment  is 
^  necessary.  Even  conceding  that  a  loss  by  burglary  caused  by 
the  appellant's  neglect  would  be  a  '*  reasonable  cause,"  under  sect  14, 
for  the  non-delivery  of  the  chattel,  the  objection  raised  by  the  appel- 
lant is  only  technical.  The  order  shows  that  the  justices  really  con- 
sidered the  appellant  to  have  brought  himself  within  sect.  24. 
[CocKBUBN,  C.  J. — You  can  hardly  contend  that  the  order  is  not, 
practically,  under  sect.  14.  Blackburn,  J. — It  is  clear  that  the  jus- 
tices meant  to  draw  up  such  an  order  as  would  lead  to  the  committal 
of  the  appellant  in  case  of  his  refusal  to  deliver.]  The  pawnbroker 
is  exempt  from  the  liabilities  imposed  by  sect.  24  only  where  the  loss 
of  or  damage  to  the  article  pawned  occurs  without  default,  neglect, 
or  wilful  misbehaviour  on  his  part :  Syred  v.  Carruthers,  £.  B.  &  E. 
469  (E.  C.  L.  R.  vol.  96).  Here  the  justices  have  found  that  there 
was  such  neglect ;  and  the  order  was  intended  to  carry  out  the  provi- 
sions of  that  section. 

J,  D,  Coleridge^  in  reply. — ^It  may  be  admitted  that  the  justices 
might  have  made  Itn  order  under  sect.  24 :  but  it  is  clear  that  they 
did  not.  The  complaint  was  under  sect.  14 ;  the  appellant  gave 
evidence  as  to  the  burglary  solely  with  the  view  of  showmg  "  reason- 
able cause"  for  non-delivery  under  that  section :  the  order  was  under 
that  section :  and  the  Court  will  not  prejudice  the  appellant  by  making 
an  amendment  which  would,  in  eftect,  substitute  for  an  order  under 
one  section  an  order  under  another  which  was  not  in  question  befou 
*3351  ^^^  justices  at  all.  [Cockburn,  C.  J. — If  all  the  facts  ^neoes- 
^  sary  to  make  an  order  under  sect.  24  good  were  before  the 
justices,  and  they  had  jurisdiction  to  make  an  order  in  that  particular 
form,  we  have  power  to  amend  the  order  actually  noade  accordingly.] 
It  is  open  to  the  Court  to  remit  the  case  to  the  justices^  to  be  reheard. 
[WlGHTMAN,  J. — The  appellant  has  not  availed  himself  of  his  rigl^t 
to  appeal  to  the  Quarter  Sessions  under  sect.  85.] 

Cockburn,  C.  J. — I  %m  of  opinion  that  the  order  ia  bad.    It  wis 
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clearly  intended  to  be  made  under  sect.  14 :  and  I  think  the  construe* 

tion  placed  upon  that  section  and  sect.  24,  in  Ex  parte  Cording,  4 

B.  &  Ad.  198  (E.  C.  L.  B.  vol.  81),  is  the  correct  one,  and  that  the 

former  section  applies  only  where  the  pawnbroker,  still  having  the 

goorls  in  his  possession,  wilfully  refuses  to  deliver  them ;  not  where, 

as  appears  upon  the  case  here,  the  pawnbroker  is  unable  to  restore 

the  goods  in  specie.     But  it  is  equally  clear  that  the  justices  might 

have  made  an  order  under  sect.  24.    That  section  provides  that  if,  "in 

the  course  of  any  proceedings''  under  the  Act,  before  the  justices,  it 

shall  appear  to  their  satisfaction  that  goods  pawned  have  been,  among 

other  things,  lost  "  by  the  default,  neglect,  or  wilful  misbehaviour*'  of 

the  pawnee,  the  justices  may  award  satisfaction  to  the  pawner.     The 

justices  found,  upon  the  facts  stated  in  the  case,  that  the  burglary, 

through  which  the  pawnee  alleged,  as  a  defence,  that  the  goods  had 

been  lost,  was  caused  by  his  negligence.    I  think  the  fact  that  the 

premises  were  left  unprotected  for  twenty-four  hours,  was,  of  itself, 

sufficient  to  justify  that  ^finding;  and  that  it  was  the  duty   r^ooa 

of  the  justices  to  give  redress  to  the  owner  of  the  goods   '- 

under  sect.  24.    But  there  is  a  substantial  difference  between  an  order 

tinder  that  section  and  an  order  under  sect.  14 :  and  they  were  wrong 

in  making  the  order  under  the  latter  section. 

Then  comes  the  question,  whether  we  ought  to  amend  the  order 
under  stat.  20  &  21  Vict.  c.  48,  s.  6.  We  certainly  might  do  so, 
inasmuch  as  all  the  facts  necessary  for  an  order  under  sect.  24  were 
before  the  justices,  and  they  had  jurisdiction  to  make  such  an  order. 
But,  if  the  order  were  amended,  the  appellant  would  be  deprived  of 
the  right  (which  he  has  hitherto  declined  to  exercise)  of  appealing, 
under  sect.  85  of  stat.  40  G.  8,  c.  99,  to  the  Quarter  Sessions,  and  of 
contesting  the  decision  of  the  justices  upon  the  facts.  I  think,  there- 
fore,  the  proper  course  will  be  to  remit  the  case  to  the  justices,  to  be 
reheard  by  them  with  reference  to  the  view  of  the  Act  which  we 
have  taken. 

WiQHTMAN,  J. — Sect.  14  was  intended  to  apply  only  where  the 
pawnbroker,  having  the  power  to  restore  the  goods,  refuses  to  do  so, 
not  where  the  goods  are  lost  by  his  default  as  in  the  present  case. 
But  sect.  24  does  apply  to  such  a  loss ;  and,  by  that  section,  if  such 
loss  shall  happen  to  the  satisfaction  of  the  justices  ''in  any  proceed- 
ings" under  the  Act,  they  may  order  compensation  to  the  owner. 
Although,  therefore,  this  complaint  was  initiated  under  sect.  14,  the 
JQstices  might  still  have  nuiae  an  order  under  sect.  24.  They  have 
made  an  order  under  sect  14 ;  which  is  clearly  bad.  We  might  amend 
it  under  stat.  20  k  21  Vict.  c.  43.  s.6.  But  there  is  this  difficulty  in 
the  way ;  that  the  appellant  would  *tben  lose  his  right  of  appeal  r^ooy 
to  the  Quarter  Sessions,  under  sect.  85  of  stat.  40  G.  8,  c.  99.  l* 
I  think  therefore  that  the  case  should  be  remitted  to  the  justices. 

(Hill,  J.,  was  absent.) 

Blackburn,  J. — Sect.  14  provides  for  the  commitment  of  the  pawn- 
broker only  if,  having  the  power  to  deliver  up  the  goods  pawned,  he 
refuses  to  do  so.  Here  the  justices  have,  in  effect,  refused  to  come 
to  the  conclusion  that  the  appellant  had  not  the  power  to  deliver  up 
the  goods ;  yet  the  order,  as  made,  might  have  been  enforced  by  com* 
mitment.    1  tiiink  it  ifl  clearly  bad.    An  order  under  sect.  24,  fi^r 
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payment  of  oompenaation  to  the  owner,  would  have  been  good, 
although  the  complaint  was  laid  under  sect.  14;  the  justices  found 
that  the  goods  pawned  were  lost  by  the  negligence  of  the  pawnbroker, 
and  sect.  24  gives  them  power  to  order  compensation,  if  they  so  find, 
"  in  the  course  of  any  proceedings  under  the  Act."  I  think  that  we 
have  power,  under  sect.  6  of  stat.  20  &  21  Vict.  c.  48,  either  to  amend 
the  order  or  remit  the  case  to  the  justices;  and,  as  the  appellant,  if 
the  order  were  amended,  would  lose  his  right  of  appeal  to  the  Quar- 
ter S^sions,  under  sect.  85  of  stat.  40  G.  S,  c.  99,  the  better  course 
is  to  remit  the  case.  Case  remitted  accordingly,  without  costs. 


*3381   *^^^^^'   Appellant,  v.  WOOD   and   Others,  Bespondents. 

Stat  4  O.  4,  0.  34,  s.  3,  eniieta  "Tbat  if  any"  "artificer"  "sball  eontraet  wiUi  any  penoa 
or  persons  whomsoever,  to  serre  him,  her,  or  tbem  for  any  time  or  limes  whatsooTer,  or  in  any 
other  manner,  and"  **  having  entered  into  laeb  service  shall  absent  himself  or  herself  froa 
bis  or  ber  service  before  the  term  of  bis  or  her  oontraet,  whether  such  contract  shall  be  ia 
writing  or  not  in  writing,  shall  be  completed,  or  neglect  to  fulfil  the  same,  or  be  guilty  of  any 
other  misconduct  or  misdemeanor  in  the  ezecation  thereof,  or  otherwise  respecting  the  same," 
the  offender  may  be  committed  by  a  justice  to  the  House  of  Correction  for  three  months' 
imprisonment,  witb  bard  labour. 

Held  that,  to  render  an  artificer  liable  under  the  Act  for  absenting  bimself  from  service,  it 
Is  necessary  not  only  that  he  should  absent  himself  without  a  lawful  excuse,  but  that  he  shoald 
bavo  a  guilty  knowledge  that  be  has  no  lawftil  excuse. 

Gasb  stated  by  justices,  under  stat.  20  &  21  Yict.  c.  43. 

At  the  hearing  of  the  information  against  the  appellant,  it  was 
proved,  on  the  part  of  the  respondents,  that  the  appellant  contracted 
and  agreed  with  the  respondents,  at  Saltney,  on  4th  January,  1859,  to 
serve  them  as  an  anchor  smith  and  artificer  from  that  day,  at  certain 
specified  prices,  for  an  indefinite  period,  determinable  on  either  of  tbe 
contracting  parties  giving  to  the  other  fourteen  days'  notice  of  his  or 
their  intention  to  determine  the  contract.     The  appellant  was  in  tbe 
employ  of  the  respondents  on  4th  January,  1859,  the  day  upon  which 
the  contract,  the  subject  of  the  said  information,  was  entered  into,  and 
he  had  been  so  for  some  time  previously.    The  respondents  have  cer- 
tain rules  and  regulations  to  be  observed  by  the  workmen  employed 
at  their  works ;  it  was  proved  that  these  rules  and  regulations  had 
been  read  to  the  appellant  whilst  in  the  emplov  of  the  respondents, 
that  he  was  acauainted  with  them,  and  that  he  was  aware  he  had 
to  give  fourteen  days*  notice  before  leaving  the  employ  of  the  respond- 
ents.   Two  of  the  said  rules  and  regulations  are  as  follows. 
*33d1       *^^*  ^  ^^^^'    ''  Every  man  shall  have  his  name  entered  in 
^  the  register  book  kept  in  the  office  for  that  purpose." 

No.  2  Bale.  "Contractors,  foremen,  and  daymen  to  give  fourteen 
days*  notice  into  the  office  before  leaving  their  employment,  and  to 
receive  the  same." 

The  appellant  was  considered  a  "  contractor ;"  he  continued  to  work 
ibr  the  respondents,  according  to  the  terms  of  the  said  contract,  from 
4th  January,  1859,  until  6th  August  following,  upon  which  day  he^ 
together  with  the  other  anchor  smit]^  in  the  employ  of  the. respond; 
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entfl,  left  tho  service  of  the  respondents.  No  verbal  notice  had  beea 
given  by  the  appellant  to  the  respondents  of  his  intention  to  leave 
their  employ ;  but,  on  28d  July,  1869,  a  notice,  of  which  the  follow- 
ing  is  a  copy,  was  handed  by  the  appellant  to  William  Thompson, 
the  respondents'  manager  at  the  works. 

"Messrs.  Wood,  brothers. — In  the  beginning  of  January,  last  year, 
you  reduced  our  prices,  with  a  promise  that,  as  soon  as  trade  was  a 
little  busier,  you  would  give  us  our  price  back  again.  We  now  ear-* 
nestly  hope  and  trust  that  you  will  fulfil  your  promise,  as  we  consider 
that  our  price  is  very  small  indeed,  and  we  hope  that  you  will  take  it 
into  your  serious  consideration.  If  you  will  not  fulfil  your  promise, 
we,  all  the  anchor-smiths  in  your  employ,  do  hereby  give  to  Messrs. 
Wood,  brothers,  fourteen  days'  notice;  dated  this  day,  2Sd  July, 
1859.  "  The  Anchor-Smiths  of  Saltnejr." 

It  was  admitted  that  W.  Thompson  had  authority  to  receive  a^ 
notice  to  quit  from  the  men  in  the  employ  of  the  respondents.  It 
was  proved  that,  on  ISth  August,  1859,  one  of  the  respondents  for 
the  first  time  informed  the  anchor-smiths  in  a  body  (the  appellant 
being  present)  that  tho  above-mentioned  notice  could  not  be  received; 
^he  respondents  denied  that  they  had  ever  considered  the  notice  r«q4A 
a  valid  one ;  it  was  proved  that  notices  given  by  the  men  of  ^ 
their  intention  to  leave  the  respondents'  employ  had  always  been 
verbal,  or  written  and  signed  by  the  men.  It  was  proved  and  con« 
tended,  on  the  part  of  the  appellant,  that  the  appellant  was  an  anchor* 
smith,  and  was  in  the  employ  of  the  respondents  on  the  day  the  said 
Rotice  was  given  to  the  said  William  Thompson,  and  was  included 
ia  the  general  description  at  the  foot  of  the  notice,  '*  The  anchor* 
smiths  of  Saltney." 

It  was  further  contended,  on  his  behalf,  that  a  verbal  notice  was 
ffaificient  to  determine  the  contract ;  that  notice  in  civil  causes  may 
he  by  parol,  and  that  the  Courts  listen  with  reluctance  to  objections 
to  the  forms  of  notices ;  that  notices  must  only  be  explicit  and  posi* 
tive,  and  therefore  that,  a  fortiori,  in  proceedings  of  a  criminal  nature 
like  this,  the  said  notice  with  its  accompanying  circumstances  was  a 
good  notice ;  and  that  on  principles  of  common  sense  it  was  a  good 
notice,  and  determined  the  services  of  the  anchor-smiths,  the  appel* 
lant  being  one  of  them. 

We,  however,  being  of  opinion  that  the  appellant  had  contracted 
and  agreed  with  the  respondents  to  serve  them  as  anjnichor-smith 
and  artificer  upon  the  terms  and  in  the  manner  alleged  oy  them ;  and 
that  the  appellant  had  not  given  to  the  said  respondents  fourteen 
days'  notice  of  his  intention  to  determine  the  said  contract,  in  accord- 
ance with  the  terms  thereof,  as  he  ought  to  have  done ;  considered 
that  the  evidence  given  before  us  brought  the  case  within  the  opera* 
tion  of  the  8d  sect,  of  stat.  4  G.  4,  c.  84,(a)  and  gave  our  determina* 
tion  against  the  appellant.  We  considered  that  the  *paper-  r^ni-t 
writing  handed  to  W.  Thompson  by  the  appellant  on  23d  '- 
<lnly,  1869,  was  no  notice  by  the  appellant  of  his  intention  to  deter- 
mine the  said  contract ;  it  was  not  signed  either  by  him  or  by  any 
other  person  in  his  behalf,  neither  was  it  signed  by  any  anchor* 
smith  in  the  employ  of  the  respondents.    We  considered  the  paper* 

(«)  So  Bvoh  of  (he  sootion  ai  ia  m»t«ri«l  Is  Mi  out,  poit,  in  (he  argumoat. 
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Writing  nothing  more  than  an  anonymons  communication.  It  was 
ttot  proved  before  us  that  the  appellant  had  given  to  the  respondents 
any  verbal  notice,  or  any  other  notice  of  any  description,  of  his  inten- 
tion to  leave  their  employ ;  neither  was  it  proved  that  the  appellant 
had  any  sui&cient  reason  for  absenting  himself  from  the  service  of 
the  respondents  on  the  said  6th  August 

The  question  of  law  arising  on  the  above  statement  therefore  is, 
Was  the  paper-writing,  delivered  by  the  said  appellant  to  the  said 
William  Thompson  on  2Sd  July,  1869,  as  hereinbefore  mentioned,  a 
sufficient  notice  by  the  appellant  to  the  respondents  of  his  intention 
to  determine  the  contract  entered  into  between  them  on  4th  January, 
1869,  so  as  to  justify  the  said  appellant  in  absenting  himself  from  the 
service  of  the  said  respondents  on  6th  August,  1869  ? 

Welsby,  in  support  of  the  conviction. — Stat.  4  G.  4,  c.  84,  s.  8,  under 
which  the  appellant  was  convicted,  enacts  ^*  that  if  any  servant  in 
husbandry,  or  any  artificer"  *'  shall  contract  with  any  person  or  per- 
sons whomsoever  to  serve  him,  her,  or  them  for  any  time  or  times 
whatsoever,  or  in  any  other  manner,  and"  *^  having  entered  into  such 
service  shall  absent  himself  or  herself  from  his  or  her  service  before 
the  term  of  his  or  her  contract,  whether  such  contract  shall  be  in 
writing  or  not  in  writing,  shall  be  completed,  or  neglect  to  fulfil  the 
^0401  same,  or  be  guilty  *of  any  other  misconduct  or  misdemeanor 
•J  in  the  execution  thereof,  or  otherwise  respecting  the  same,'^ 
the  person  so  offending  may  be  committed  by  a  justice  to  the  House 
of  Correction  for  three  months'  imprisonment  with  hard  labour.  If, 
therefore,  the  appellant  absented  himself  from  the  respondents'  ser- 
vice before  the  term  of  his  contract  with  them  was  completed,  he  was 
properly  convicted.  He  did  so  absent  himself,  unless  the  notice  of 
28d  July  was  a  sufficient  notice  of  his  intention  to  put  an  end  to  the 
contract  and  leave  his  employment.  That  notice  was  insufficient  for 
two  reasons.  First ;  because  it  was  only  conditional  upon  the  respond- 
ents* refusal  to  advance  their  workmen's  prices,  and  the  appellant 
adduced  no  evidence  before  the  justices  that  the  condition  had  hap- 
pened. Secondly ;  because  it  was  not  a  notice  by  the  appellant^  as 
an  individual,  but  by  the  workmen  as  a  body.  Though  his  was  the 
hand  selected  to  deliver  it  to  Thompson,  the  appellant  so  delivered 
it  on  behalf  of  all  the  anchor-smiths.  As  an  individual  he  was  neither 
bound  by,  nor  can  he  rely  upon  it 

J.  Brown,  for  the  appellant. — ^The  notice  must  be  construed,  as  far 
as  possible,  in  favour  of  the  appellant.  It  is  not  to  be  supposed  that 
the  Legislature  would  require  from  persons  of  the  appellant's  class 
of  life  a  strict  compliance  with  all  the  formal  requisites  of  a  notice. 
The  notice,  here,  was  sufficient  to  put  an  end  to  the  service.  It 
appears  from  the  case  that  it  was  given  in  due  time,  and  that  it  was 
meant  by  the  men  as  a  notice  of  their  intention  to  leave  at  the  end 
of  a  fortnight.  Again,  it  is  plain  that  the  offence  of  which  the  appel- 
lant was  convicted  amounts  to  a  misdemeanor,  for  stat  4  G.  4,  a  84, 
8^  8,  speaks  of  a  servant  or  artificer  being  "guilty  of  any  other" 

*3431  **' °^^^^°^^^^^"  ^^^^  ^b®  absenting  himself  from  service; 
-'  thereby  implying  that  it  is  a  misdemeanor  so  to  absent  him- 
self.   To  constitute  the  offence,  therefore,  a  guilty  animus  in  the 
appellant  must  be  shown;  for  the  maxim  "actus  non  facit  ream  nisi 
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mens  sit  rea''  applies.  But  it  would  be  too  tnuch  to  say  that  the 
appellant  wilfully  absented  himself  from  his  service,  by  leaving  it  at 
the  expiration  of  a  notice  by  reason  of  which  he  bona  fide  believed 
flat  the  service  was  at  an  end.  Hearne  v,  Grarton,  ante,  p.  66,  shows^ 
that,  without  a  guilty  knowledge  that  the  notice  was  invalid,  the 
appellant  was  not  liable  to  be  convicted. 

Welsh^,  in  reply. — ^Every  absenting  himself  from  service  without 
lawfal  excuse  by  an  artificer  is  a  breach  of  the  Act  of  Parliament. 
[Hill,  J. — Suppose  that  a  workman  stops  away  from  his  work  for  a 
day  on  the  faith  of  a  false  statement  by  a  fellow-workman  that  his 
master  has  given  him  leave  to  do  so.  Gould  he  be  convicted  under 
the  Act?]  In  such  a  case  the  justices  would  have  to  consider  whether 
the  workman  had  a  lawful  excuse.  [Hill,  J. — Bather,  whether  or 
not  he  knew  that  he  had  not  a  lawful  excuse.] 

P^BB  CUBiAH.(a) — We  must  remit  the  case  to  the  justices,  with  the 
expression  of  our  opinion  that  they  ought  not  to  convict  the  appel- 
lant unless  they  find  that  he  absented  himself  from  the  servix)e  with* 
out  lawful  excuse,  knowing  at  the  time  that  he  had  not  such  an 
excuse. 

We  give  no  opinion  whether  or  not  the  notice  of  23d  July  was  a 
good  notice.  Even  if  it  was  bad;  the  justices  ought  not  to  convict 
if  it  was  given  bonfi  fide.  Case  remitted  to  the  justices. 

(a)  Cookburn,  G.  J.,  Hill  and  Blaekbnro,  Ji. 


*The  MANCHESTEE,  SHEFFIELD,  and  LINCOLNSHIEE  .^^aa 
Kailway  Company,  Appellants,  v.  WOOD,  Respondent.  ^  *^ 
Nov.  16. 

The  Railways  Clames  CoDHolidatlon  Aet,  1845  (8  A  V  Viet  e.  20),  sect  114,  enacU  that 
**wtTj  loeomotiT*  ateam-angina  to  be  used  on  the  railway  shall,  if  it  use  coal  or  other  similar 
M  emitting  smoke^  be  oonstmoted  on  the  principle  of  consoming  and  so  as  to  consume  its 
Qwn  smoke ;  and  if  any  engine  be  not  so  constructed  the  Company  or  party  using  such  angina 
ihsU  forfeit  6^.  for  every  day  during  which  such  engine  shaH  be  used  on  the  railway." 

Held,  that  a  penalty  is  not  incurred  under  this  section,  unless  the  engine  using  smoke-emit- 
ttag  fuel  is  so  defectively  constructed  as  to  be  incapable  of  consuming  its  own  smoke,  though 
ised  witk  proper  care;  that,  consequently,  no  penalty  attaches  where  the  engine,  though 
(reperly  constructed  on  the  principle  of  consuming  its  own  smoke,  is  so  carelessly  used  on  a 
rsilway  as  to  emit  instead  of  consume  its  smoke. 

Case  stated  by  justices,  under  stat.  20  &  21  Vict.  c.  43. 

The  case  stated,  in  substance,  that  an  information  had  been  pre- 
ferred by  the  respondent,  a  constable  of  the  borough  of  Sheffield, 
against  the  appellants,  for  that  they,  the  said  Company,  on  27th  May 
last,  at  the  township  of  Brightside  Bierlow,  in  the  said  borough,  did 
use  a  certain  locomotive  engine,  numbered  37,  then  using  coal,  on  the 
railway  of  the  said  Company  there  situate,  such  engine  not  being 
then  constructed  on  the  principle  of  consuming,  and  so  as  to  consume, 
its  own  smoke,  against  tne  form  of  the  statute  in  such  case  made  and 
lyrovided;  and  that,  after  hearing  the  parties,  and  the  evidence  adduced 
V  them,  the  said  justices  did  thereupon  convict  the  said  Company 
of  the  8iud  ofifonee,  and  did  adjudge  the  said  Company,  for  the  said 
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offence,  to  forfeit  and  pay  the  sum  of  67.|  and  fdso  to  pay  the  sum  of 
45.  for  costs. 

By  the  Bailwaya  Clauses  Consolidation  Act,  1845  (8  &  9  Vict  c.  20V 
8.  114,  it  is  enacted  as  follows :  "  Every  locomotive  steam-engine  to 
be  used  on  the  railway  shall,  if  it  use  coal  or  other  similar  fuel  emit- 
*S4fi1  *^°?  smoke,  be  *con8tructed  on  the  principle  of  consuming 
-I  and  so  as  to  consume  its  own  smoke ;  and  if  any  engine  bo 
not  so  constructed  the  Company  or  party  using  such  engine  shall  for- 
feit five  pounds  for  every  day  during  which  such  engine  shall  be  used 
on  the  railway." 

The  appellants  having  appeared  by  attorney  to  answer  the  said 
information,  it  was  thereupon  proved,  on  the  part  of  the  respondent, 
that,  on  Friday  morning,  27th  May  last,  about  a  quarter  past  four 
o'clock,  he  (the  respondent)  went  into  Osborne  Street^  adjacent  to  tlie 
goods  station  of  the  Manchester,  Sheffield,  and  Lincolnshire  Railway, 
at  Sheffield,  and  from  thence  he  saw  two  locomotive  steam-engines, 
numbered  respectively  87  and  108,  then  in  the  use  of  the  Company, 
attached  to  a  luggage  train,  stationary  upon  the  railway  of  the  Coiii 
pany ;  that  the  engine  No.  87  made  black  smoke  for  four  minutes 
continuously  before  starting;  that  the  train  then  started,  and  moved 
rather  slowly,  at  about  seven  miles  an  hour,  and  black  smoke  was 
emitted  from  the  chimney  of  the  said  engine,  No.  87,  for  four  minutes 
longer.  On  behalf  of  the  appellants,  the  driver  and  the  fireman  of 
the  engine.  No.  87,  were  called,  and  they  proved  that,  on  the  morning 
in  question,  the  fire  of  that  engine  was  made  of  timber,  coal,  and 
coke,  about  the  same  quantity  of  coal  as  coke;  that  at  the  time  the 
engine  was  stationary  water  was  being  taken  in ;  that  the  engine  was 
constructed  on  the  principle  of  consuming  its  own  smoke  by  a  jet  of 
steam  from  the  boiler  being  thrown  into  the  chimney,  whereby  the 
smoke  would  be  prevented,  and  which  plan,  the  witnesses  said,  was 
the  most  effectual  and  best  the  engineer  to  the  Company  was 
acquainted  with.  They  also  stated  that  on  the  morning  of  27th  Hay 
*8461  ^^^  engine  did  not  make  much  *smoke,  and  that  such  smoke 
-■  was  a  little  muddy,  but  not  black.  The  appellants  contended 
that,  as  the  engine  was  constructed  with  apparatus  on  the  best  and 
most  scientific  and  approved  principles  known  for  consuming,  and  so 
as  to  consume,  its  own  smoke,  and  that  as,  during  the  period  that  the 
engine  was  alleged  to  have  emitted  smoke,  the  apparatus  for  the  con- 
sumption thereof  was  applied,  they  had  carried  out  the  spirit  aod 
meaning  of  the  statute,  and  were  not  guilty  of  the  offence  charged  in 
the  information. 

The  justices  were  of  opinion  that  the  appellants  had  committed  the 
offence,  inasmuch  as  the  engine  was  proved  to  be  using  coal,  and  did 
not,  in  fact,  consume  its  ovfn  smoke  entirely. 

If  the  Court  should  be  of  opinion  that  the  said  conviction  was  not 
erroneous  in  point  of  law,  then  the  said  conviction  was  to  be  affirmed; 
but  if  the  Court  should  be  of  a  contrary  opinion,  then  the  said  con- 
viction was  to  be  quashed. 

Quain,  for  the  respondent, — ^The  conviction  was  right.  The  Act 
of  Parliament  requires  the  appellants  to  take  care  that  every  engine 
used  on  their  railway  shall,  if  it  uses  coal  or  other  smoke-emitting 
fuel,  be  constructed,  not  only  on  the  principle  of  consuming,  but  sp 
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as  actually  to  consume,  its  own  smoke.  Tbe  engine  here  in  question 
was  proved  to  have  been  using  coal,  and  to  have  emitted  smoke. 
Assuming,  therefore,  that  the  engine  was  constructed  on  the  principle 
of  consuming  its  own  smoke,  the  principle  failed  in  the  application. 
That  being  so,  it  was  incumbent  on  the  appellants  to  use  coke  or 
other  smokeless  fuel  for  the  engine.  By  using  coal  they  incurred  the 
penalty  imposed  by  the  statute.  '^ Again,  even  supposing  that  r^^An 
tbe  appellants  could  not  be  convicted,  provided  that  the  engine  '- 
was  constructed  on  the  principle  of  consuming  its  own  smoke,  there 
was  no  sufficient  evidence  that  it  was  so  constructed :  the  only  wit- 
nesses called  for  that  purpose  being  the  driver  and  the  fireman,  who 
coold  say  nothing  more  than  that  the  construction  was  on  the  best 
plan  that  the  engineer  to  the  Company  was  acquainted  with.  The 
engineer  may  not  have  been  acquainted  with  any  sufficient  plan. 

Jdelhahj  for  the  appellants. — The  conviction  was  wrong.  The  jus- 
tices have  decided  that  the  fact  of  the  engine  emitting  smoke  was 
oonclusive  to  show  that  the  penalty  was  incurred ;  they  would  not 
enter  into  any  inquiry  into  the  prmciple  on  which  the  engine  was 
constructed.  But  the  fact  that  smoke  was  emitted  was  not  at  all 
conclusive.  It  is  quite  possible  that  no  smoke  would  have  been 
emitted  had  due  care  been  taken  by  the  fireman.  The  justices  ought 
to  have  inquired  whether  he  did  take  due  care;  they  ought  also  to 
have  ascertained  the  nature  of  the  principle  on  which  the  engine  was 
constructed :  for  the  section,  read  rightly,  imposes  the  penalty  only 
if  the  engine  is  not  constructed  on  the  principle  of  consuming  its  own 
smoke.  [Hill,  J. — It  must  be  taken  that  an  engine,  properly  con- 
fitracted  on  such  a  principle,  would,  if  properly  used,  consume  its  own 
smoke.]  The  justices  have,  without  inquiry,  virtually  decided  that 
the  engine  was  not  constructed  on  such  a  principle.  In  consequence^ 
the  appellants  are  rendered  liable  to  a  penalty  of  5/.  for  every  day  on 
whicn  they  use  the  engine ;  though  very  possibly,  if  due  care  be 
taken,  the  engine  may  never  emit  smoke  again. 

*  Quoin,  in  reply. — The  Legislature  can  hardly  have  intended  r*©  ig 
that  the  justices  should  institute  a  minute  inquiry  into  the  '- 
principle  of  construction  adopted  in  the  engine ;  a  question  of  science 
upon  which  they  would  not  be  competent  judges.  The  fact  that  the 
engine  does  emit  smoke  warrants  them  in  finding  that  it  cannot  be 
properly  constructed  on  the  principle  of  consuming  its  own  smoke. 

CocKBUBN,  C.  J. — We  must  sena  this  case  back  to  the  justioes,  that 
they  may  investigate  the  whole  matter.  They  must  decide,  upon  full 
inquiry,  whether  the  emission  of  smoke  was  caused  by  the  faulty 
construction  of  the  engine  or  by  the  carelessness  of  the  persons  using 
it  In  the  former  case  a  conviction  will  be  right ;  in  the  latter  it  will 
be  wrong. 

Hill,  J. — ^The  penalty  is  imposed  upon  the  use  of  an  engine  so 
constructed  as  to  be  incapable  of  consuming  its  own  smoke.  If  the 
non-consumption  of  smoke  is  caused  solely  by  the  want  of  care  of 
those  in  charge  of  the  engine,  the  penaltv  does  not  attach ;  but  if  it 
ftnses  from  the  defective  construction  of  the  engine,  the  penalty  doea 
attach.    That  ia  a  matter  into  which  the  justices  must  inquire. 

Blackbubn,  J. — I  think  that  the  fact  that  an  engine  has  been  seen 
to  smoke  once  may  be  some  evidence  that  it  ia  not  properly  copatructed 
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on  the  principle  of  consuming  its  own  smoke.  The  justices  have 
treated  this  fact  as  conclusive  evidence  to  that  effect,  whereas  it  may 
*8491  ^^^  ^*  nevertheless,  that  the  engine  was  so  ^constructed  that 
■■  it  would  not,  if  fairly  and  properly  used,  have  smoked  at  all. 
The  case  must  therefore  go  back  to  the  justices,  for  them  to  find 
whether  the  engine  would  or  would  not,  under  duly  careful  manage- 
ment, have  consumed  its  own  smoke. 

Case  remitted  to  the  justices. 


WILLIAMS  V.  LAKE.    Nov.  18. 

Defendant  wrote,  signed,  and  handed  to  T.  A  0.  the  following  document:  "Sir,  I  beg  to 
Inform  you  that  I  ihall  see  yon  paid  to  the  sum  of  800/.  for  the  ensuing  building  which  70a 
undertake  to  build  for  Messrs.  T.  A  0.  Thomas  Lake."  He  intended  it  to  be  handed  orer  bj 
T.  ft  0.  as  a  guarantee  to  J.,  who  was  then  negotiating  with  T.  ft  0.  to  erect  for  Ihem  tb« 
building  referred  to.  T.  ft  0.,  howerer,  having  agreed  with  plalntiff|- instead  of  J.,  that  plain* 
tiff  should  erect  the  building,  delivered  the  document  to  plaintiff,  without  defendant's  knowledge 
or  authority.  Defendant  afterwards  heard  of  and  ratified  this  delivery.  Plaintiff,  hsvio; 
erected  the  building,  sued  defendant  on  the  document,  as  a  guarantee. 

Held,  that  the  document  was  not  a  sufficient  written  agreement,  or  note  or  menoraodaB 
thereof,  by  defendant,  to  answer  for  the  debt  or  default  of  T.  ft  0.,  within  the  4th  section  of 
the  Statute  of  Frauds ;  inasmuch  as  the  name  of  the  person  for  whom  the  document  iru 
intended  did  not  in  any  way  appear  upon  the  fiitoe  of  it,  so  that  it  did  not  contain  the  names 
of  both  the  parties  to  the  contract. 

Spbcijll  case  stated  by  an  arbitrator. 

William  Owens  and  John  Thomas,  of  Cap  Coch,  agreed  together 
to  have  built  for  themselves  fourteen  cottages  (seven  for  each  sepa- 
rately), the  site  of  which  was  chosen  by  them  and  the  defendant 
Thomas  Lake;  and  the  defendant  was  to  advance  money  on  the 
security  of  and  mortgage  of  the  proposed  buildings.  The  said  Wil- 
liam Owens  and  John  Thomas,  of  Cap  Coch,  first  offered  the  contract 
of  building  to  one  John  Thomas  of  Cwmbach,  but  he  was  willing 
only  to  undertake  the  carpenter^s  work  and  not  the  whole  building. 
The  said  William  Owens  and  John  Thomas,  of  Cap  Coch,  then  offer^ 
the  contract  to  one  Thomas  Jones,  who  refused  to  undertake  the  work 
without  the  signature  or  some  undertaking  of  the  defendant,  Thomas 
*S501  ^^^'  ^  guarantee  *was  handed  by  the  defendant  to  Jobn 
^  Thomas,  in  these  words. 

"Sir,  *' April  27th,  1857. 

"  I  beg  to  inform  you  that  I  shall  see  you  paid  the  sum  of  800/.  for 
the  ensuing  building  which  you  undertake  to  build  for  Messrs. 
Thomas  and  Owens  of  Cap  Coch. 

"  I  am,  Sir, 

'*  Yours,  &c. 

"Thomas  Lakb." 

Thomas  Jones,  to  whom  this  guarantee  was*  intended  to  be  given, 
when  it  was  delivered  by  the  said  Thomas  Lake  to  John  Thomas, 
refused  to  undertake  the  buildings  and  refused  to  accept  the  guaran- 
tee. It  was,  in  fact,  first  offered  to  Thomas  Jones ;  he  took  it  away 
in  the  evening  and  brought  it  back  the  next  morning,  and  said  he 
.would  have  nothing  to  do  with  the  building,  as  he  had  heard  a  very 
'bad  character  of  Thomas  Lake.    He  brought  the  guarantee  back  to 
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William  Owena  After  this  refasal,  and  before  seeing  Thomas  Lake 
again,  John  Thomas  and  William  Owens  agreed  with  the  plaintiff  to 
build  the  houses ;  and  when  thej  so  agreed  with  the  plamtifi^  Wil« 
liam  Owens  offered  to  him  the  above-mentioned  written  guarantee  of 
Thomas  Lake,  without  the  authority  of  the  said  Thomas  Lake,  and  it 
was  accepted  by  the  plaintiff;  but  the  said  guarantee  was  not  delivered 
to  the  plaintiff  until  a  few  days  after  signing  the  agreement.  The 
contract  for  the  building  was  duly  made  and  signed  on  9th  May,  1857« 
between  the  plaintiff  and  the  said  John  Thomas  and  William  Owens,  . 
and  was  duly  stamped.  When  the  guarantee  was  given  by  Thomas 
Lake  the  plaintiff  had  not  been  named  to  him  as  the  intended  con- 
tractor for  the  work,  nor  was  the  guarantee  intended  for  him ;  it  was 
given  to  the  plaintiff  about  a  *week  after  the  building  contract  r^toei 
was  signed.  During  the  progress  of  the  building,  money  was  '- 
advanced  by  Thomas  Lake  to  John  Thomas  and  William  Owens. 
And  I  find  that  Thomas  Lake  knew  that  the  plaintiff  held  the 
guarantee ;  and  that  the  money  paid  by  him  into  the  hands  of  John 
Thomas  was  paid  over,  with  his  knowledge  and  assent,  by  John 
Thomas  to  the  plaintiff.  During  the  progress  of  the  buildings,  they 
were  visited  and  inspected  by  Thomas  Lake.  When  the  building 
was  proceeding,  William  Owens  remonstrated  with  the  defendant 
Kipecting  the  non-payment  of  a  portion  of  money  payable  on  account 
of  the  building  to  the  plaintifl^  when  the  defendant  gave  him  a  writ* 
ing  in  these  words. 
'*Sir,  "June  9th,  1857. 

'*  I  beg  leave  to  inform  you  concerning  William  Owens's  houses, 
that  jou  have  no  need  to  be  in  no  suspense  about  it,  as  I  assure  yoa 
that  everything  with  [ski]  required  of  [aic]  you,  to  have  your  money 
is  all  right. 

"  I  am,  Sir,  &o. 

''Thomas  Laks." 
This  written  paper  was  delivered  by  Thomas  Lake  to  William 
Owens  with  the  knowledge  that  the  plaintiff  was  at  the  time  the  con- 
tractor, and  with  the  knowledge  that  he  held  the  guarantee  signed  by 
Thomas  Lake,  the  defendant.  This  writing  of  9th  June  was  also 
given  by  the  defendant  to  William  Owens  in  order  to  be  delivered 
by  William  Owens  to  the  plaintiff,  though  the  defendant  did  not, 
when  he  delivered  the  guarantee  of  27th  April  to  John  Thomas, 
authorize  him  to  give  it  to  the  plaintiff.  I  find  that,  after  it  was 
delivered  to  the  plaintiff,  defendant  ratified  and  sanctioned  the  delivery 
*of  the  guarantee  to  him.  The  name  of  the  plaintiff  is  not  r«Qga 
written  on  either  of  the  two  writings.  '- 

The  question  for  the  opinion  of  the  Court  was,  Whether  thwe  was 
a  sufficient  agreement,  memorandum,  or  note,  within  the  4th  section 
of  the  Statute  of  Frauds. 

Norman,  for  the  plaintiff. — The  guarantee  signed  by  the  defendant 
is  sufficient  to  satisfy  the  statute.  It  is  true  that  this  document  is 
addressed  to  no  one  in  particular,  and  was,  in  the  first  instance,  in- 
tended for  Thomas  Jones.  After  the  arrangement,  however,  between 
that  person  and  Thomas  and  Owens  had  gone  off,  the  latter  handed 
the  guarantee  to  the  plaintiff:  and  although  this  was  done  without  the 
aothohty  of  the  defendant,  the  arbitrator  has  found  that  the  defend- 
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ant  subsequently,  with  full  knowledge  of  the  facts,  ratified  the  trans- 
action. [Blackburn,  J. — Upon  the  point  of  ratification,  Maclean  r. 
Dunn,  4  Bing.  722  (E.  C.  L.  B.  vol.  13),  is  in  your  favour.  But  you 
have  this  difficulty  to  surmount,  that  the  guarantee  does  not  contain 
the  name  of  the  plaintiff.]  It  is  sufficient,  to  satisfy  the  Statute  of 
Frauds,  that  the  guarantee  is  signed  by  the  defendant.  Signature  of  a 
contract  by  the  party  to  be  charged  has  been  held  enough,  within  the 
statute,  ever  since  the  decision  to  that  effect  in  Coleman  v.  Upcot,  5 
Yin.  Ab.  527.  [Hill,  J. — ^That  proposition  is  indisputable.  Bat, 
independently  of  any  question  as  to  si^ature,  in  order  to  constitute 
a  document  an  agreement  it  must  contain  the  name  of  each  contract- 
ing party  and  the  subject-matter  of  the  contract.  Otherwise,  it  is  no 
agreement  at  all.]  Coleman  t^.  Upcot  decides  that  a  parol  acceptance 
^oeqi   of  a  written  proposal  signed  bv  the  proposer  is  ^sufficient  as 

^  against  the  proposer.  So,  in  the  present  case,  the  acceptance 
by  the  plaintiff  of  the  guarantee,  signed  by  the  defendant,  bound  the 
latter.  [Cookburn,  C.  J. — How  can  the  defendant  be  bound  by  the 
plaintiff's  acceptance  of  that  which  did  not  amount  to  an  agreement 
inter  partes?]  In  Smith  v.  Neal,  2  C.  B.  N.  S.  82  (E.  C.  L.  R.  vol. 
89),  the  Court  of  Common  Pleas,  in  a  considered  judgment,  followed 
the  decision  of  Kindersley,  V.  C,  in  Warner  v.  Willington,  3  Drew. 
528,  that  a  proposal  signed  by  the  person  to  be  bound,  and  accepted, 
by  word  of  mouth,  by  the  person  to  whom  it  is  made,  is  a  sufficient 
agreement  to  satisfy  the  4th  section  of  the  Statute  of  Frauds.  It  is 
certainly  laid  down  in  Welsby's  Chitty's  Statutes  (2d  ed.),  vol.  2,  p. 
147,  note  (a),  that  '*  the  agreement  cannot  be  enforced  unless  both  the 
contracting  parties  be  named  in  it ;''  but  the  cases  there  cited  do  not 
bear  out  the  proposition.  Even  admitting,  however,  that  a  formal 
agreement  must  contain  the  names  of  the  parties  to  it,  the  same  par- 
ticularity cannot  be  required  in  a  memorandum  or  note  of  the  agree- 
ment, between  which  and  the  agreement  itself  the  language  of  the  4th 
section  of  the  Statute  of  Frauds  implies  a  distinction.  The  guarantee, 
in  the  present  case,  is  but  a  memorandum  of  the  agreement.  Lastly, 
Wilson  V,  Craven,  8  M.  &  W.  584,f  is  an  authority  in  the  plaintift'^s 
favour.  In  that  case  a  guarantee  for  advances  had  been  given  to  a 
joint  stock  banking  company,  which  afterwards  amalgamated  with  a 
lirm  of  private  bankers  and  took  a  fresh  name ;  and  it  was  held  that 
the  public  officer  of  the  new  company  might,  notwithstanding  the 
change  of  name  and  the  accession  of  new  proprietors,  maintain  an 
action  on  the  guarantee  so  given  to  the  old  company. 
*S541  ^^^^^^^t  contri,  was  not  heard. 

^  CocKBURN,  C.  J. — I  am  of  opinion  that  our  judgment  must 
be  for  the  defendant.  The  action  is  upon  a  guarantee  signed  by  him, 
but  which  tarns  out  to  be  in  blank  so  far  as  regards  the  name  of  the 
party  to  be  guarantied.  It  is  therefore  no  sufficient  agreement,  or 
memorandum  of  an  agreement,  within  the  Statute  of  Frauds,  to 
answer  for  the  debt  or  defauU  of  another ;  for  it  is  essential  to  the 
validity  of  any  such  agreement,  or  memorandum  thereof,  that  it  should 
contain  the  names  of  both  the  parties  to  the  agreement.  It  is  true 
that  there  is  no  necessity  that  both  parties  should  sign  it ;  all  that  is 
requisite  is  that  it  should  be  signed  by  the  party  to  be  charged.  But 
it  must  still  contain  all  the  essentials  of  an  agreement,  and,  therefore, 
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inter  alia,  the  names  of  both  parties.  I  cannot  concur  in  Mr.  Ntyr- 
marCs  view,  that  any  greater  laxity  in  this  respect  is  permissible  in  a 
memorandum  of  an  agreement  tnan  in  an  agreement  itself.  The 
memorandum  is,  in  effect,  the  agreement  where  no  more  formal  docu- 
ment is  drawn  up.  I  am  the  more  confirmed  in  my  opinion  when  I 
consider  the  mischief  which  the  Statute  of  Frauds  was  intended  to 
prevent.  In  this  very  case,  supposing  the  guarantee  to  be  valid,  it 
might  have  been  put  into  the  hands  of  some  person  for  whom  the 
defendant  never  intended  it ;  and  an  attempt  might  have  been  made 
on  the  one  hand  to  enforce,  and  on  the  other  to  resist,  it  by  parol  evi- 
dence as  to  who  was  really  the  person  intended.  Thus  a  door  would 
be  opened  to  the  very  fraud  which  it  was  the  object  of  the  statute  to 
prevent. 

Hill,  J. — I  am  of  the  same  opinion.  The  contract  in  *this  r«Q55 
case  is  one  falling  within  the  4th  section  of  the  Statute  of  ^ 
Frauds ;  and  according  to  the  provisions  of  that  section  no  action  can 
be  brought  upon  such  a  contract,  unless  the  agreement  upon  which 
the  action  is  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing  signed  by  the  party  to  be  charged,  or  by  his  authorized 
agent.  Mr.  Norman  has  referred  to  a  class  of  cases  which  show  dis- 
tinctly that  it  is  not  necessary  that  the  party  seeking  to  enforce  the 
agreement  should  sign  it ;  because  the  statute  does  not  require  his 
signature.  What  the  statute  does  require  is,  that  the  defendant  in 
the  action,  or  his  agent,  shall  have  signed  at  least  some  memorandum 
or  note  of  the  agreement.  Now,  no  document  can  amount  to  such  a 
memorandum  or  note  unless  it  specifies  upon  its  £toe,  either  explicitly 
or  by  reasonable  construction.,  not  only  the  subject-matter,  but  the 
names  of  the  contracting  parties.  Here,  the  name  of  the  plaintiff  no- 
where appears*  upon  the  guarantee ;  which,  therefore,  fails  to  satisfy 
the  requirements  of  the  statute. 

Blackbuhk,  J. — I  am  sorry  to  be  obliged  to  agree  in  the  judgments 
which  have  been  delivered ;  for,  in  this  particular  case,  the  statute  is 
productive  of  Rreat  hardship.  Independently  of  any  authority  I 
should  have  said  that  no  document  can  be  an  agreement,  or  a  memo- 
randum of  one,  which  does  not  show  on  its  face  who  the  parties  mak- 
ing the  agreement  are.  Nothing  could  better  illustrate  tnis  than  the 
document  here  in  question.  [His  Lordship  read  the  guarantee.]  The 
defendant  handed  this  document  to  Thomas  in  order  that  he  might 
deliver  it  to  the  person  meant  in  it  by  ''you."  At  that  time  Thomas 
Jones  was  this  person;  now,  Williams,  the  plaintiff,  would  be  the 
^person.  In  order  to  ascertain  who  is  the  person,  parol  evi-  r#o5a 
dence  is  necessary ;  evidence  which  it  was  the  object  of  the  ^ 
Statute  of  Frauds  to  exclude  in  all  these  cases.  No  case  can  be  cited 
in  which  a  person  not  named  in  an  agreement  has  been  held  to  be 
entitled  to  recover  upon  it.  On  the  other  hand.  Champion  v.  Plum- 
per, 1  New  Kep.  252,  is  an  express  decision  that  the  absence  of  the 
name  of  one  of  the  contracting  parties  is  fatal  to  the  validity  of  a 
written  document  falling  within  the  provisions  of  the  17th  section 
of  the  Statute  of  Frauds.  Sir  James  Mansfield,  G.  J.,  there  says* 
'how  can  that  be  said  to  be  a  contract,  or  memorandum  of  a  contract^ 
which  does  not  state  who  are  the  contracting  parties  ?"    That  ques- 
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tioD  is  equally  unanswerable  whether  the  case  be  one  under  the  17tli 
section  of  the  statute,  or  under  the  4th.    Judgment  for  the  defendant 


A  memorandum  io  writiog  of  a  con-  Joseph,  and  delivered  to  John  and 

tract  for  the  sale  of  lands  is  not  a  suffi-  Jeremiah,  it  was  held  the  latter  coold 

dent  memorandum,  within  the  mean-  not  maintain   an   action   upon  it  for 

ing  of  the  Statute  of  Frauds,  unless  it  goods    furnished    by    them    on    tbe 

in  some  way  shows  who  are  the  two  strength  of  it :    Grant  v.  Naylor,  4 

parties  to  the  contract :  Sherburne  v.  Cranch  224.    In  cases,  howeyer,  where 

Shaw,  1  N.  H.  157 ;  Nichols  v.  John-  the  statute  allows  the  subscription  to^ 

son,  10  Conn.  192;  Osborn  v.  Phelps,  be  made  by  the  agent  of  the  party  to 

19  Id.  63.     And  it  must  appear  who  be  charged,  it  is  not  necessary  that  the 

19    the    buyer    and   who  the  seller:  name   or  existence   of  the   principal 

Bailey  V.  Ogden,  3  Johns.  899 ;  Manu-  should  appear  upon  the  instrnmeot: 

facturing  Go.  v  Goddard,  14  How.  446  Dykers  v,  Townsend,  24  N.  Y.  (10 

So,  where  a  letter  of   credit  was  Smith)  57. 
addressed  by  mistake  to  John  and 


WALKER,  Appellant,  v.  EVANS,  Respondent.     Nov.  19. 

Stat.  19  &  20  Yicu  e.  107,  s.  I,  enActs  thai  «all  itoam-TMMls  plying  to  and  fVo  betweea 
London  Bridge  and  any  place  on  ilie  Rirer  Thames  to  tbe  westward  of  tlie  Nore  Light,"  shall 
be  snbjeet  to  the  same  penalties  for  nut  consuming  their  own  smoke  as  are  imposed  bj  stat 
10  A  17  Vict  c.  128,  upon  all  steam-ressels  above  London  Bridge. 

Held,  that  a  steam-tug  not  carrying  pavsengers,  but  employed  ezelusiTely  in  towing  ships 
for  hire  to  and  from  the  docks  in  tbe  river,  occasionally  from  and  to  places  to  the  eastwardt 
but  generally  from  and  to  places  to  the  westward  of  the  Nore  Light,  was,  while  employed  on 
any  portion  of  the  river  between  the  limits  named  by  the  Act,  liable  to  penalties  for  not  con- 
•tuning  its  own  smoke. 

Cask  stated  on  appeal,  by  a  magistrate  of  the  Thames  Police  Coari 
The  appellant  was  charged,  on  the  complaint  of  the  respondent, 

♦3571  *^*^  ^®!  ^"  ^^^^  June,  1859,  on  the  River  *Thames  below  Lou- 
^  don  Bridge,  between  Limehouse  and  Blackwall,  having  charge 
of  a  certain  steam-vessel  named  Tarn  O'Shanter,  did  unlawfully  use, 
in  the  working  of  the  said  vessel,  a  certain  steam-engine  or  furnace 
not  constructed  so  as  to  consume  its  own  smoke. 

Tbe  Tarn  O'Shanter  is  a  steam -vessel  or  tug  not  carrying  passen- 
gers, but  employed  exclusively  in  towing  ships  for  hire  to  and  from 
the  various  docks  which  lie  upon  the  River  Thames  between  London 
Bridge  and  the  Nore  Light.  Occasionally,  and  whenever  required, 
^  she  tows  ships  from  the  docks  down  the  river  towards  the  sea  east- 
ward of  the  Nore  Light,  sometimes  as  far  out  to  sea  as  the  Downs. 
In  like  manner  she  sometimes  is  engaged  in  towing  vessels  from  the 
Downs  and  various  parts  of  the  river  eastward  of  the  Nore  Light  up 
to  the  said  docks ;  but  she  is  for  the  most  part  employed  in  the  fiirer 
Thames  to  the  westward  of  the  Nore  Light.  She  does  not  ply  regu- 
larly to  any  fixed  station  or  place ;  and  when  unemployed,  she  has 
no  regular  station,  lying  generally  in  the  river  in  the  vicinity  of  the 
docks ;  never  so  high  as  London  Bridge.    Her  engine  and  fUrnace 
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are  not  construoted  to  consume  their  own  smoke,  nor  in  fact  do  they 
consume  it. 

On  16th  Jane,  1859,  the  appellant,  then  having  charge  of  her.  took 
in  tow  a  ship  at  Limehouse,  and  tugged  her  down  the  river  to  Black - 
wall,  where  the  Tarn  O'Shanter  cast  oft',  returned  to  her  former  place 
of  mooring  at  Limehouse,  and  blew  off'  her  steam. 

It  was  contended,  for  the  appellant,  that  the  Tam  O'Shanter  was 
not  a  steam-vessel  within  the  provisions  of  stat.  19  &  20  Vict.  c.  107, 
B.  1,  as  not  being  a  vessel  plying  to  and  fro  between  London  Bridge 
and  any  place  on  the  River  Thames  to  the  westward  of  the  Nore  Light. 

*The  magistrate  convicted  the  appellant.  r^^l^ft 

The  question  for  the  opinion  of  the  Court  was,  whether  the   '* 
determination  was  erroneous  in  point  of  law. 

Hosack,  for  the  respondent. — The  conviction  was  right.  Stat.  19  k 
20  Vict.  c.  107,  s.  1,  enacts  that  '*all  steam  vessels  plying  to  and  fro 
between  London  Bridge  and  any  place  on  the  River  Thames  to  the 
westward  of  the  Nore  Light  shall  be  subject  to  the  provisions  of"  stat. 
16  k  17  Vict.  c.  128,  "relating  to  steam-vessels  above  London  Bridge;" 
sect.  2  of  which  enacts  that  "every  steam-engine  and  furnace  used  in 
the  working  of  any  steam-vessel  on  the  River  Thames  above  London 
Bridge  shall  be  constructed  so  as  to  consume  the  smoke  arising  from 
such  engine  and  furnace."  The  Tam  O'Shanter  falls  within  the  class 
of  vessels  described  in  sect.  1  of  stat.  19  k  20  Vict.  c.  107.  The  fact 
that  she  occasionally  goes  to  the  eastward  of  the  Nore  Light  is  not 
enough  to  except  her.    (The  Court  then  called  on  the  other  side.) 

Sir  Fiizroy  Kelly ^  for  the  appellant — The  statute  is  a  penal  one,  and 
must  be  construed  strictly.  It  was  clearly  intended  to  exclude  sea« 
going  vessels.  And,  even  if  it  were  not,  a  steamtug,  which  has  no 
regular  termini  to  its  voyages,  can  hardly  be  considered  as  a  vessel 
"plying  to  and  fro  between  London  Bridge  and  anyplace  on  the 
River  Thames,"  whether  to  the  westward  of  the  Nore  or  not.  The 
Act  applies  only  to  regular  passenger  vessels.  [Hill,  J. — The  Act 
id  intended  to  relieve,  not  only  passenger^,  but  the  metropolis  gener- 
ally, from  the  nuisance  caused  by  steam-vessels  on  the  Thames  emit 
ting  smoke.] 

\Hosack,  in  reply,  was  stopped.)  r*35d 

CocKBUBK,  C.  J. — We  are  all  of  opinion  that  this  vessel  is  *■ 
within  the  class  to  which  the  statutes  in  question  were  intended  to 
apply.  There  was  an  intention,  no  doubt,  to  make  a  distinction 
between  sea-going  vessels  and  vessels  plying  between  London  Bridge 
and  any  place  westward  of  the  Nore  Light ;  and  the  Legislature,  for 
the  general  convenience  and  comfort  of  persons  living  near  the  river 
within  those  boundaries,  has  enacted  that  all  vessels  so  plying  shall 
consume  their  own  smoke.  The  only  question  is,  whether  this  steam- 
tug,  though  she  sometimes  goes  beyond  those  boundaries,  is,  while 
she  is  travelling  between  them,  a  vessel  '*  plying"  between  those 
boundaries  within  the  meaning  of  the  Act.  The  appellant  contends 
that  she  is  not,  because  those  boundaries  are  not  tne  fixed  limits  of 
her  voyages:  but  she  is,  nevertheless,  within  the  mischief  of  the 
atatute,  if  she  is  passing  to  or  fro,  for  the  time,  within  those  limits. 
She  does,  it  is  true,  go  occasionally  beyond  di^m ;  but  that  does  not 
loake  her  a  sea-going  veaseL 
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WiGHTKAN,  J. — The  enactment  is  not  limited  to  vessels  plying 
strictly  between  London  Bridse  and  some  definite  limit  to  the  west- 
ward of  the  Nore.  The  ordinary  occupation  of  this  vessel  lies 
between  those  limits;  and,  though  she  sometimes  goes  beyond  the 
Nore,  she  is  clearly  within  the  mischief  of  the  statute. 

Hill,  J.— The  words  of  stat.  19  &  20  Vict.  c.  107,  s.  1,  are  "all 
steam-vessels  plying  to  and  fro  between  London  Bridge  and  any 
place  on  the  Kiver  Thames  to  the  westward  of  the  Nore  Light'' 
*S601  ^^^  ^^^^  finds  that  this  *  vessel  "  is,  for  the  most  part,  employed 
J  in  the  Biver  Thames  to  the  westward  of  the  Nore  Light."  It 
is  impossible  to  hold  that  only  the  literal  words  of  the  statute  are  to 
prevail ;  for,  if  so,  a  passenger  steam- vessel  coming  from  any  place 
westward  of  the  Nore  Light  would  be  exempt  if  she  stopped  and 
landed  her  passengers,  not  at  London  Bridge,  but  at  some  place  just 
short  of  it.  The  statute  is  clearly  intended  to  apply  to  all  vessels 
plying  to  and  fro,  for  the  time,  on  any  portion  of  the  river  between 
(he  limits  named. 

(Blackbubn,  J.,  was  absent)  Judgment  for  the  respondent 


ASHMOBE,  Appellant,  v.  HOBTON  and  Another,  Bespondents. 

Nov.  19. 

Stat  4  G.  4,  0.  34,  t.  3,  eoMti  *'  that  if  mj"  "  artificer"  "  aball  oontraet  with  any  person  or 
peraoDB  wbomsoeTer,  to  tenre  him,  her,  or  them  for  any  time  or  timet  whatiooTer,  or  in  any 
other  manner,  and  ihall  not  enter  into  or  oommenee  hia  or  her  aenrice  according  to  hia  or  her 
eontraet  (anch  contract  being  in  writing,  and  aigned  by  the  contracting  partiea),"  the  offendar 
may  be  committed  by  a  juatioe  to  the  Hoaae  of  Correction  for  a  term  of  not  more  than  three 
montba'  impriaonment,  with  hard  iabonr,  and  an  abatement  of  wagea. 

On  6th  July,  1858,  A.,  an  artificer,  made  a  written  contract  with  P.,  aigned  by  A.  and  P^  to 
aerre  P.  fur  five  yeara  from  that  date,  and  then  entered  into  the  aenrice.  On  15th  October, 
1858,  A.,  ao  being  in  P.'a  aerrioe,  made  a  written  contract  with  U.,  aigned  by  them  both,  te 
aerre  U.  for  five  yeara  from  thia  latter  data.  On  the  next  day  A.  refaaed  to  enter  into  H/i 
•arTice,  giving  aa  a  reaaon  that  P.  inaiated  on  hia  remaining  in  hia  (P.'a)  aervioe. 

Held,  that  A.  could  not  be  convicted,  under  the  above  Act,  for  not  entering  into  H/a  aerviee, 
if  he  had  a  lawftil  excuae  for  not  entering  into  it ;  and  that  the  fiact  that  he  eosld  not  do  aa 
without  committing  the  criminal  offence  of  abaenting  himaelf  from  P.'a  aerviee  was  aaAciaat 
to  oonatitnte  aueh  an  ezevae. 

This  was  a  case  stated  bv  justices,  under  stat  20  &  21  Yict  a  43, 
and  was  substantially  as  follows. 

*3611  *^^^  appellant,  William  Ash  more,  was  convicted,  on  2d 
-*  January,  1859,  on  the  complaint  of  the  respondents,  for  not 
entering  into  their  service,  pursuant  to  a  written  agreement,  for  that 
he,  being  an  artificer,  did  on  15th  May,  1868,  by  a  certain  contract  ia 
writing,  signed  by  him  and  the  respondents,  Joshua  and  William 
Horton,  contract  with  them  to  serve  them  for  five  years  firom  the 
said  date,  as  a  boiler  and  gas-holder  maker,  but  that  he  had  not 
entered  and  did  not  enter  into  or  commence  his  said  service  according 
to  his  said  contract ;  and  the  justices  adjudged  him  to  be  imprisoned 
for  fourteen  days,  and  that  a  proportionate  part  of  his  wagea  should 
be  abated  during  his  imprisonment 

The  appellant,  on  16th  Mav,  1858,  aigned  an  agreement,  which,  so 
far  as  it  is  material,  was  as  follows, 

"  I  hereby  engage  and  agree  to  work  for  and  serve  Messrs.  W.  k 
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J.  Horton''  (the  respondents)  "  in  tbe  trade  of  a  boiler  and  gas-holder, 
for  the  term  of  five  years,  at  the  weekly  wages  of,"  &c.  **•  As  witness 
my  hand,  this  15th  May,  1858." 

This  agreement  was  not  signed  by  the  respondents  until  after  its 
date,  and  there  was  no  proof  on  what  day  it  was  signed  by  them ; 
but,  on  15th  October,  1858,  the  following  memorandum  was  written 
across  the  former  agreement,  and  signed  by  both  parties. 

"  We,  the  undersigned  J.  &  W.  Horton,  agree  with  the  undersigned 
W.  Ash  more  to  hire  him  from  this  day  for  five  years,  on  the  terms 
and  conditions  of  the  within  document,  and  I,  W.  Ashmore,  also 
agree  to  the  same.    Dated  this  15th  October,  1858." 

The  appellant,  on  signing,  received  91.  from  the  respondents,  to 
defray  his  travelling  expenses  to  Dundee,  where  his  services  were 
required.  He  repaid  this  on  the  ^following  day,  stating  as  a  ri^oaq 
reason  that  one  Thomas  Piggott,  by  whom  he  was  then  em-  ^ 
ployed,  insisted  on  his  remaining  in  his  service.  The  appellant  did 
Dot  enter  the  service  of  the  respondents,  but  continued  in  the  service 
of  Piggott,  in  whose  service  he  was  on  15th  May,  1858;  and  had  been 
for  twelve  years  previously,  to  the  knowledge  of  the  respondents, 
under  a  parol  agreement  of  service  for  an  inaefinite  perioa,  subject 
to  fifteen  days'  notice  of  determination  on  either  side ;  but  it  was  not 
proved  that  the  respondents  knew  of  this  condition.  On  5th  July, 
1858  (between  the  dates  of  the  other  two  agreements),  the  appellant 
and  Piggott,  in  whose  service  he  then  was,  in  Belgium,  entered  into, 
and  signed  there,  an  agreement,  b^  which  the  appellant  agreed  to 
vork,  and  Piggott  to  employ  him,  m  boiler-making  and  smith's  work 
for  five  years. 

It  was  contended,  on  behalf  of  the  appellant,  that  the  agreement  of 
15th  May  was  unilateral  and  void,  and  that  having,  on  5th  July, 
entered  into  a  valid  agreement  with  Piggott,  the  subsequent  memo- 
randum of  15th  October  was  also  void,  because,  being  under  contract 
with  Piggott,  the  appellant  was  legally  incapable  of  entering  into  a 
valid  agreement  with  the  respondents.  On  the  part  of  the  respond- 
ents it  was  contended  that  the  agreement  of  15th  May,  having  been 
voluntarily  entered  into,  was  a  valid  agreement  of  service,  and  bind- 
ing on  the  appellant  without  the  subsequent  confirmation  ;  and  at  all 
events,  that,  confirmed  by  the  memorandum  of  15th  October,  it  be- 
came binding  on  him,  ana  could  not  be  defeated  by  the  production 
of  any  other  or  prior  agreement  voluntarily  entered  into  by  him, 
otherwise,  he  would  be  in  fact  allowed  to  taKe  advantage  of  his  own 
wrong. 

^The  justices  determined  that  the  memorandum  of  agree-   r«QgQ 
ment  of  15th  May,  renewed  and  confirmed  on  15th  October,   ^ 
was  a  valid  agreement  of  service  between  the  parties,  and  binding  on 
the  appellant,  and  being  in  writing,  and  the  appellant  not  having 
commenced  his  service,  they  convicted  him  as  above. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  con- 
viction was  right  in  law. 

Lush,  for  the  respondents. — ^The  appellant  was  rightly  convicted* 
Stat.  4  G.  4,  c.  84,  s.  3,  enacts,  '*  that  if  any"  "  artificer"  ''  shall  con- 
tract  with  any  person  or  persons  whomsoever,  to  serve  him,  her,  or 
them  for  any  time  or  times  whatsoeveri  or  in  any  other  manneri  and 
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sball  not  enter  into  or  commence  his  or  her  service  according  to  his 
or  her  contract  (sncb  contract  being  in  writing,  and  signed  by  the 
contracting  parties),''  the  person  so  offending  may  be  committed  bj  a 
justice  to  the  House  of  Correction  for  a  term  of  imprisonment  not 
exceeding  three  months,  with  hard  labour,  and  the  abatement  of  a 
proportionable  part  of  his  wages.    It  is  not  now  contended,  on  behalf 
of  the  respondents,  that  the  agreement  of  15th  May,  1858,  was  a 
written  contract  sufficient  to  satisfy  this  enactment;  for  it  was  not 
signed  by  the  respondents.      The  memorandum,  however,  of  15th 
October,  written  across  that  agreement  and  signed  by  both  the  appel- 
lant and  the  respondents,  was  a  contract  within  the  statute,  and  bound 
the  appellant  to  enter  into  the  service  of  the  respondents,  and  remain 
in  it  for  five  years  from  that  date.    It  was  not  till  the  following  daj 
that  the  appellant  informed  the  respondents  that  he  was  under  a  prior 
engagement  to  serve  Piggott.    That  was  too  late  to  relieve  him  from 
,^gg  i-|  the  obligation  which  he  had  come  *under  to  the  respondents. 
-'   By  refusing  to  enter  their  service,  he  incurred  the  punishment 
provided  by  the  statute,  and  cannot  be  allowed  to  rely  upon  his  agree- 
ment with  Piggott,  as  affording  him  an  excuse  for  his  refusal,  after 
his  wrongful  act  in  concealing  that  agreement  fron(  the  respondents 
at  the  time  that  he  made  the  contract  with  them.     [CocKBURX,  C.  J. — 
He  may  be  civilly  liable  to  the  respondents.     But  has  he  committed 
the  criminal  offence  contemplated  by  the  Act  of  Parliament?     The 
Act  makes  the  absenting  himself  from  service  by  an  artificer  a  mis- 
demeanour, not  merely  the  non-entering  into  the  service.    By  enter- 
ing the  respondents'  service,  the  appellant  would  have  committed  the 
misdemeanour  of  absenting  himself  from   Piggott's  service.]     Not 
unless  the  absenting  himself  from  Piggott's  service  was  without  law- 
ful  excuse.      [Wightman,  J. — Is   he  not  lawfully  excused  from 
entering  the  respondents'  service  by  the  fact  that  by  so  doing  he 
would  be  unlawfully  absenting  himself  from  that  of  Piggott  7]     To 
hold  him  excused  on  that  ground,  would  be  to  allow  him  to  take 
advantage  of  his  own  wrong.     One  of  the  objects  of  the  Act  of  Par- 
liament was  to  prevent  persons  of  the  appellant's  class  from  entering 
into  double  and  incompatible  contracts  of   service.      [Cocxbubk, 
G.  J. — Is  not  an  action  the  respondents'  proper  remedy  ?    Blackburn, 
J. — Suppose  the  case  of  a  promise  of  marriage  made  by  a  man 
already  married.     He  is  liable  to  a  civil  action  for  the  breach  of  this 
contract,  though  he  cannot  perform  it.     But  is  he  also  subject  to  the 
censure  of  the  Ecclesiastical  Courts  7]     An  action  would,  virtually, 
be  no  remedy  at  all  against  a  person  in  the  station  of  a  mechanic. 
The  proceedings  under  this  statute  are  not  instituted  as  a  means  of 
^  compelling  specific  performance,  but  of  punishment  for  the  ofienoe 
*3651   ^^  ^contracting  to  do  that  which  the  offender  has  put  it  out  of 
^  his  power  to  do.    [Blackburn,  J. — The  Act  does  not  say  that 
a  man  shall  be  punished  merely  for  bntering  into  a  contract  which 
be  knows  that  he  cannot  perform.] 

WillSf  contr4. — Wightman,  J.,  has  suggested  the  true  test ;  which 
is,  whether  the  appellant  had  a  lawful  excuse  for  not  entering  the 
respondents'  service ;  Seth  Turner's  case,  9  Q.  B.  80  (E.  C.  L.  R  vrf. 
68),  and  Geswood's  case,  2  £.  &  B.  952  (£.  C.  L.  B.  vol.  7&X  are  autho- 
rities to  that  effect.    The  &ct  that  the  appellant  was  already  undtf 
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contract  to  serve  another  master  constituted  such  a  lawful  excuse. 
To  hold  otherwise  would  be  to  create  an  offence  not  mentioned  in  the 
Act  of  Parliament ;  that,  namely,  of  entering  into  a  second  agreement 
of  service  whilst  the  first  was  subsisting.  If  the  appellant  was  pro- 
perly convicted  in  the  present  instance,  he  is  liable  to  alternate 
imprisonments  on  the  complaint  of  the  respondents  and  of  his  other 
master,  Piggott ;  and  may  thus  have  to  spend  in  prison  the  whole  of 
the  five  years  of  his  contract  with  the  respondents.  In  Ex  parte 
Baker,  although  the  Judges  of  the  Court  of  Exchequer  differed  on 
the  point,(a)  this  Court  held  unanimou8ly,(6)  that  an  artificer  who, 
afler  his  discharge  from  imprisonment,  refuses  to  return  to  the  same 
service,  for  absenting  himself  from  which  he  was  imprisoned,  may  be 
again  convicted  as  for  a  fresh  absenting  himself  from  it. 

Lnsh,  in  reply. — The  statute  affixes  a  criminal  liability  to  the 
breach  of  a  civil  contract.  Its  object  is,  not  to  enforce  the  perform- 
aTi(*e,  but  to  punish  the  breach  of  the  contract.  As  to  the  contention 
on  the  other  side,  that  *the  appellant,  if  liable  to  this  conviction,  r^^q/»* 
mi*rht  spend  the  whole  of  the  five  years  in  prison,  the  answer  •■ 
to  It  is  that,  if  he  were  brought  before  the  magistrates  a  second  time, 
and  on  the  complaint  of  Piggott,  they  would  no  doubt  exercise  the 
power  conferred  upon  them  by  the  last  clause  in  sect.  8  of  the  statute, 
by  discharging  the  appellant  from  his  contract.  At  all  events,  he 
coald  not  commit  the  ofience  of  not  entering  into  service  (which  is 
the  charge  here)  more  than  once. 

CocKBUBN,  C.  J. — I  am  of  opinion  that  this  conviction  cannot  be 
sustained.  The  facts  are  that  the  appellant,  having  made  a  binding 
contract  with  one  master,  pending  it  made  a  second  with  another,  and 
refused  to  enter  into  the  service  stipulated  for  by  the  second  contract,  on 
the  ground  that  be  was  bound  to  fulfil  the  first.  For  this  refusal  he 
has  been  convicted.  But,  as  his  counsel  truly  says,  the  statute  does 
not  make  it  an  offence  to  enter  into  a  contract  which  cannot  be  per- 
formed. Where  the  performance  is  impossible  without  breach  of  a 
penal  law,  the  penalties  of  the  statute  do  not  attach  upon  the  non- 
performance. A  man  is  liable  to  the  penalties  which  the  statute  pro- 
vides for  the  omission  to  enter  upon  or  to  continue  in  an  agreed 
service,  only  if  he  so  acts  without  lawful  excuse.  I  think  that  he  has 
a  lawful  excuse  if  he  cannot  fulfil  his  contract  without  incurring  a 
Criminal  responsibility,  although  it  may  well  be  that  such  an  excuse 
would  famish  no  defence  to  a  civil  action.  Suppose  him  to  have 
contracted  to  serve  another  in  some  trade  prohibited  by  the  Legisla- 
ture, it  is  clear  to  me  that  he  would  not  be  punishable  under  this 
statute  for  not  entering  into  that  service.  In  the  present  case,  the 
appellant  could  not  have  entered  into  the  service,  under  the  second 
^contract,  without  committing  the  statutable  offence  of  absent-  r^oot*? 
ing  himself  from  the  service  into  which  he  had  already  entered  ^ 
Under  the  first.  That  gave  him  a  lawful  excuse  sufficient  to  relieve 
him  from  liability  to  this  conviction. 

WiGHTXAN,  J. — I  certainly  entertained  considerable  doubt  during^ 
part  of  the  argument,  because  the  appellant's  case  appeared  to  fall 
vithin  the  very  words  of  sect.  8  of  the  Act,  it  being  undisputed  tlini 

(a)  Id  IB  Baker,  2  H.  A  N.  219.t 

(6)  7  &  A  B.  69  (B.  C.  L.  B.  ToL  90). 
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he  did  contract  to  serve  the  respondents,  and  that  he  did  not  enter 
into  their  service  according  to  his  contract.  It  was,  however,  decided, 
at  an  early  period  after  the  passing  of  the  Act,  that  the  mere  fact  of 
not  entering  into  the  service  was  not,  alone,  sufficient  to  cause  the 
penalties  thereby  provided  to  attach ;  but  that,  further,  the  omission 
to  enter  the  service  must  be  without  some  lawful  excuse.  And  this 
is  but  a  reasonable  construction  of  the  statute;  otherwise  an  incapacity, 
such  as  illness,  to  enter  the  service,  would  subject  the  person  inca- 
pacitated to  the  infliction  of  the  penalties ;  which  would  be  a  mon- 
strous injustice.  The  question,  then,  is  simply,  had  the  present 
appellant  a  lawful  excuse  7  I  did  entertain  doubts  whether  it  lay  in 
his  mouth  to  set  up  his  prior  contract  with  Piggott  as  an  excuse  for 
breaking  his  contract  with  the  respondents.  But,  on  consideration,  I 
think  that  such  a  case  was  hardly  contemplated  by  the  statute.  The 
difficulties  which  might  arise,  if  it  was,  have  been  pointed  out  in  th(^ 
course  of  the  argument.  The  appellant  says  to  the  respondents,  in 
effect,  "  I  cannot  enter  your  service  because,  if  I  did,  I  should  be 
liable  to  criminal  proceedings  and  imprisonment,  at  the  instance  of 
Piggott."  It  seems  to  me  that  he  has  placed  himself  in  such  a 
♦3681  ®^*^^^^^^  ^^**»  although  the  responaents  are  not  wholly  *with« 
^  out  remedy  against  him,  he  has  a  lawful,  or  I  would  rather  snf, 
a  sufficient,  excuse  in  answer  to  their  complaint  under  this  statute. 

(Hill,  J.,  was  absent) 

Blackburn,  J. — I  am  of  the  same  opinion.  Looking  simply  at 
the  words  of  the  statute,  the  appellant^s  conduct  brings  him  literally 
within  them.  Seth  Turner^s  case,  9  Q.  B.  80  (E.  C.  L.  R.  vol.  58), 
however,  establishes  that  he  is  not  liable  to  conviction  unless  he  has 
acted  without  lawful  excuse ;  nor,  according  to  our  recent  decision  in 
Rider  v.  Wood,  antS,  p.  838,  can  he  be  held  responsible  unless  he 
had  a  guilty  knowledge  that  he  had  no  lawful  excuse.  It  appears 
that,  before  contracting  with  the  respondents,  he  had  bound  himself 
by  agreement  to  serve  another  master  and  had  entered  into  that  ser- 
vice. He  could  not,  therefore,  serve  the  respondents  without  becom- 
ing criminally  liable  to  his  first  master  for  absenting  himself  from 
service.  I  think  that  that  gave  him  a  sufficient  excuse  for  refusing 
to  enter  the  respondents*  service.  Had  the  statute  imposed  a  punish- 
ment upon  the  entering  into  a  contract  which  could  not  be  performed, 
it  would  have  been  a  proper  question  whether  the  appellant  had  com- 
mitted that  offence.  I  am  far  from  saying  that  it  would  not  have  been 
wise  in  the  Legislature  to  have  created  such  an  offence.  It  may  be 
that  the  objects  sought  to  be  attained  by  the  Act  have  not  been  fully 
attained  in  consequence  of  their  omission  to  do  so.  We,  however, 
can  only  construe  the  Act  as  it  stands ;  and,  so  construing  it^  it  does 
not  warrant  this  conviction. 

Judgment  for  the  appellant 
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♦BOULTON  V.  REYNOLDS.    Nov.  22.  [*869 

A  man  merely  left  in  posseMion  of  a  distress  hj  Ihe  person  who  distrained,  has  no  implied 
aathority  in  law  to  reeeire  from  the  tenant  payment  of  the  rent  distrained  for. 

W.,  a  broker,  in  pnrsuanee  of  a  warrant  delivered  to  him  by  defendant,  the  landlord,  dis- 
trsiDcd  for  rent  npon  goods  of  plaintiff,  the  tenant,  on  the  demised  premises,  and  left  R.  in 
possetilon.  Plaintiff,  knowing  that  R.  was  not>  and  that  W.  was,  authorised  in  fact  by  defend* 
ut  to  reeeive  the  rent»  and  that  W.  was  within  a  reasonable  and  convenient  distance  of  the 
premises,  tendered  the  rent  to  R.,  who  refused  to  reoeive  it,  but  offered  to  send  for  W.,  which 
offer  plaintiff  r^eeted. 

Held,  that  the. tender  to  R.  was  not  good  as  against  the  defendant. 

The  first  count  of  the  declaration  was  for  taking  on  premises  of 
which  defendant  was  landlord,  and  one  Chittenden  tenant,  as  a  distress 
for  rent  in  arrear,  goods  of  plaintiiT  which  were  of  greater  value  than 
the  rent  in  arrear. 

Second  count :  For  wrongfully  keeping  and  converting  the  goods 
seized,  after  tender  by  plaintiff  (after  seizure,  but  before  impounding) 
of  the  amount  of  rent  due  and  costs. 

The  declaration  also  contained  counts  for  selling  the  goods  for  less 
than  the  best  obtainable  price,  and  for  a  wrongful  conversion  of  the 
goods. 

Plea.    Not  guilty.    Issue  thereon. 

At  the  trial,  before  Blackburn  J.,  at  the  Sittings  in  London  after 
last  Trinity  Term,  it  appeared  that  the  defendant  was  owner  of  a 
house  at  Woodford  Green,  Essex,  one  Chittenden  being  his  tenant, 
and  the  plaintiff  occupying  part  as  an  undertenant.  One  quarter's 
rent  (7f.  10s.)  being  in  arrear,  in  December,  1858,  the  defendant 
delivered  to  a  broker,  named  Waller,  a  warrant  in  the  usual  form 
and  addressed  to  him,  under  which  Waller  distrained  for  the  rent,  and 
seized  certain  furniture  and  other  goods  of  the  plaintiff  on  the  pre- 
mises. Waller  left  a  man  named  Baggies  in  possession.  While  the 
goods  were  still  on  the  premises,  the  plaintiff  called  at  the  defendant's 
house  in  *order  to  endeavour  to  settle  the  matter,  but  he  was  r«Q7Q 
informed  by  the  defendant,  through  a  servant,  that  the  defend-  '■ 
ant  had  left  the  matter  entirely  in  the  hands  of  his  broker.  The 
next  day,  before  the  goods  were  removed  for  sale,  and  while  Baggies 
was  in  possession,  the  plaintiff,  Chittenden  being  present,  tendered 
Baggies  the  amount  of  the  rent  in  arrear  and  costs ;  Baggies  refused 
to  receive  it,  and  informed  them  he  was  only  left  to  keep  possession, 
and  was  not  authorized  to  receive  any  money,  but  that  Waller  was 
close  by  (400  yards  off),  and  offered  to  send  for  him ;  this  offer  the 
plaintiff  refused.  The  goods  were  afterwards  removed  and  sold.  The 
jury  found  the  value  of  the  goods  seized  and  sold  to  be  15{.,  and 
fuand  a  verdict  for  the  plaintiff  for  52.  on  the  first  count.  And,  in 
answer  to  questions  by  the  learned  Judge,  they  found  that  Baggies 
was  not  authorized  in  fact  to  receive  the  rent;  that  Waller  was 
authorized,  and  was  within  a  reasonable  and  convenient  distance  of 
the  premises,  and  that  the  plaintiff  knew  all  these  facts. 

On  this  finding,  the  learned  Judge  directed  a  verdict  to  be  entered 
on  the  second  count  for  the  defendant,  reserving  leave  to  the  plaintiff 
to  move  to  enter  it  for  him  on  that  count,  and  to  increase  the  damages 
io  151.,  or  by  Is.,  if  the  Court  should  be  of  opinion  that,  as  matter  of 
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law,  the  man  in  possession  has  authority  from  the  landlord  to  receive 
the  rent  and  costs. 

CollieTf  in  this  Term,  obtained  a  rule,  in  pursuance  of  the  leave 
reserved,  on  the  ground  that  the  rent  was  duly  tendered. 

PigoU,  Serjt.  now  showed  cause. — The  question  is,  whether  the 
*^711  ^^°^^^  ^  ^^  ^^^  ^^  possession  was  a  good  ^tender.  The 
^  finding  of  the  jury  that  this  man,  Baggies,  was  not  authorized 
in  fact  to  receive  the  rent  is  conclusive  against  the  validity  of  the 
tender  of  it  to  him,  unless  he  had,  as  matter  of  law,  authority  to 
receive  it.  [Hill,  J. — In  Lord  Chief  Baron  Gilbert's  Law  and 
Practice  of  Distress  and  Beplevin  (4th  ed.  by  Impey),  pages  82  and 
83,  the  law  is  stated  as  follows :  *'  It  is  to  be  observed,  tnat  the  tender 
of  amends  must  be  pleaded  to  the  lord  himself,  and  not  to  the  bailiff, 
who  makes  conusance  of  the  cause  of  the  caption  and  detention  in 
right  of  the  lord ;  for  that  right  is  not  barred  by  a  tender  to  any  other 
than  the  lord  himself.  But  if  a  tender  be  pleaded  to  the  lord,  and 
they  give  in  evidence  a  tender  to  the  lord's  bailiff,  where  the  lord  was 
present,  that  will  not  maintain  the  plea ;  because  the  derivative  power 
of  the  bailiff  ceases  where  the  lord  is  present;  and  they  ought  to 
prove  the  tender  to  that  proper  person  to  whom  the  amends  belong, 
and  who  was  ready  to  receive  it.  Yet,  if  they  plead  a  tender  to  tho 
lord,  and  prove  a  distress  taken  by  a  bailiff,  the  lord  not  being  present 
and  prove  the  bailiff  to  be  the  usual  receiver  of  the  lord  ;  quaere  if 
that  will  not  be  a  proof  of  a  sufficient  tender  of  amends  to  the  lord 
himself?"]  That  passage  shows  that  a  tender  to  Waller,  the  broker, 
might  have  been  good.  Admitting,  however,  that  it  would  have  been, 
the  doctrine  is  not  to  be  extended.  The  man  put  into  possession  by 
the  broker  does  not  stand  in  the  same  position  as  the  broker  himself. 
He  is  a  mere  instrument  to  keep  possession ;  the  broker  puts  him  in 
for  that  purpose  only,  just  as  the  broker  might  lock  up  the  goods  dis- 
trained, in  order  to  their  safe  keeping.    In  Pilkington  r.  Hastings, 

*8721  ^^^'  '^^^^*  ^^^'  ^^  ^^^  ^^^^  ^^^^'  *^^  ^  distress  damage  feasant, 
^  tender  to  a  servant  who  did  not  distrain,  but  was  merely  pre- 
sent with  his  master  at  the  distress,  was  not  good.  The  principle  of 
that  decision  is  equally  applicable  to  the  case  of  a  distress  for  rent.  In 
Browne  v.  Powell,  4  Bing.  230,  232  (E.  C.  L.  B.  vol.  13),  Best,  C.  J., 
says,  '^  I  agree  to  the  position  in  Pilkington's  Case,  that  the  servant 
distraining  is  not  always  the  person  to  whom  tender  of  amends  can  be 
made ;  for  I  may  autliorize  a  person  to  distrain  whom  I  could  not 
trust  to  receive  the  amends."    In  Woodfall's  Landlord  and  Tenant, 

{>.  806  (4th  ed.),  it  is  laid  down  that  the  tender  should  be  made  to  the 
essor  himself,  and  Smith  v.  Goodwin,  4  B.  &  Ad.  413  (E.  C.  L.  B. 
vol.  24),  8.  c.  1  N.  &  M.  371  (E.  C.  L.  B.  vol.  28),  is  cited  in  support 
of  that  proposition.  After  the  finding  of  the  jury,  to  hold  that 
Baggies  had  authority  by  law  to  receive  the  rent  would  be  to  make 
him  the  defendant's  agent  against  the  defendant's  will.  Supposing, 
however,  that  the  Court  should  so  hold,  the  question  will  arise,  what 
is  the  measure  of  damages  ?  [Hill,  J. — The  judgment  in  JBrans- 
oomb  V.  Bridges,  1  B.  &  C.  145  (E.  C.  L.  B.  vol.  8),  shows  that,  after 
a  good  tender,  trover  lies  for  the  wrongful  taking  of  the  goods.  The 
measure  of  damages  must  therefore  be  the  value  of  the  goods.] 
OolUer,  in  support  of  the  rule. — The  tender  was  good.    The  land* 
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lord  deputes  a  broker  to  make  the  distress,  and  tbe  broker,  after 
distraining,  leaves  a  man  in  possession.  That  man  represents  the 
landlord,  for  the  purpose  of  receiving  the  rent,  and  the  tenant  is  war- 
ranted in  tendering  it  to  him.  Pilkington's  Case  is  reported  also  in 
Coke,  5  Bep.  76  a.  The  tender  to  the  servant  was  there  held  insuffi- 
cient on  the  ground  that  the  master  was  present  at  *the  taq^o 
distress.  Nor  is  it  immaterial,  that  that  was  the  case  of  a  l- 
distress  damage  feasant.  The  amount  to  be  tendered  as  amends,  in 
such  a  case,  is  unliquidated ;  and  this  is  an  additional  reason  why  a 
servant  should  not  be  empowered  to  receive  the  tender;  but,  in  a 
distress  for  rent,  the  amount  due  is  ascertained  and  certain,  and  there 
can  be  no  objection  to  a  servant  receiving  it.  In  the  report  of  Smith 
V.  Goodwin,  in  Nevile  and  Manning,  the  Court,  in  giving  judgment, 
say,  "  The  tender  to  Nash"  (the  man  in  possession)  "  was  rendered 
invalid  by  the  refusal  to  pay  unless  a  receipt  were  given  ;"  thereby 
implying  that  an  unqualified  tender  to  him  would,  in  the  opinion  of 
tbe  Court,  have  been  good.  In  Kirton  v.  Braithwaite,  1 M.  &  W.  810,t 
it  was  held  that  a  tender  to  an  attorney's  clerk,  at  the  attorney's  office, 
of  money,  payment  of  which  at  that  office  had  been  previously 
demanded  by  the  attorney  of  the  person  making  the  tender,  was  a 
good  tender  to  the  attorney.  So,  here,  the  tender  to  Baggies,  the 
person  who,  at  the  time  of  tender,  represented  the  defendant  on  the 
premises  distrained  upon,  was  a  good  tender  to  the  defendant.  In 
Gregory  v.  Cotterell,  5  E.  &  B.  571  (B.  C.  L.  B.  vol.  85),  payment  by 
an  execution-debtor,  whose  goods  had  been  seized  under  a  fi.  fa.,  of 
the  amount  of  the  levy,  to  an  assistant  of  the  sheriflf^s  bailiff'  at  the 
office  of  the  latter,  was  held  a  good  payment  to  the  sheriff  [Black- 
burn, J. — That  was  on  the  ground  that  the  sheriff  has  a  power  of 
delegating  his  authority  to  his  officer,  and  is  therefore  responsible  for 
everything  done  by  the  officer  under  colour  of  the  authority  dele- 
gated.] 
(CocKBURN,  C.  J.,  and  Wightman,  J.,  were  absent.) 
*niLL,  J. — I  am  of  opinion  that  this  rule  must  be  discharged.  rtofTA 
The  question  arises  on  that  part  of  the  declaration  which  com-  ^ 
plains  of  the  defendant  wrongfully  keeping  and  converting  the  plain- 
tiffs goods,  after  a  tender  by  the  defenaant  of  the  rent  and  costs.  It 
appears  that  the  defendant,  the  landlord  of  premises  partly  occupied 
by  the  plaintiff*,  authorized  by  warrant  a  bailiff  named  Waller  to  dis- 
train on  the  premises  for  rent  in  arrear ;  that  Waller  distrained  and 
led  a  man  named  Baggies  in  possession,  to  whom,  while  so  in  posses- 
sion, tbe  plaintiff  tendered  the  amount  due  for  rent  and  costs.  Bag- 
gies refused  to  receive  it,  stating  that  he  was  not  authorized  to  do  so, 
and  offering  to  send  for  Waller,  who  was,  and  was  close  by ;  which 
offer  the  plaintiff  rejected.  The  jury  have  found  that  the  facts  were, 
to  the  knowledge  of  the  plaintiff,  as  Baggies  represented.  The  ques- 
tion, therefore,  simply  is,  whether  Baggies  had  authority,  in  point 
of  law,  to  receive  the  money  on  behalf  of  the  defendant,  he  having 
none  in  point  of  fact.  I  am  of  opinion  that  he  had  not.  If  it  were 
necessary  to  decide  whether  a  bailiff  who  has  been  empowered  by  the 
landlord  to  distrain,  and  has  distrained  accordingly,  has  authority,  to 
be  implied  from  his  position,  to  receive  a  tender,  I  should  say  that  he 
hiSf  for  there  ought  to  be  some  one  authorized  to  receive  it  for  the 
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cdQYenience  of  the  tenant.  Pilkington^s  Case,  6  Bep.  76  a,  s.  c. 
nomine  Pilkington  v,  Hastings,  Cro.  Eliz.  813,  shows  that  when  a 
bailiff  goes  with  his  employer,  who  himself  distrains,  the  bailiff  has 
not  the  aiuhority  in  question ;  but  I  think  that,  if  the  bailiff  conducts 
the  distress  without  any  personal  intervention  by  the  landlord,  a 
tender  to  the  bailiff  is  good.  It  would,  however,  be  a  monstrous 
*3751   P^^posi^^o^  ^  assert  that  any  one  *of  the  bailiff's  followers 

^  who  may  chance  to  be  left  in  possession  has  the  same  authority 
as  the  bailiff  himself.  Counsel  for  the  plaintiff  relies  upon  the  de- 
cision in  Smith  v.  Goodwin,  4  B.  &  Ad.  418  (E.  C.  L.  B.  vol.  24),  s. 
G.  1  N.  &  M.  371  (E.  C.  L.  B.  vol.  28),  as  assuming  that  the  man  in 
possession  has  authority  to  receive  the  rent,  if  properly  tendered. 
That  case,  however,  merely  decided  that  a  tender  to  the  landlord  him- 
self which  the  tenant  bad  also  made,  was  good.  The  judgment  of 
the  Court  is  very  shortly  reported,  in  a  collective  form,  in  Nevile  and 
Manning,  and  at  the  end  of  it  this  passage  occurs.  "The  tender  to 
Nash"  (the  man  in  possession)  **  was  rendered  invalid  by  the  refusal 
to  pay  unless  a  receipt  were  given."  This  dictum,  even  if  it  be  cor- 
rectly reported,  was  wholly  unnecessary  and  beside  the  question.  In 
the  judgments,  as  reportea  seriatim  and  more  at  length  in  Barnewall 
and  Adolphus,  no  reference  whatever  is  made  to  the  tender  to  the 
man  in  possession.  In  the  absence,  therefore,  of  any  decision  to  the 
contrary,  I  think  that,  as  the  jury  have  found  as  a  fact  that  the  man 
in  possession  had  no  express  authority  from  the  defendant  to  receive 
the  money,  so  neither  did  the  law  give  him  any  implied  authority. 

Blackburn,  J. — ^I  am  of  the  same  opinion.  At  the  trial  I  was 
much  impressed  with  the  idea  that  it  is  the  duty  of  a  landlord  who 
distrains  to  provide  some  one,  within  a  reasonable  distance  of  the 
premises,  to  receive  payment  of  the  amount  distrained  for;  and  that, 
if  no  other  representative  of  the  landlord  than  the  man  in  possession 
could  be  found  within  that  reasonable  distance,  the  tenant  would  be 
*'^761    J^^^^^^  ^^  assuming  that  he  *was  the  person  authorized  by 

^  the  landlord  to  receive  the  money.  Whether  that  was  an 
accurate  impression  (and  I  am  disposed  to  think  that  it  was)  is  not 
now  the  question.  Having  it  in  my  mind,  I  put  the  questions 
which  I  did  to  the  jury.  They  have  found  that  Waller,  the  bailiff 
expressly  authorized  by  the  defendant  to  receive  the  tender,  was  within 
a  reasonable  and  convenient  distance  of  the  premises,  when  the  plain- 
tiff made  the  tender  to  Baggies,  who  had  no  such  authority ;  ana  that 
the  plaintiff  knew  all  the  facts.  That  being  so,  I  know  of  no  reason 
whv  the  mere  broker's  man  left  in  possession  should  be  held  to  have 
had  an  authority  in  law  which  was  withheld  from  him  in  fact.  Had 
there  been  any  decision  to  that  effect,  I  should  have  felt  bound  by  it; 
although  such  a  rule  of  law  would  be  very  inconvenient,  since,  if  the 
law  were  so,  broker's  men  would  have  to  be  taken  from  a  higher  class 
of  persons  than  that  from  which  they  are  now  selected,  and  would 
have  to  be  called  upon  to  give  security  for  their  duly  accounting  for 
the  sums  which  may  be  paid  to  them.  But  the  only  case  cited  in 
support  of  such  a  doctrine,  Smith  v.  Goodwin,  4  B.  &  Ad.  413  (E.  G. 
L.  B.  vol.  24),  8.  0. 1  N.  &  M.  871  (E.  C.  L.  B.  vol.  28),  faUs  to  bear 
it  out ;  the  dictum  relied  upon,  as  reported  in  Nevile  and  Manning, 
being  wholly  unnecessary  to  the  decision,  and  not  appearing  at  all  io 
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tbe  report  in  Barnewall  and  Adolphus.    I  am,  therefore,  clearly  of 
opinion  that  the  tender  to  Baggies  was  a  bad  tender ;  and  that  the 

role  must  be  discharged.  Rule  discharged. 

Generally  in  the  case  of  a  tender  to  sion  of  a  clerk  to  specify  an  objection 

an  agent  of  the  creditor  the  burden  is  (a  lien  for  storage)  to  a  tender  of  goods 

on  tbe  debtor  to  show  his  authority,  was  deemed  insufficient  to  constitute 

vhich  cannot  be  inferred  from  the  a  waiver  even  if  authorized  to  receive 

mere  relationship  of  agent  and  prinoi-  the  tender,  and   where  an   agent  is 

pal.    Thus,  a  tender  to  a  clerk  of  the  directed  not  to  receive  any  money,  if 

enb-agent,  is  insufficient,  unless  it  is  offered  to  him,  but  to  refer  the  debtor 

shown  that  such  clerk  had  authority  to  a  third  person,  and  this  fact  is  com- 

to receive    the    money:     Hargons  v,  municated   to  the  debtor,  the  latter 

Lahens,  3  Sandf.  213 ;  and  where  the  must  seek  the  one  designated  or  his 

plaintiff's  son  was  sent  to  demand  a  principals :  Hoyt  v.  Hall,  3  Bosw.  42. 

ipecifio    amount  on   an  unliquidated  And  so  a  tender  to  an  executor  be- 

elaim,  an  offer  to  him  of  a  less  sum  fore  he  has  acted  or  has  qualified  to 

was  held  (Chipman  v.  Bates,  5  Venn,  act,  and  while  ho  is  in  another  state, 

143)  not  to  be  a  legal  tender  to  tbe  is  insufficient :  Todd  v,  Parker,  Coxe 

father.    In  Dunham  v.  Pettee,  4  E.  (N.  J.)  45. 
D  Smith  (N.  Y.  C.  P.)  500,  an  omis- 
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Stat  43  0.  8,  e.  69,  s.  2,  enseta  "  that  where  any  bridge  or  bridges,  or  roada  at  the  end 
tkereof^  repaired  at  the  expense  of  any  connty,  shall  be  narrow  and  incommodions,  it  shaU 
sod  may  be  lawfiil  to  and  for  the"  « justices"  of  the  connty,  "  at  any  of  their  General  Quarter 
ScMioDs,  to  order  and  direct  such  bridge  or  bridges,  and  roads,  to  be  widened,  improYcd,  and 
BKle  eommodions  for  the  public."  The  section  Airther  contains  a  proriso  "  that  no  money 
ibsU  be  applied  to  the  amendment  or  alteration  of  any  such  bridge  or  bridges,  until  present* 
BMQt  shaU  hare  been  made  of  the  insuflieiency,  ineonvenieney,  or  want  of  reparation  of  sneb 
bridge  or  bridges,  in  pursuance  of  some  or  one  of  tbe  statutes  made  and  now  in  force  concern- 
ing public  bridges." 

Held,  that  the  section  is  permissire,  not  imperatire,  and  leares  the  Justices  a  discretion 
whether  or  not  to  order  a  bridge  to  be  widened,  though  it  is  prored  to  them  to  be  narrow  and 
iscommodioas.  Held,  ftirther,  by  HiU  and  Blackburn,  Js.,  that  the  making  of  the  present* 
neat  mentioned  in^the  proyiso  is  a  condition  precedent  to  the  obligation  of  the  Justices  to 
nske  sa  order. 

DowDESWBLL  moved,  on  behalf  of  certain  inhabitants  of  the  county 
of  Monmouth,  for  a  rale  calling  upon  the  justices  of  the  said  county 
to  show  cause  why  a  mandamus  should  not  issue  to  them,  command- 
ing them,  at  their  General  Quarter  Sessions^  to  order  and  direct  New- 
port Bridge,  bein?  a  public  county  bridge,  to  be  widened,  improved, 
and  made  commodious  for  the  public. 

It  appeared  from  the  affidavits,  that  Newport  Bridge,  adjoining 
the  town  of  Newport,  was  a  public  county  bridge,  built  about  the 
year  1801 ;  that  tne  population  of  Newport  had  increased  since  that 
date  from  2000  to  upwards  of  28,000 ;  and  that  the  bridge,  from  its 
narrowness  and  steepness,  was  extremely  incommodious,  inconvenient, 
and  insufficient  for  the  traffic.  The  question  of  widening  and  improv- 
ing the  bridge  had  been  discussed  by  the  justices  at  several  Quarter 

E.  4  B.y  VOL.  n.— 15 


481  Re  NEWPORT  BRIDGE.    M.  T.  1859. 

make  an  order ;  and  Mr.  Dowdeawell  has  not  attempted  to  argue  that 
there  has  been  a  presentment. 

*^821  Blackburn,  J. — I  am  entirely  of  the  same  opinion,  that  ♦the 
J  words  "  it  shall  and  may  be  lawful"  are  to  be  taken  in  their 
primary  sense  as  permissive  ana  not  compulsory  unless  there  be  any- 
thing in  the  subject-matter  of  the  enactment  requiring  that  they  should 
receive  a  different  construction.  For  a  time  1  thought  that  the  pres- 
ent enactment  did  require  that  the  imperative  construction  should  pre- 
vail, and  that  the  object  of  the  Legislature  was  that,  upon  the  one  fact 
appearing  that  the  bridge  was  narrow  and  incommodious,  it  should  be 
widened  as  a  matter  of  course.  I  now,  however,  agree  in  what  has 
fallen  from  my  brother  Hill,  that  the  justices  have  other  matters, 
such  as  he  has  pointed  out,  to  take  into  consideration  besides  the  nar- 
rowness of  the  bridge,  before  they  decide  whether  or  not  to  order  it 
to  be  widened.  That  being  the  case,  it  is  quite  clear  that  the  Legis- 
lature must  have  intended  to  leave  them  the  discretion  which  the 
language  of  the  statute  primfi  facie  imports.  I  also  agree  with  my 
brother  Hill  that  the  concluding  proviso  in  sect.  2  makes  a  present- 
ment a  condition  precedent  to  the  obligation  of  the  justices  to  make 
an  order ;  and  this  condition  has  not  been  complied  with. 

Rule  refused. 
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StaL  6  G.  4,  o.  129,  8.  3,  enaots  that  **  if  any  penon  ibaU  hy  violence  to  the  person  or  pro- 
perty, or  by  threats  or  intimidation,  or  by  molesting  or  in  any  way  obstructing  another,  foreo 
or  endeavour  to  foree  any  journeyman,  manufacturer,  workman,  or  other  person  hired  or 
employed  in  any  manufacture,  trade,  or  business,  to  depart  f^om  his  hiring,  employment,  or 
work,"  « every  person  so  offending,"  "  being  convicted  thereof  in  manner  hereinafter  men- 
tfon^,"  shall  be  imprisoned,  with  or  without  hard  labour,  for  not  more  than  three  calendar 
months.  The  form  of  conviction  given  in  the  Schedule  to  the  Act  runs  thus :  '*  A.  B.  is  con- 
victed" «of  having  {ttatimg  Ike  offence]  contrary  to  the  Act,"  Ac.  The  Metropolitan  Police 
Act,  2  A  3  Vict.  c.  71,  s.  48,  enacts  that  "  in  every  conviction  for  an  offence  contrary  to  any 
sCatate  or  statutes,  it  shall  be  sufficient  if  the  offonce  shall  be  stated  in  the  words  of  the  statute 
declaring  the  offence,  or  attaching  any  penalty  thereunto." 

A  conviction  under  stat.  6  6.  4,  e.  129,  s.  3,  by  a  Metropolitan  Police  mogistrate,  stated  tbst 
M^.  P.  was  convicted  **  of  having"  "  unlawfully,  by  threats,  endeavoured  to  force  one  W.  J^ 
who  was  then  and  there  a  workman  hired  in  his  trade  and  bnsiness  of  a  mason  by  T.  P^  to 
depart  from  his  said  hiring,  contrary  to  the  Act,"  Ao. 

Held  that»  by  reason  of  the  enactment  in  the  Metropolitan  Police  Act  above  mentioned,  this 
conviction  was  sufficient,  as  it  stated  the  offence  in  the  words  of  stat.  6  O.  4,  e.  129,  s.  3 ; 
although  it  did  not  set  out  the  threats  which  were  used,  or  allege  to  or  against  whom  tbey 
were  uttered.  And,  semble,  that  the  conviction  was  valid,  irrespectively  of  the  provisions  of 
The  Bfetropolitan  Police  Aet 

Edwin  James,  yesterday,  moved  for  a  rule  to  show  cause  why  a 
lubeas  corpus  ad  subjiciendum  should  not  issue  to  the  keeper  of  the 
Coldbath  Fields  House  of  Correction,  to  bring  up  the  body  of  Wil- 
liam Perham,  on  the  ground  that  the  conviction  under  which  he  was 
detained  in  custody  was  invalid  on  the  face  of  it. 

The  facts  and  the  argument  sufficiently  appear  in  the  judgment 
of  the  Court.  Cur.  ctdv,  vuU. 

Hill,  J.,  now  delivered  the  judgment  of  the  Court.(a) — This  was 
a^  motion  for  ja  rule  to  show  cause  why  a  habeas  corpus  should  not 

(o)  Hill  aad  Blackbam,  Jt. 
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iffiue  to  bring  up  the  body  of  William  Perham,  on  tbe  ground  that 
be  vas  illegally  detained  in  custody.  It  appears  that  Ferham  was 
convicted  by  one  of  the  metropolitan  police  magistrates,  within  the 
^metropolitan  police  district,  of  an  offence  against  sect.  8  of  r^ooj. 
fltat  6  G.  4,  c.  129.  It  was  alleged  on  his  behalf  that  the  con-  *- 
viction  was  insufficient.  The  section  in  question  enacts  as  follows. 
"If  any  person  shall  by  violence  to  the  person  or  property,  or  by 
threats  or  intimidation,  or  by  molesting  or  in  any  way  obstructing 
another,  force  or  endeavour  to  force  any  journeyman,  manufacturer 
workman,  or  other  person  hired  or  employed  in  any  manufacture; 
trade,  or  business,  to  depart  from  his  hiring,  employment  or  work," 
"every  person  so  offending"  "being  convicted  thereof  in  manner 
hereinafter  mentioned,(a)  shall  be  imprisoned  only,  or  shall  and  may 
be  imprisoned  and  kept  to  hard  labour,  for  any  time  not  exceeding 
three  calendar  months."  And  the  following  is  the  language  of  the 
conviction.  "Be  it  remembered,  that  on,"  &c.,  "William  Perham 
was  convicted  before  me,"  "  one  of  the  magistrates  of  the  police  courts 
of  tbe  metropolis  sitting  at  Clerkenwell  Police  Court,  in  the  county 
of  Middlesex,  of  having  (on  the  first  day  of  October,  A.  D.  1859,  and 
within  the  space  of  six  calendar  months  before  the  complaint  on  oath 
on  which  this  conviction  is  founded  was  made,  in  the  parish  of  St 
Lake  in  the  said  county),  unlawfully,  by  threats,  endeavoured  to  force 
one  William  Jocelyn,  who  was  then  and  there  a  workman  hired  in 
bis  trade  and  business  of  a  mason  by  Thomas  Piper  and  Wilson 
Piper,  to  depart  from  his  said  hiring,  contrary  to  the  Act,"  &c.,  and 
was  adjudged  to  two  months'  imprisonment  in  the  Cold  bath  Fields 
Hoase  of  Correction. 

It  was  contended  that,  although  the  conviction  ^followed  the  r«Qox 
language  of  the  statute  upon  which  it  is  founded,  yet  that  it  *- 
was  insufficient,  as  it  did  not  set  out  the  threats  which  were  used, 
nor  did  it  allege  to  or  against  whom  the  threats  were  uttered ;  and 
we  were  referred  to  Paley  on  Convictions,  p.  178  (4th  ed.),(6)  Seth 
Turner's  Case,  9  Q.  B.  80  (E.  C.  L.  R.  vol.  58),  and  Geswood's  Case, 
2  E.  &  B.  952  (E.  C.  L.  R.  vol.  75).  The  attention  of  the  Court  was 
also  directed  to  the  Metropolitan  Police  Act,  as  relied  on  by  those 
who  supported  the  conviction.  By  that  statute,  2  &  8  Vict.  c.  71,  s. 
48,  it  is  enacted  that,  "  in  everv  conviction  for  an  offence  contrary  to 
any  statute  or  statutes,  it  shall  be  sufficient  if  the  offence  shall  be 
stated  in  the  words  of  the  statute  declaring  the  offence  or  attaching 
any  penalty  thereunto."  In  our  judgment  this  enactment  is  a  com- 
plete answer  to  the  application.  The  conviction  complained  of  is  one 
made  by  one  of  the  magistrates  of  the  police  courts  of  the  metropolis 
within  the  metropolitan  police  district;  and  in  the  conviction  the 
offence  is  stated  in  the  words  of  the  statute  creating  the  offence.  The 
Act  of  Parliament  declares  that  to  be  sufficient,  and  concludes  the 
question ;  therefore  on  that  ground  there  can  be  no  rule.    If  it  were 

(«}  By  Met.  9  the  eoDrietioa  ia  to  be  drawn  np  in  the  fona  aet  forth  in  the  Sobedale.  Tbe 
form  i^ :  <'  Be  it  rememberedi  that  on,"  Ae.,  "  A.  B.  ia  eonricted  before  na  [naming  lA«  Jee- 
Uce*]**  "of  having  [atating  tkt  o/eiie«]  contrary  to  the  Act  made,"  Jke. 

(a)  Tbe  paaaage  oited  from  ^aley  ia  aa  followa.  "  Altbongb,  g enerallj  apeaking,  it  ia  anfl- 
nmt  to  IbUow  the  worda  of  the  atatnte  npon  whioh  the  conTietion  ia  founded,  yet  it  ia  acme* 
tioMe  neeeaaary,  in  pnranaaoe  of  the  intent  of  a  atatnte,  to  adopt  a  narrower  deacriptioa  than 
what  If  eoATeyed  in  the  Uteral  tenna  of  the  Act." 
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necessary  to  give  an  opinion  on  tbe  validity  of  the  conviction  in  point 
of  form,  irrespective  of  the  provisions  of  The  Metropolitan  Police  Act,  we 
should  be  disposed  to  hold  it  valid.  Generally  speaking^it  is  sufficient  in 
conviction  to  follow  the  words  of  the  statute  on  which  the  convictioa 
*S8B1  ^^  founded ;  but  that  will  not  be  enough  *where  the  statute  is 
^  so  worded  as  by  its  language  to  include  acts  manifestly  not 
within  its  intent.  The  cases  cited  to  us  are  apt  illustrations  of  the 
exception  referred  to.  It  appears  to  us  that  the  language  of  the 
statute  in  the  present  case  is  such  as  to  bring  it  within  the  rule  and 
not  within  the  exception.  Bule  refused. 


The  QUEEN  v.  The  Justices  of  SALOP.    Nov.  25. 

SUL  53  O.  S,  0.  127,  ■.  7,  afler  empowering  ehnrohwardens  to  rammons  before  jnstieef  ptr- 
•CDS  refosing  to  pay  a  church-rate,  provides  that  **  if  the  Talidity  of  sach  rate,  or  the  liabOi^ 
ef  the  person  fh>m  whom  it  is  demanded  to  pay  the  same,  be  disputed,  and  the  party  dispndsf 
the  same  give  notice  thereof  to  the  Justices,  the  Justices  shall  forbear  giring  judgnest 
thereupon." 

Held  that,  in  order  to  oust  the  Jurisdiction  of  Justices  under  this  leetion,  notice  that  tbs 
Tilidity  of  the  rate  is  disputed  must  be  giren  to  them  in  a  manner  such  as  to  iadnoe  them  ts 
|i»rbear  giving  Judgment. 

At  the  hearing  of  a  summons  before  the  justices,  the  attorney  who  attended  for  the  penes 
summonsed  took  no  objection  to  the  Jurisdiction  of  the  Justices,  but,  after  oross-ezaatniaf 
the  witnesses  called  by  the  churchwardens,  submitted  objections  to  the  TaUdiiy  of  the  rate  ts 
the  decision  of  the  Justices.  The  justices  having  overruled  the  objections,  be  then,  but  sol 
before,  gave  them  notioe  that  he  bonl  fide  disputed  the  validity  of  the  rate.  The  Jnstieti, 
however,  made  an  order  upon  the  person  summonsed  to  pay  the  rate. 

Upon  these  facts  this  Court,  in  the  exercise  of  its  discretion,  discharged  with  eosts  a  rsls 
Ibr  a  oertiorari  to  bring  up  and  quash  this  order. 

Wills  had  obtained  a  rule,  calling  upon  Charles  Wickstead  and 
George  Pardoe,  Esqrs.,  two  of  the  justices  for  the  county  of  Salop,  to 
show  cause  why  a  writ  of  certiorari  should  not  issue  to  remove  into 
this  Court  a  certain  order  under  their  hands  and  seals,  whereby  Sir 
E.  Blount  was  ordered  to  pay  to  John  Boucher,  one  of  the  church- 
wardens of  Cleoburey  Mortimer,  the  sum  of  6^.  14$.  lOcL,  as  and  for 
arrears  of  church-rate  for  the  said  parish,  together  with  costs. 

It  appeared,  from  the  affidavits  on  which  the  rule  was  obtained, 
.that  the  churchwardens  of  the  said  parish  had  made  complaint  that 
,the  said  Sir  E.  Blount  had  refused,  and  still  did  refuse,  to  pay  the 

*3871  ^'^  ^^^  ^^  ^^'  ^^'  ^^^'*  *^^"S  ^^®  ^^^  which,  as  alleged  by 
J  the  churchwardens,  was  duly  rated  and  assessed  upon  him. 
That,  upon  the  hearing  of  the  summons  issued  upon  the  above  infor- 
mation, Sir  E.  Blount  attended  before  the  justices  with  his  attorney. 
The  churchwardens  proved  that  notice  was  given  of  a  vestry  being 
held  for  certain  purposes:  first,  for  the  election  of  churchwardens; 
;Becondl V,  for  the  auaiting  of  the  churchwardens'  accounts ;  thirdly, 
for  the  levying  a  rate  to  meet  the  expenses  of  the  coming  year;  and 
they  further  proved  that  the  said  notice  was  affixed  to  the  door  of  the 
parish  church.  Sir  £.  Blount's  attorney  took  two  objections  to  the 
validity  of  the  said  rate.  [These  objections  are  here  omitted,  they 
being  immaterial  to  the  question  discussed  aad  decided  upon  the 
airgument  of  the  rale.]  The  justices  overruled  them,  and  the  said 
Attorney  then  gave  notice  that  he  bon&  fide  disputed  the  validity  of 
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the  said  rate,  and  stated  tbat  amongst  tbe  grounds  on  which  he  relied 
were  the  two  objections  which  he  had  previously  taken.    The  jus: 
tices,  nevertheless,  made  an  order  upon  the  said  Sir  E.  Blount  to  pay 
the  said  sum  at  which  he  was  assessed,  together  with  costs. 

From  the  affidavits  which  were  used  in  showing  cause  against  the 
rule  it  appeared  that  no  objection  was  made  to  the  validity  of  the 
rate,  or  the  liability  of  Sir  E.  Blount  to  pay  the  same,  nor  was  any 
Botice  given  to  the  said  justices  that  the  rate  was  objected  to,  before 
they  had  entered  upon  the  hearing  of  the  said  summons,  but  that  the 
case  was  called  on,  the  evidence  taken,  and  the  witnesses  in  suppoit 
of  the  summons  cross-examined  by  the  attorney  for  Sir  E.  Blount  in 
the  usual  manner.  That  at  the  close  of  the  evidence  in  support  of 
the  summons  the  said  attorney,  '''instead  of  taking  an^  objec:  r«oQo 
tioa  to  the  jurisdiction  of  the  justices,  made  certain  objections,  '- 
and  such  objections  having  been  answered  by  the  attorney  for  the 
churchwardens,  both  the  said  attorneys  awaited  the  decision  of  the 
said  justices  thereon.  The  said  justices  overruled  them  and,  the  said 
attorney  for  Sir  E.  Blount  not  making  any  other  objection,  nor  call- 
ing any  witnesses,  gave  their  judgment  against  the  said  Sir  £.  Blount, 
The  said  John  Boucher,  in  his  affidavit,  amongst  other  things,  swore 
as  follows.  "  The  case,  on  the  part  of  the  churchwardens,  being  thus 
completed,  the  said  attorney  rose,  and,  addressing  the  said  justices, 
said,  as  nearly  as  I  can  recollect,  as  follows :  '  I  admit  that  a  demand 
was  made  of  the  rate  upon  Sir  E.  Blount,  and  that  there  was  a  refusal 
to  pay,  and  I  also  admit  that  there  is  no  dispute  as  to  the  amount  of 
the  rate,  but  I  shall  contend  that  upon  two  points  Sir  E.  Blount  will 
be  entitled  to  the  decision  of  the  Bench  in  his  favour.' "  [The  two 
objections  taken  to  the  validity  of  the  rates  were  then  set  out.]  *' And 
the  said  attorney  then  proceeaed  to  argue  and  enlarge  upon  the  said 
two  objections  before  the  said  justices,  and  on  behalf  of  the  said  Sir 
£.  Blount  distinctly  and  expressly  submitted  the  same  to  them  for 
their  decision.  The  said  attorney  for  the  churchwardens  then  replied 
to  the  objections  raised  by  the  attorney  for  the  said  Sir  E.  Blount, 
and  the  said  two  justices  then  conferred,  and  overruled  the  said 
objections." 

Bovill  and  J,  J.  Powell  now  showed  cause  against  the  rule. — The 
question  is,  whether  the  jurisdiction  of  the  justices  was  ousted  by 
the  course  taken  by  Sir  E.  Blount^s  attorney  at  the  hearing  of  the 
information.  The  other  side  will  contend  that  it  was,  by  reason  of 
Stat,  b^  6.  8,  *c.  127,  s.  7 ;  by  the  third  proviso  in  which  it  is  r*Qog 
enacted  that,  '^  if  the  validitv  of  such  rate,  or  the  liability  of  ^ 
the  person  from  whom  it  is  aemanded  to  pay  the  same,  be  disputed, 
and  the  party  disputing  the  same  give  notice  thereof  to  the  justices, 
the  justices  shall  forbear  giving  judgment  thereupon."  But  this 
enactment  only  applies  where  the  person  summonsed  before  the  jus- 
tices takes  the  objection  to  their  jurisdiction,  on  the  ground  that  He 
disputes  the  validity  of  the  rate,  before  the  case  is  gone  into.  Here, 
Sir  £.  Blount's  attorney,  so  far  from  doing  this,  distinctly  and  expressly 
submitted  his  objections  to  the  rate  to  the  decision  of  the  justices,  and 
cross-examined  the  witnesses  called  in  support  of  the  summons.  It 
was*  not  till  the  Justices  had  overruled  the  olyeotiozis  that  he  sought 
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to  make  them  hold  their  hands ;  and  it  was  too  late  for  him  then  to 
seek  to  avail  himself  of  the  statute.    (They  were  then  stopped.) 

Wills,  in  support  of  the  rule. — As  soon  as  the  justices  had  notice 
that  Sir  E.  Blount  disputed  the  validity  of  the  rate,  their  jurisdiction 
to  decide  the  case  ceased.  It  is  not  suggested  by  the  other  side  that 
there  was  any  mala  fides  on  the  part  of  Sir  E.  Blount.  The  statute 
does  not  say  that  the  notice  that  the  validity  of  the  rate  is  disputed 
must  be  given  to  the  justices  at  any  particular  stage  of  the  proceed- 
ings ;  nor  does  it  require  an  objection  to  be  taken  in  terms  to  the 
jurisdiction  of  the  justices.  [Crompton,  J. — Do  you  say  that,  after 
the  parties  have  agreed  to  ask  the  justices  to  decide  the  matter,  we 
are  Dound  to  grant  this  discretionary  writ  of  certiorari?]  If  the 
Court  refuses  to  grant  the  writ,  it  will  uphold  the  justices  in  the 
exercise  of  an  usurped  jurisdiction.  In  the  judgment  of  the  Court  ia 
*S901  ^^p'^^^s  v.  *Bodenham,  4  A.  &  E.  483,  443  (E.  C.  L.  R.  vol.  31), 
^  it  is  said  that  the  effect  of  the  proviso  in  the  statute  "  is  that'' 
"the  moment  it  appears  that  the  question  is  one  not  merely  o{ enforc- 
ing payment,  but  touching  the  validity  of  the  rate,  the  summary  juris- 
diction is  at  an  end,  and  that  of  the  Ecclesiastical  Court  attaches." 
[Bomll,  contr^  referred  to  Begina  v.  South  Holland  Drainage  Com- 
mittee Men,  8  A.  &  E.  429  (E.  C.  L.  R.  vol.  85),  as  showing  that  on 
application  for  a  certiorari  the  Court  will  take  into  consideration  the 
conduct  of  the  party  applying.  [Crompton,  J. — I  have  always  acted 
on  that  principle.]  There  has  been  nothing  in  the  conduct  of  Sir  B. 
Blount  or  his  attorney,  to  disentitle  Sir  E.  Blount  to  the  issue  of  the 
writ. 

(CocKBURN,  C.  J.,  was  absent.) 

Crompton,  J.— I  think  that  the  effect  of  the  facts,  as  they  appear  on 
these  afiidavits,  is,  that  the  parties  came  before  the  justices,  invited 
them  to  decide  the  matter,  and  did  not  in  any  way  decline  their  juris- 
diction. The  justices  having  given  their  decision,  it  is  too  much  to 
come  and  ask  us  to  issue  the  discretionary  writ  of  certiorari.  It  is 
said  that  mala  fides  is  not  imputed  to  the  applicant.  I  think  that  he 
has  acted  against  good  faith  to  this  extent,  that  he  has  first  asked  the 
justices  to  decide  the  case,  taking  the  chance  of  their  decision  beioff 
in  his  favour,  and  then  sought,  by  the  present  application,  to  get  rid 
of  their  decision,  it  having  proved  to  be  unfavourable.  I  think  that 
it  was  the  intention  of  the  statute  that  the  person  disputing  the  validity 
of  the  rate  should  at  once  give  notice  to  that  effect  to  the  justices,  not 
*S9I1  ^^^^  ^^  should  first  lead  the  justices  to  decide  *the  question, 
-»  and  then  dispute  their  jurisdiction  to  decide  it.  I  think, 
therefore,  that  the  rule  should  be  discharged,  with  costs. 

Hill,  J. — I  am  of  the  same  opinion.  If  a  party  comes  to  this 
Court  and  asks  for  a  certiorari  to  bring  up  an  order,  that  it  may  be 
quashed,  he  is  bound  to  satisfy  us  that  he  has  done  nothing  to  pre- 
clude him  from  the  relief  which  he  seeks.  But  when  it  appears  that 
the  applicant  submitted  the  whole  matter  to  the  decision  of  the  jus- 
tices, argued  it  before  them,  invited  them  to  decide  it,  and  made  no 
objection  to  their  jurisdiction  till  they  had  decided  against  him,  he 
cannot  afterwards  be  heard  to  say  that  the  order  was  made  without 
jurisdiction.    The  affidavits  are  not  so  clear  as  they  should  be,  but  I 
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gather  from  them  that  the  facts  are  as  I  have  stated.    The  rule  mast 
therefore  be  discharged,  with  costs. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  party  who  wishes 
to  oust  the  jurisdiction  of  the  justices  should  give  them  notice  that 
be  disputes  the  validity  of  the  rate  in  a  manner  to  induce  them  to 
forbear  giving  judgment  on  the  case.  Here  the  dispute  as  to  the 
rdidity  of  the  rate  was  only  raised  before  the  justices  for  the  purpose 
of  obtaining  their  opinion  upon  it 

Bule  discharged,  with  costs* 


Ex  parte  SIMPKIN.    Nov.  2b.  [*892 

B7  the  NaisAoeea  RemoTal  Act,  1855,  18  A  19  Vict.  c.  121,  a.  40,  appeals  to  the  Quarter  See- 
riou  against  orders  made  nnder  the  Act  are  not  to  be  heard,  unless  the  appellant,  within 
feartcen  days  after  the  making  of  the  order  appealed  against,  gires  written  notice  of  appeal 
sad  writtan  gronnds  of  appeal,  and,  within  two  days  of  giring  snch  notice,  enters  into  a 
neogaisaaoa  before  a  justice,  with  sufficient  securities,  conditioned  to  try  the  appeal 

Held,  that  Sunday  is  not  to  be  excluded  fh>m  the  computation  of  the  two  days  within  which 
the  appellant  is  to  enter  into  the  recognisance,  although  Sunday  happens  to  be  the  last  of 
tbcm ;  that,  therefore,  in  a  case  where  an  appellant  had  giren  notice  of  appeal  on  a  Friday 
sad  did  not  enter  into  the  reoognisanee  till  the  foUowing  Monday,  the  Sessions  were  right  in 
If  fuiog  to  hear  the  appeaL 

Merewbther  moved  for  a  rule  calling  upon  the  Local  Board  of 
Health  of  Thurmaston,  in  the  County  of  Leicester,  and  the  justices  of 
the  said  county,  to  show  cause  why  a  mandamus  should  not  issue,  order- 
ing the  said  justices  to  enter  continuances  and  hear  an  appeal  against 
an  order  made  by  two  justices,  by  which  William  Simpkin  was 
ordered  to  fill  up  a  certain  cess-pool,  so  that  the  same  might  be  no 
longer  a  nuisance  or  injurious  to  health. 

It  appeared  from  the  affidavits  in  support  of  the  motion  that  the 
said  William  Simpkin  had  been  served  with  a  notice,  under  The 
Nuisances  Removal  Act,  1855,  18  &  19  Vict.  c.  121,  purporting  to  be 
frigned  by  five  of  the  members  of  the  Local  Board,  requiring  him  to 
do  certain  acts.  He  failed  to  comply  with  the  notice,  and  a  summons 
was  issued,  in  obedience  to  which  he  appeared  before  the  justices  in 
Petty  Sessions  on  18th  August,  1859.  A  verbal  order  was  then 
made,  by  which  he  was  ordered  to  fill  up  the  cess-pool,  and  also  to 
pay  the  costs.  He  thereupon  stated  his  intention  to  appeal  against 
the  decision  of  the  justices.  On  24th  August,  1859,  he  was  served 
with  a  written  order,  which  bore  date  18th  August,  and  purported  to 
be  signed  hj  two  justices  on  that  day.  *0n  Friday,  26th  r^ooo 
August,  notice  of  appeal  against  the  said  order  was  served  '* 
upon  the  proper  local  authority.  In  the  afternoon  of  Saturday,  27th 
August,  William  Simpkin,  having  provided  the  necessary  sureties, 
applied  at  the  public  offices  at  Leicester,  being  the  place  where  the 
justices  of  the  county  sit  for  the  transaction  of  business,  to  know 
whether  there  were  any  justices  present  before  whom  the  necessary 
recognisance  could  be  entered  into.  He  was  informed  that  no  justices 
were  present,  and  that  their  clerk  had  also  gone  away.  The  recogni- 
sance was  entered  into  on  Monday,  29th  August^  and  the  appeal  came 
on  to  be  tried  ftt  the  Quarter  Sessions  for  the  said  county  of  Leicester, 


B98  Ex  »ABts  8IHPKIN.    M.T.  1859. 

r — ~- 1 — ■ ■ n n r  ■  !■  !■      ^^_i  ■!  ■  _        I  1^^ 

.lield  on  18th  October,  when  it  was  objeoled  that  a  reoognisance  oa^t 
to  have  been  entered  into  on  27th  August,  and  that,  as  that  had  not 
been  done,  the  appellant  could  not  be  heard.  The  Sessions,  being  of 
opinion  that  the  objection  was  fatal,  refused  to  hear  the  appeal. 

Jfsretvether,  for  his  rule. — The  Sessions  were  wrong  in  refusing  to 
hear  the  appeal.  The  question  depends  upon  the  construction  to  be 
given  to  The  Nuisances  Removal  Act,  1855, 18  k  19  Vict,  a  121,  s.  40, 
which  provides  for  appeals  to  the  Quarter  Sessions  against  ordec9 
made  under  the  Act,  and  enacts  that  *^  the  appellant  shall  not  be  heard 
in  support  of  the  appeal  unless,  within  fourteen  days  after  the  making 
of  the  order  appealed  against,  he  give  to  the  local  authority  notice  in 
writing  stating  his  intention  to  bring  such  appeal,  together  with  a 
statement  in  writing  of  the  grounds  of  appeal,  and  shall,  within  two 
days  of  giving  such  notice,  enter  into  a  recognisance  before  some 
*<IQ41  J^^'^^^  ^^  ^^®  peace,  with  sufficient  securities,  *conditioned  to 
^  try  such  appeal  at  the  said  Court,  and  to  abide  the  order  of, 
and  pay  such  costs  as  shall  be  awarded  by  the  justices  at  such  Court 
or  any  adjournment  thereof."  Here,  the  notice  of  appeal  was  given 
in  time,  and  the  only  question  is  whether  the  required  recognisance 
was  entered  into  within  two  days  of  giving  the  notice ;  in  other  words, 
whether  Sunday  is  or  is  not  to  count  as  one  of  the  two  days.  It  is 
contended  that  Sunday  ought  not  to  count.  It  appears  from  the  affi- 
davits that  the  appellant  had  to  attend  at  public  offices  to  perform  the 
act  of  entering  into  the  recognisance.  The  statute  gave  him  only  two 
days  in  which  to  do  this,  and  it  is  but  reasonable  to  suppose  that  two 
days  must  be  meant  on  either  of  which  it  would  be  in  his  power  to  do 
it.  In  Morris  v.  Barrett,  7  C.  B.  N.  S.  139  (E.  C.  L.  B.  vol.  97),  a 
Judge's  order  had  been  made  for  payment  by  a  defendant  of  the  debt 
and  costs  by  instalments,  on  the  25th  of  every  month,  with  liberty  to 
the  plaintiff,  on  default  being  made  in  any  payment,  to  sign  judgment 
and  issue  execution  for  the  amount  remaining  unpaid.    The  day  for 

Eayment  of  the  fourth  instalment  having  fallen  on  a  Sunday,  the  Court 
eld  that  the  defendant  had  the  whole  of  Monday  to  pay  it  in,  aod 
made  absolute  a  rule  to  set  aside  the  judgment  which  the  plaintiff 
signed,  after  refusing  a  tender  of  the  instalment  made  by  the  defend- 
ant on  the  Monday.  [Hill,  J. — Bex  v.  Justices  of  Middlesex,  2 
D.  N.  S.  719,  is  expressly  in  point ;  where  it  was  held,  on  the  con- 
struction of  Stat.  6  O.  4,  c.  95,  s.  87,  which  requires  notice  of  appeal 
to  be  served  within  six  days  after  the  cause  of  complaint  shall  arise, 
*3951  ^^^^  when  the  last  of  the  six  days  was  a  ^Sunday,  notice  on 
^  the  Monday  following  was  too  late.]  That  oase  is  distingaish- 
able  from  the  present,  for  there  the  act  to  be  done  was  completely  in 
^  the  power  of  the  party  who  was  to  do  it ;  here,  it  was  not  in  the  a}^- 
lant's  power  to  open  the  offices  at  which  he  was  to  enter  into  the 
recognisanca  [Blackburn,  J. — Morris  v.  Barrett  tamed  upon  the 
meaning  of  the  Judge^s  order ;  the  ratio  decidendi  was  not  that  the 
act  to  be  done  could  not  have  been  done  upon  the  Sunday.]  It  is  not 
reasonable  that  Sunday  should  count  against  a  person  who  eannoi 
possibly  do  the  required  act  on  that  day.  Peacock  v.  Begina^  4  C.  B. 
N.  S.  264  (E.  C.  L.  B.  vol.  93),  and  Bowberry  v.  Morgan,  9  £xob.  7S0^t 
jire  distinguishable  on  the  same  ground.  The  appellant  tried  everf 
jneaiis  in  his  power  to  enter  into  the  reoogniaauoe  on  tbe  Ssutardaji 
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and  ought  not  to  be  made  to  suffer  for  the  absence  of  a  jnstice  from 
tbe  public  offices  on  that  day,  for  which  he  was  not  to  blame. 

(GoGKBURN,  0.  J,,  was  absent.) 

Croupton,  J. — I  am  of  opinion  that  there  should  be  no  rule.  The 
general  construction  to  be  put  upon  enactments  of  this  description  is 
to  be  collected  from  Peacock  v.  Begina,  namely,  that  where  the  statute 
fixes  a  given  number  of  days  within  which  an  act  is  to  be  done,  and 
says  nothing  about  excluding  Sunday,  Sunday  is  to  be  included, 
although  it  may  be  the  last  day.  It  has  been  urged  that  there  will 
be  hardship  upon  the  appellant  if  we  adopt  this  construction.  Had 
he  been  without  any  option  of  appealing  earlier  than  he  did,  there 
might  have  *been  some  show  of  reason  in  that  argument.  But  r^togg 
he  might  have  appealed  at  once,  as  soon  as  the  order  was  made :  '- 
the  right  of  appeal  accruing  upon  the  making,  not  upon  the  service 
of  tbe  order.  There  is  no  necessity  to  wait  for  the  service  before 
appealing,  for  the  person  against  whom  the  order  is  made  knows  what 
it  is,  quite  well  enough  to  enable  him  to  give  notice  of  appeal  before 
tbe  order  is  formally  drawn  up.  The  appellant  had  fourteen  days 
from  the  making  of  the  order  in  which  to  give  notice  of  appeal,  and 
the  statute  required  him  to  enter  into  the  necessary  recognisance 
within  two  days  of  giving  the  notice.  It  was  from  the  doing  of  his 
own  act  that  the  two  days  were  to  run.  There  is  nothing  to  distin- 
gaish  tbe  present  case  from  Peacock  v,  Begina.  The  appellant,  after 
having,  by  his  own  act,  made  Sunday  the  last  of  the  two  days  for 
entering  into  the  recognisance,  cannot  be  heard  to  say  that  it  was  a 
hardship  upon  him  that  that  was  a  day  upon  which  no  recognizance 
could  be  entered  into. 

Hill,  J. — I  am  of  the  same  opinion,  upon  the  same  grounds; 
namely,  that  where  an  Act  of  Parliament  gives  a  specified  number  of 
days  for  doing  a  particular  act,  and  says  nothing  about  Sunday,  the 
days  are  consecutive  days,  including  Sunday.  This  was  the  principle 
acted  upon  in  Peacock  v.  Begina  and  Bowberry  v,  Morgan,  and  I  see 
no  reason  for  differing  from  it.  In  the  enactment  before  us,  two 
periods  are  fixed,  one  of  fourteen,  the  other  of  two  days.  Nothing; 
is  said  about  Sunday ;  therefore  Sunday  is  to  be  reckoned  in  botE 
periods. 

•Blackburn',  J. — I  am  of  the  same  opinion.  I  see  no  poAir 
reason  to  differ  from  the  principle  laid  down  by  the  Court  of  *• 
Exchequer  in  Bowberry  v.  Morgan,  that  we  must  adhere  to  the  plain 
nieanin?  of  the  Act  in  every  case,  and  hold  that  Sunday  is  to  be 
included  in  tbe  computation  of  the  number  of  days,  if  nothing  is  said 
about  its  exclusion.  Bule  refused. 


MEMOBANDUM. 

la  Michaelmas  Term,  Peter  Burke,  Esq.,  of  the  Inner  Temple,  was 
raised  to  the  decree  of  tbe  coif,  and  gave  rings  with  4he  motto 
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TWENTY-THIRD  YEAR  OF  THE  REIGN  OF  VICTORIA.     1869 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

GEORGE  ALDHAM  and  HENRY  BARDSLEY  v.  JOHK  BROWN. 

Nov.  26. 

Declaration  on  a  eoTenaat  by  defendant*  as  a  subforiber  to  a  projeeted  railway  ComptB;, 
with  plaintiffa,  the  tnisteea  named  in  the  deed,  to  pay  them  the  amount  of  defendant's  snb- 
gcription,  in  such  sams  as  shoald  be  required  by  Uie  prorisional  directors.  The  declaration 
set  out  certain  clauses  in  the  deed,  which  was  the  ordinary  snbscription  contract  required  by 
the  standing  orders  of  Parliament*  the  Company  having  applied  to  Parliament  for  an  Aet 
One  of  these  clauses  gare  a  discretion  to  the  provisional  directors  to  abandon  the  applteatioa 
to  Parliament  Averment,  that  the  provisional  directors  had  required  from  defendant  payment 
of  part  of  bis  snbscription.    Breach,  non-payment  thereof. 

Plea  2,  on  equitable  grounds :  that  the  sum  sued  for  was  in  respect  of  a  deposit  to  be  paid 
on  shares  in  the  intended  Company,  and  that,  before  any  claim  upon  defendant  for  payment, 
and  before  suit,  the  scheme  was  wholly  abandoned  by  the  provisional  directors.  Plea  4 :  that 
the  Company  was  not  provisionally  or  completely  registered  at  the  time  of  snit,  and  that 
plaiatiiTs  brought  the  action  as  trustees  for  the  Company,  to  enforce  payment  by  defendant  of 
a  deposit  on  shares  in  the  capital  of  the  Company.  Plea  5 :  that  the  Company  was  never 
eompletely  registered,  and  that  plaintiffs  bronght  the  action  as  trustees  for  tiie  Company,  to 
enforce  payment  by  defendant  of  a  call,  in  respect  of  the  sum  subscribed  by  him,  upon  shares 
in  the  capital  of  the  Company. 

Demurrers,  and  joinders  in  demurrer. 

On  appeal  to  the  Exchequer  Chamber  from  the  Judgment  of  the  Court  of  Queen's  BeB':li, 
holding  all  the  pleas  to  be  bad  :  held,  by  the  minority  of  the  Cnnrt  (Pollock,  C.  B.,  Willes,  J^ 
Martin,  Watson,  and  Channell,  Bs.),  affirming  that  Judgment*  that  all  the  pleas  were  bad. 
The  2d  plea,  because  it  did  not  allege  that  the  sum  sued  for  was  sought  to  be  recovered  for  any 
other  purpose  than  to  pay  preliminary  expenses  incurred  before  the  abandonment  of  the 
scheme ;  whereas  it  was  the  object  of  Uie  Parliamentary  subscription  contract  to  provide  for 
the  payment  of  suoh  expenses,  and  that  object  was  not  rendered  illegal  by  etai.  7  A  8  Viot. 
«.  110.    The  4th  plea,  beoanse  the  sum  sued  for  was  not  «  deposit  the  recovery  of  which  waa 
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pioUbitod  hj  lUt  7  it  B  VIot  o.  110,  ••  23;  and  beoMM  it  wm  oonaiBtont  with  the  plea  thai 
thf  Company  was  proviiionally  registered  when  the  defendant  was  called  upon  to  pay,  and  it 
vu  immaterial,  if  so,  whether  or  not  the  proTisional  registration  had  snbseqnently  expired. 
Th«  5th  plea,  heeanse  it  did  not  show  that  the  sam  sned  for  was  a  eall  of  the  oliaraoter  forhid- 
dta  hj  Stat  7^8  Viet  e.  110,  s.  23,  or  was  other  than  an  instalment  dne  from  defendaal 
towards  the  preliminaij  expenses,  under  the  snbsoription  oontraet 

Htld,  by  Coekbnm,  C.  J.>(a)  and  Crowder,  J.,  while  agreeing  with  the  majority  of  the  Court 
ts  to  the  2d  and  4th  pleas,  that  the  5th  plea  was  good,  and  that  the  Judgment  of  the  Court  of 
QoMo's  Beneh  ought  to  be  reversed  as  to  that  plea ;  the  plea  alleging,  and  the  demurrer 
adaittiag,  that  the  sum  sued  for  was  a  eall,  and  ealls  being  prohibited  generally  by  stat  7  A  8 
Viet.  e.  110,  s.  23. 

This  was  an  appeal  against  the  decision  of  the  Court  of  Queen's 
Bench(6)  giving  judgment  for  the  *plaintiffs  upon  demurrers  r#qQA 
to  the  defendant's  2d,  4th,  and  5th  pleas.  •■    ^ 

The  pleadings  will  be  found  more  fully  set  out  in  the  report  of  the 
case  in  the  Court  below.  The  following  abstract  of  them  is  taken 
from  the  judgment  of  the  majority  of  the  Judges  in  this  Court,  deliv- 
ered by  Martin,  B. 

The  declaration  stated  that  by  an  indenture  between  the  defendant 
and  the  several  other  persons  who  executed  the  deed,  of  the  first  part, 
and  the  plaintiff,  being  trustees  for  the  purpose  of  enforcing  the 
covenants  therein,  of  the  second  part,  the  defendant  and  the  other 
parties  thereto  of  the  first  part  did  separately  covenant,  for  himself, 
&c.,  that  each  of  them  had  subscribed  and  did  thereby  subscribe  the 
sam  set  opposite  to  his  name  in  the  schedule,  for  the  purpose  of 
establishing  a  Company  to  be  called  The  Swansea  Docks  and  Mineral 
Valleys  Railway  Company,  for  enabling  the  Company  to  make  the 
said  railway,  and  other  proper  and  suitable  works  connected  there- 
with ;  and  the  parties  thereto  of  the  first  part  did  thereby  authorize 
and  empower  the  provisional  directors  or  committee  of  manage'ment 
for  the  time  being  to  abandon  or  defer,  if  they  thought  fit,  the  appli- 
cation to  ♦Parliament  in  respect  of  all  or  any  part  of  the  said  ^^^aq 
proposed  undertaking,  and  to  make  and  enter  into  such  con-  '- 
tracts  with  land  proprietors,  &c.,  for  any  purposes  connected  with  or 
aftecting  the  said  undertaking,  and  generally  to  do  and  perform  all 
^uob  acts,  &c.,  as  they  might  deem  necessary  for  the  attainment  of  the 
mi  objects,  or  any  of  them.  And  the  defendant  did  thereby  cove- 
nant with  the  plaintiffs  that  he  would  pay  the  full  amount  subscribed 
hy  him,  or  such  part  thereof  as  should  not  have  been  paid  at  the  time 
of  the  execution  of  the  indenture,  in  such  sums,  &c.,  as  should  from 
time  to  time  be  required  by  the  provisional  directors  or  committee  of 
management,  until  the  passing  of  the  Act  to  be  obtained  as  aforesaid, 
and  ai'ter  the  passing  thereof  as  should  be  required  or  directed  by  the 
said  Act;  it  being  the  express  meaning  and  intention  of  each  of  the 
:^id  parties  of  the  first  part  that  the  amount  subscribed  by  him 
should  be  recoverable  from  him  by  the  parties  thereto  of  the  second 
part  by  action  at  law,  ia  ease  default  should  be  made  in  payment 
thereof.  Averments:  That  the  sum  set  opposite  the  defendant's 
name  in  the  schedule,  and  subscribed  by  him,  was  4007. ;  that  after 
the  making  the  indenture,  and  before  the  passing  of  the  Act,  the  pro- 
visional directors  required  the  defendant  to  pay  507.,  parcel  of  the 

(a)  8««  note  (a)  at  p.  410. 

(6)  Aldbam  «.  Brown,  7  B.  Jk  B.  104  (B.  C.  L.  B.  ToL  00). 
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4007.,  on  a  day  which  had  elapsed  before  the  commencemeDt  of  the 
8uit.    Breach ;  that  the  defendant  had  not  paid  the  said  sum  of  501. 

The  defendant  pleaded,  secondly,  for  defence  on  equitable  grounds: 
That  the  Company  was  one  provisionally  registered,  under  stat.  7  &  8 
Vict.  c.  110,  and  the  indenture  was  the  subscribers'  contract,  made  in 
pursuance  of  the  standing  orders  of  the  Houses  of  Parliament,  for 
the  purpose  of  obtaining  an  Act  to  carry  out  the  purposes  and 
♦4.011  *<>^j^^  ^^  ^^®  declaration  mentioned,  and  which  could  not  be 
-'  carried  out  without  the  authority  of  Parliament ;  that  the  bOL 
sought  to  be  recovered  was  claimed  to  be  due  in  respect  of  a  deposit 
to  be  paid  on  shares  in  the  said  projected  undertaking;  that  before 
the  payment  of  the  said  deposit  was  claimed,  the  said  undertaking 
and  every  part  thereof,  and  the  intention  to  apply  for  the  said  Act  of 
Parliament,  was  wholly  abandoned  as  abortive  by  the  provisional 
directors  and  promoters  of  the  said  undertaking ;  and  that  the  action 
was  brought  by  the  plaintiffs  as  trustees  of  and  for  the  sole  benefit  of 
the  said  Company  and  of  the  provisional  directors. 

The  defenaant  pleaded,  fourthly :  That  the  Company  was  one  within 
ilie  meaning  of  the  said  Act,  and  the  purposes  thereof  could  not  be 
carried  into  execution  without  the  authority  of  Parliament :  that  at 
the  time  of  the  commencement  of  the  suit,  the  Company  was  not  pre- 
visionally  or  completely  registered ;  that  the  action  was  brought  by 
the  plaintiffs  as  trustees  of  and  for  the  sole  benefit  of  the  Company 
and  the  directors,  and  in  order  to  enforce  payment  of  a  deposit  on 
shares  in  the  capital  of  the  said  Company  subscribed  for  by  the  de- 
fendant, contrary  to  the  statute. 

The  defendant  pleaded,  fifthly :  That  the  Company  was  one  within 
the  meaning  of  the  said  statute,  as  alleged  in  the  previous  plea,  and 
had  never  obtained  a  certificate  of  completo  .re^straiion ;  that  the 
indenture  was  the  subscription  contract,  enterea  into  in  pursuance 
of  the  standing  orders  of  Parliament,  as  aforesaid ;  that  the  action 
was  brought  by  the  plaintiff's  as  trustees  of  and  for  the  sole  benefit 
of  the  Company  and  the  provisional  directors,  and  for  the  purposes 
of  enforcing  the  payment  of  a  call  in  respect  of  the  sum  subscribed 
*4021  ^^  defendant,  namely  *a  call  of  2t  lO*.  per  share  on  each 
-*  share  of  20L  in  the  capital  of  the  Company,  contrary  to  the 
statute. 

To  these  pleas  the  plaintiff  demurred. 

The  Court  of  Queen's  Bench  gave  judgment  for  the  plaintiffs  (7  E. 
&  B.  164  (E.  C.  L.  R.  vol.  90)),  and  the  defendant  appealed  to  this  Court 
against  their  decision. 

The  case  was  argued,  in  Hilary  Vacation,  1858,  by 

Htigh  ffn,  for  the  defendant,  in  support  of  the  appeal  .(a)— It  is 
not  now  intended,  on  behalf  of  the  defendant,  to  rely  upon  the  2d 
and  4th  pleas.  The  fifth  plea,  however,  is  good.  Stat.  7  &  8  Vict  c 
110,  s.  28,  prohibits  a  Company,  while  only  provisionally  registered, 
from  making  calls,  and  from  demanding  from  the  subscriblers  any  sum 
beyond  a  deposit  of  10s.  per  100^.,  and,  in  the  case  of  Companies  which 
cannot  be  carried  into  execution  without  the  authority  of  Parliament) 

(a)  Tuesday,  Febnurj  3d.  Before  Cookbani,  C.  J.,  PoUoek,  C.  B.,  Crowder  mod  WIQm,  Ji^ 
Hartin,  WaUon,  and  ChuntU,  Bf.  Co«kb«m,  C.  J.,  wa«  then  Chief  Juitioe  of  the  Qmii  •< 
CemmoB  Pleat. 
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goch  farther  sam  per  lOOZ.  on  the  amonnt  of  erery  share  as  may  be 
required  by  the  standing  orders  of  Parliament  to  be  deposited  before 
the  Company  can  obtain  its  Act.     And  sect.  26  mentions  the  receipt 
of  calls,  that  is,  of  instalments  from  subscribers  in  respect  of  the  amount 
of  any  shares  not  paid  up,  as  amongst  the  things  wnich  may  be  done 
by  a  Company  after  complete  registration.    The  two  sections,  taken 
together,  clearly  show  that  calls  cannot  be  made  or  enforced  before 
the  complete   registration  of  the  Company.      Bailway  Companies 
which,  like  the  present,  require  an  Act  of  parliament,  must  be  pro- 
vigionally  registered  under  the  statute:  Abbott  v.  *Roger8,   r^An^ 
16  C.  B.  277  (E.  C.  L.  R.  vol.  81);   and,  when  so  registered,   L  *"^ 
they  are  in  all  respects  under  the  same  disqualifications  as  any  other 
provisionally  registered  Companies.     Moreover,  by  the  express  words 
of  sect,  25,  a  railway  Company  "which  cannot  l>e  carried  into  exe* 
cation  without  obtaining  the  authority  of  Parliament"  cannot,  even 
on  complete  registration,  before  obtaining  its  Act,  **  exercise  the  power 
to  receive  instalments  from  shareholders  beyond  the  sum  or  percent- 
age necessary  to  be  deposited  in  compliance  with  the  standing  orders 
of  either  House  of  Parliament,  or  such  other  sum  as  may  be  requisite 
for  obtaining  the  Act  of  incorporation  or  other  Act  for  granting  the 
authority  of  Parliament  to  execute"  the  railway.    Still  less,  therefore, 
can  such  a  Company,  while  merely  provisionally  registered,  exercise 
8Qch  a  power.    The  Court  below  were  wrong  in  holding  that  sect.  25 
does  not  apply  to  Companies  which  have  a  subscription  contract,  and 
the  complete  registration  of  which  is  provided  for  by  sect.  9 ;  there 
in  nothing  in  the  language  of  sect.  25  to  give  it  that  restricted  opera- 
tion, and  the  onl  v  effect  of  sect.  9  is  that  it  enables  certain  Companies 
to  entitle  themselves  to  complete  registration,  without  entering,  into 
the  deed  of  settlement  required  by  sect.  7.    The  Court  were  equally 
wrong  in  assuming  that  the  prohibition  against  making  calls,  in  sect 
23,  was  intended  to  protect  allottees  against  calls,  and  not  to  discharge 
those  who  have  executed  a  subscription  contract,  binding  them  to 
pay  preliminary  expenses.    No  mention  of  allottees  is  made  in  that 
section,  nor  are  they  in  any  way  distinct  from  subscribers.    Nor, 
indeed,  was  the  remark  of  Crompton,  J.,  in  the  Court  below,  in  the 
course  *of  the  argument  for  the  plaintiffs,  that  "the  very   f^aqa 
object  of  requiring  a  subscription  contract  is  to  have  security    *• 
for  the  payment  of  preliminary  expenses,"  (7  E.  &  B.  169  (E.  C.  L.B. 
vol.  90),)  warranted  by  the  language  of  the  contract  declared  upon, 
which  contains  no  reference,  direct  or  indirect,  to  preliminary  ex- 
penses, as  such,  but  binds  the  subscribers  to  defray  the  expenses  of  the 
whole  undertaking;  not  merely  those  incurred  in  establishing  the 
Company,  but  also  those  involved  in  making  the  railway.     The  alle- 
gation in  the  fiflh  plea,  that  the  action  is  brought  on  behalf  of  the 
Company,  to  enforce  a  call  made  upon  the  defendant  in  respect  of 
shares,  must,  on  this  record,  be  taken  to  be  true.    By  reason  of  the 
prohibition  in  the  statute,  up6n  the  Company,  against  making  sack 
calls,  no  such  action  can  be  maintained. 

Lush^  contrjL — The  fifth  plea  is  bad.  It  is  consistent  with  the  plea 
that  the  plaintiff  require  the  money  claimed  of  the  defendant  for  the 
lawful  purpose  of  defraying  the  preliminary  expenses.  By  signing 
the  8ubsorii>tion  contracty  the  defendant  bound  himself  to  oontributt 
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his  quota  towards  those  expenses.  The  subscription  contract  is  re- 
quired bj  the  standing  orders  of  Parliament,  as  a  guarantee  that 
those  expenses  shall  be  paid,  and  those  who  sign  it  do  not  thereby 
become  shareholders  or  allottees  of  shares.  It  is  true  that  stat.  7  &  8 
Yict.  c.  110,  prohibits  the  making  of  calls  upon  shares,  bj  a  Company, 
until  the  Company  is  completely  registered.  This  action,  however, 
is  not  brought  ^o  enforce  such  a  call.  The  fifth  plea  does  not  allege 
that  the  call  is  a  call  irrespective  of  the  subscription  contract.  Oq 
*4051  ^^^  contrary,  it  ^alleges  the  call  to  be  one  "  in  respect  of  the 
^  sum  subscribed  by  the  defendant."  In  other  words,  what  is 
claimed  from  the  defendant  is  the  subscription  which  he  has  cove- 
nanted to  pay  to  the  plaintiff  as  trustees  for  the  Company.  There  is 
nothing  illegal  in  such  a  covenant,  and  it  is  but  reasonable  that  the 
expenses  attending  the  attempt  to  form  the  Company  should  fall  upon 
those  who  have  agreed  to  bear  them.  The  form  of  a  declaration  in 
an  action  for  calls  under  stat.  7  &  8  Vict.  c.  110,  is  given  in  sect  65: 
and  shows  that  such  an  action  is  totally  distinct  froip  the  present  It 
is  clear,  upon  the  pleadings,  that  the  claim  sought  to  be  enforced  in 
the  present  action  is  not  a  call  within  the  meaning  of  the  prohibitory 
sections  in  the  statute. 

At  the  conclusion  of  LuaKs  argument,  the  further  hearing  of  the 
case  was  adjourned. 

In  Michaelmas  Vacation,  1858,(a)  Qxiain  was  heard  in  reply.  His 
argument  was,  in  substance,  the  same  as  that  of  Hugh  ffilL{b) 

Our.  adv.  vuU, 

The  Judges  not  being  unanimous,  the  following  judgments  were 
now  delivered. 

Mabtin,  B.,  read  the  judgment  of  Pollock,  C.  B.,  Willbs,  J.,  Mab- 
TIN,  Watson,  and  Channell,  Bs.  The  judgment  commenced  with  the 
statement  of  the  pleadings  above  set  out,  and  then  proceeded. 

The  case  has  been  argued  before  us,  and  we  are  of  opinion  that  the 
*40G1  J^^S™^^^  ought  to  be  affirmed.  The  '^action  is  brought  to 
^  recover  a  sum  of  money  which  the  defendant  has  covenanted 
to  pay.  The  legal  defence  is,  that,  by  virtue  of  the  23d  section  of 
stat  7  &  8  Vict.  c.  110,  it  is  unlawful  to  demand  or  sue  for  it  It 
will  be  convenient,  in  the  first  instance,  to  deal  with  the  fourth  and 
fifth  pleas,  which  set  up  the  legal  defence.  The  fourth  plea  is  clearly 
bad ;  it,  in  substance,  alleges  that  the  sum  claimed  is  a  aeposit  within 
the  meaning  of  the  2Sd  section :  it  certainly  is  not  anything  of  the 
kind.  The  deposit  forbidden  by  the  section,  beyond  the  specified 
amount,  is  a  deposit  by  way  of  earnest  in  present  payment ;  a  cove- 
nant to  pay  a  sum  of  money  in  futuro  is  a  matter  quite  different  We 
think,  also,  that  the  plea  is  bad,  for  the  reason  stated  by  Wightman, 
J.,  during  the  argument  of  Mr.  Qiuiin  in  the  Court  below.  The  fifth 
plea  is  also  bad*  It  alleges  that  the  indenture  declared  on  was  the 
subscription  contract  entered  into  in  pursuance  of  the  standing  orders 
of  Parliament  We  think  the  call  forbidden  to  be  made  by  the  23d 
section  is  a  call  made  by  promoters  or  directors  of  Companies  other 
than  provided  for  by  the  9th  section,  and  that  the  plea  is  bad  for  not 

(a)  SatnrdajT,  November  27th. 

(6)  Hagh  Hill  had  beem  appointed  one  of  the  Jndgee  of  the  Cevrt  of  Qaeea's  Baoh,  ia 
TnnUj  Term,  1858. 
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allowing  that  the  call  was  one  of  the  forbidden  character.  We  also 
ooncar  with  the  observation  of  Crompton,  J.,  in  the  Court  below  that 
the  yery  object  of  a  subscription  contract  is  to  be  security  for  the  pay- 
ment of  the  preliminary  expenses.  As  to  the  second  plea,  the  equi* 
table  one,  it,  we  presume,  is  founded  upon  the  supposition  that  the 
claim  is  a  legal  one,  and  that  there  is  no  defence  at  law ;  but  it  is  not 
alleged  that  the  sum  sought  to  be  recovered  is  for  any  other  purpose 
tban  to  defray  the  preliminary  expenses :  and  in  our  opinion,  so  far 
from  a  contribution  by  the  shareholders  for  such  a  purpose  being 
inequitable,  it  is  highly  just  and  reasonable  *that  parties  who  t^aqh 
subscribe  to  railway  Companies  (no  doubt  in  the  expectation  ^ 
of  their  turning  out  profitable)  should  contribute  to  the  preliminary 
expenses  in  the  event  of  their  failure. 

Cbowdsb,  J. — ^I  agree  with  the  rest  of  the  Court  in  their  judgment 
on  the  2d  and  4th  pleas.    But  the  main  argument  in  this  case  turned 
upon  the  demurrer  to  the  6th  plea.    And  the  question  to  be  decided 
is,  whether  that  plea  is  an  answer  to  the  action.    It  appears  from  the 
declaration  and  the  5th  plea,  taken  together,  that  the  defendant  had 
executed  a  subscription  contract  deed,  under  the  provisions  of  stat. 
7  &  8  Vict.  c.  110,  s.  9,  with  a  view  to  the  establishment  of  a  railway 
Company ;  and  by  that  deed  had  covenanted  with  the  plaintiflfs,  the 
trustees  appointed  to  give  effect  to  the  covenant,  that  he  would  pay 
the  full  amount  subscribed  by  him,  or  such  part  thereof  as  had  not 
been  paid  by  him  at  the  time  of  the  execution  of  the  deed,  ''  in  such 
sums,  and  at  such  place  or  places,  and  at  such  time  or  times  as  should 
from  time  to  time  oe  required  or  appointed  by  the  provisional  direct- 
ors or  the  committee  of  management,  until  the  passing  of  the  Act 
which  was  to  be  obtained,  and  afterwards  as  should  be  required  by  the 
Act,  or  as  the  directors  or  others  authorized  by  the  Act  should  direct 
or  appoint."    That  the  sum  opposite  the  defendant's  name  was  400/.^ 
and  that  the  provisional  directors  required  him  to  pay  602.,  part  thereof; 
that  is,  21.  lOff.  upon  each  of  the  twenty  shares  held  by  the  defendant 
of  202L  each.    That  the  Company  in  which  the  defendant  held  these 
shares  was  provisionally  registered  under  stat  7  &  8  Vict.  c.  110,  but 
had  never  been  completely  registered.    That  the  plaintifb  sued  as 
^trustees,  for  the  sole  benefit  of  the  Company,  bxA  that  the  r^^no 
action  was  brought  by  them  to  enforce  the  payment  of  a  call   ^ 
of  22. 10«.  per  share  in  respect  of  the  defendant's  subscription.    This 
state  of  facts  appearing  upon  the  record,  the  defendant  says  that  the 
plaintiffs  cannot  maintain  their  action  of  covenant  to  enforce  the  pay* 
ment  of  this  call,  because  the  Company  has  not  received  a  certificate 
of  complete  registration.    And  the  section  relied  on  bv  the  defendant 
is  the  23d  of  stat.  7  &  8  Vict.  c.  110.    Now,  although  the  defendant 
expressly  covenants  to  pay  any  part  of  the  amount  subscribed  by  him, 
when  required  b^  the  provisional  directors  or  committee  of  manage- 
ment so  to  do,  It  seems  clear  that  if  the  reauisition  to  pay  is  in 
violation  of  any  statutory  enactment,  the  defenaant's  covenant  cannot 
he  legaUy  enforced.    This  reduces  the  matter  to  the  simple  question 
whether  the  requisition  to  pay  alleged  in  the  declaration,  and  which 
is  Alleged  in  the  plea  to  be  a  call,  was  or  was  not  in  violation  of  the 
law.    The  28d  section  seems  conclusive  of  the  illegality  of  the  oalL 
That  section  is  very  precise  as  to  what  may  be  done  by  a  Company 

B.  A  S.,  VOL.  IL— Id 


40g  ALDHAM  v.  BKOWX.    Ex.  Cfl..    M.  Y.  1859. 

after  provisional  and  before  complete  registration,  and  what  may  not; 
and  it  is  expressly  applicable  to  railway  Companies,  among  others. 
It  enacts  that,  on  provisional  registration,  it  soall  be  lawful  for  the 
promoters  of  such  t)ompany  (and  by  the  2d  section  promoters  are  all 
persons  acting  in  the  formation  and  establishment  of  a  Company  at 
any  period  prior  to  complete  registration)  to  allot  shares  and  receire 
deposits  by  way  of  earnest  thereon,  at  a  rate  not  exceeding  IO5.  for 
every  1001.  on  the  amount  of  every  share  in  the  capital  of  the 
intended  Company ;  and  also,  as  to  railways,  &c.,  in  addition  to  that 
♦4091  *^°^'  ®^^^  further  sum  per  lOOi  on  the  amount  of  *every  such 
^  share,  as  may  be  required  by  the  standing  orders  of  either 
House  of  Parliament  to  be  deposited  before  obtaining  the  Act  And 
after  mentioning  other  things  which  it  shall  be  lawful  for  the  Com- 
pany to  do  before  complete  registration,  the  section  continues.  "  Bat 
not  to  make  calls,  nor  to  purchase  lands,"  &c.  Now,  this  section  seems 
to  me  applicable  to  the  present  case ;  and  the  result  appears  to  be  that 
making  any  calls  before  complete  registration  is  unlawful.  The  25t;h 
section  shows  that,  even  after  complete  registration,  in  the  case  of 
railway  Companies,  the  power  to  make  calls,  or,  in  the  words  of  that 
section,  ''to  receive  instalments  from  shareholders,"  is  especially 
restricted  to  "the  sum  or  per-centage  necessary  to  be  deposited  in 
compliance  with  the  standing  orders  of  either  House  of  Parliament, 
or  such  other  sum  as  may  be  requisite  for  obtaining  the  Act  of  Par- 
liament for  executing  the  work."  But  it  does  not  appear  by  this 
record  that  the  action  of  covenant  is  brought  for  the  payment  of  any 
sum  which  is  to  be  applied  to  preliminary  expenses,  or  to  any  other 
particular  purpose.  And  therefore  I  take  it,  in  the  language  of  the 
plea,  that  the  action  is  brought  to  enforce  the  payment  of  a  call  made 
before  complete  registration ;  which,  by  the  23d  section,  appears  to 
be  illegal.  Although  in  the  argument,  as  well  as  in  the  judgment  of 
the  Court  below,  it  is  said  that  the  action  was  brought  to  enforce  the 
payment  of  preliminary  expenses  only,  I  find  nothing  on  the  record 
to  that  effect,  when  reading  the  declaration  and  the  5th  plea  together. 
Upon  this  demurrer,  the  averments  in  the  plea  must  be  taken  to  be 
true ;  and,  if  so,  I  think  there  is  a  complete  answer  to  this  action,  and 
*4101  ^^^^  therefore  the  judgment  ought  to  be  reversed. 

J  *Cbowder,  J.,  then  read  the  judgment  of  Cockbubn,  C.  J.(a) 
CoCEBURN,  C.  J. — I  concur  with  the  Court  below  in  thinking  that 
on  the  4th  plea  there  should  be  judgment  for  the  plaintiffs.  Provided 
the  Company  was  provisionally  registered  at  the  time  the  defendant 
was  called  upon  to  pay  the  money  now  sought  to  be  recovered,  I  agree 
an  holding  it  to  be  quite  immaterial  that  the  provisional  registra- 
tion may  have  subsequently  expired,  and  the  Company  have  thus 
ceased  to  be  provisionally  registered  at  the  time  the  action  was 
brought  I  concur  also  in  opinion  that  on  the  2d  plea  our  judgment 
fihould  be  for  the  plaintiffs.  This  plea,  which  is  pleaded  on  equitable 
grounds,  amounts,  in  substance,  to  this,  that  the  money  covenanted  to 
oe  paid  by  the  defendant  in  the  subscription  contract  (of  which  the 

(a)  Willes,  J.,  snggeaied  that  this  judgment  eoald  sot  be  read,  as  Cockborn,  C.  J.,  had  nov 
Mased  to  be  a  Jadge  of  the  Court  of  Common  Pl«as,  and  had  become  Chief  Jastiee  of  Am 
'Court  of  Queen's  Beneb,  and  the  appeal  was  from  the  doeiiion  of  that  Court.  Ctowdnr*  J.t 
Mi44liat»  if  Uio  ol^eetion  was  TaUd»  ihe  jadgaaent  vag^i  be  taken  as  part  of  bis  owa. 
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money  now  claimed  forms  a  part)  was  subscribed  in  order  to  obtain 
an  Act  of  Parliament  for  the  purpose  of  establishing  a  Company  to 
be  called  "  The  Swansea  Docks  and  Mineral  Valleys  Railway  Com- 
pany," and  for  enabling  such  Cotnpany  to  make  the  railway  and  works 
contemplated  by  the  undertaking;  that,  before  the  present  demand 
was  made  on  the  defendant,  the  projected  undertaking  and  the  inten- 
tion to  apply  for  an  Act  of  Parliament  were  wholly  abandoned,  and 
that,  consecjuently.  the  defendant  ought,  in  equity,  to  be  relieved  from 
the  obligation  of  his  covenant.    I  concur  in  holding  that  this  plea  is 
no  *answer  in  equity,  any  more  than  it  would  be  in  law,  to  the   r^An 
action.    The  subscription  contract  contemplates  three  things :   '■ 
first,  the  establishing  of  the  Company ;  secondly,  the  application  to 
Parliament  for  an  Act ;  thirdly,  the  execution  of  the  works.     The 
money  covenanted  to  be  paia  under  the  subscription  contract  is 
equally  applicable  to  each  of  these  objects;  and  the  express  authority 
given  to  the  directors  to  abandon  the  application  to  Parliament  ki 
respect  of  all  or  any  part  of  the   undertaking,  deprives  the  sub- 
scribers of  any  clrim  to  immunity  or  compensation  in  respect  of  any 
expenditure  bonS  fide  and  legitimately  incurred  in  carrying  out  tbe 
objects  of  the  Company  up  to  the  time  of  abandonment.    Now  the 
plea  does  not  allege  that  preliminary  expenses  had  not  been  legiti- 
mately and  properly  incurred,  prior  to  the  abandonmentof  the  under- 
taking.    Nor,  indeed,  could  it  do  so,  for  it  was  admitted  on  the 
argument  that  the  money  called  for  was  intended  to  be  applied  in 
payment  of  preliminary  expenses,  the  defendant's  contention  being 
that  these  expenses  ought  to  fall,  not  on  the  subscribers,  but  on  the 
promoters  of  the  undertaking.    But  as,  according  to  the  view  I  take 
of  the  subscription  contract,  these  expenses,  being  necessair  to  the 
general  undertaking,  ought  to  be  borne  by  the  general  funds  of  the 
Company ;   so  far  from  the  facts  set  forth  affording  any  equitable 
ground  of  defence,  the  plea  is,  in  my  opinion,  an  inequitable  attempt 
on  the  part  of  the  defendant  to  throw  on  the  promoters  and  directors 
a  burden  to  which  they  ought  not  to  be  subjected. 

This  being  the  opinion  I  entertain  on  the  merits  of  the  case,  I  the 
more  regret  that  I  am  unable  to  concur  in  the  judgment  of  the  Court 
below  on  the  demurrer  to  *the  5th  plea.  On  this,  as  the  record  r#j^i  o 
DOW  stands,  I  cannot  but  think  that  our  judgment  should  be  *• 
for  the  defendant.  The  substance  of  that  plea  is,  that  the  action  is 
brought  by  the  plaintiffs,  as  trustees,  for  the  benefit  of  the  Company 
and  of  the  provisional  directors,  for  the  purpose  of  making  and 
enforcing  from  the  defendant  a  call  of  21.  lO*.  per  share  on  twenty 
shares  of  201.  each  ;  that  the  Company  never  obtained  complete  regis* 
tration,  conformably  to  the  provisions  of  stat.  7  &  8  Vict.  o.  110 ; 
and  that,  consequently,  a  call  could  not  lawfully  be  made.  Now  the 
facts  set  forth  in  this  plea  being  admitted  on  the  record,  a  question 
arises  whether  the  present  action  is  not  barred  by  the  effect  of  the 
23d  section  of  stat.  7  &  8  Vict.  c.  110.  That  section,  which  is 
expressly  made  applicable  to  an  undertaking  for  the  construction  of 
a  railway,  where  the  authority  of  Parliament  is  required,  and  which, 
therefore,  clearly  applies  to  such  a  Company  as  the  present,  fixes  and 
limits  the  powers  of  Companies  when  provisionally  but  not  com- 
pletely registered.    It  authorizes  all  Companies  so  circumstanoed  to 
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raceive  deposits  by  way  of  earnest,  to  the  extent  of  lO*.  in  each 
loot;  and,  in  the  case  of  Companies  for  the  execution  of  "works 
which  cannot  be  executed  without  the  authority  of  Parliament,  it 
enables  them  to  receive  such  further  sum  on  the  lOOt  as  may  be 
required  by  the  standing  orders  of  either  House  of  Parliament  to  be 
deposited;  but  it  expressly  prohibits  them  from  making  calls.  Now, 
fully  conceding  that,  if  the  amount  now  claimed  had  come  to  the 
hands  of  the  plaintifis  in  the  shape  of  a  deposit,  it  might  properly 
have  been  applied  to  the  payment  of  preliminary  expenses,  still,  as  it 
stands  admitted  on  this  record  that  toe  money  is  claimed  by  virtue 
♦4131   ^^  ^  ^^  made  on  behalf  of  the  Company,  I  do  *not  see  how 

^  we  can  refuse  to  give  effect  to  the  plea,  without  setting  at 
nought  the  positive  enactment  of  the  statute.  A  ground  was,  indeed, 
taken  in  the  Court  below,  which,  if  valid,  would  no  doubt  get  rid  of 
the  difficulty.  It  was  said  that,  the  very  object  of  a  subscription 
contract  bein^  to  provide  for  preliminary  expenses,  the  23d  section 
of  the  Act  did  not  apply  to  such  a  contract,  but  was  intended  to  pro- 
tect allottees  against  calls.  The  whole  of  this  reasoning  appears  to 
me  to  be  fallacious.  This  subscription  contract  does  not  contain, 
directly  or  indirectly,  any  reference  to  "preliminary  expenses,"  as 
such,  and  it  is  only  because,  as  I  have  before  pointed  out,  such 
expenses  come  necessarily  within  the  scope  of  the  purposes  for  which 
the  parties  to  such  a  contract  agree  to  contribute,  that  they  are  pay- 
able from  the  common  fund.  Again,  it  is  a  mistake  to  suppose  that 
a  subscription  contract  is  entered  into  with  a  view  to  such  expenses. 
A  subscription  contract  embraces  the  whole  scope  of  the  undertaking, 
and  is  necessary  as  a  preliminary  contract,  not  only  to  give  aathority 
to  the  provisional  directors  or  committee,  but,  more  especially,  to 
satisfy  the  standing  orders  of  Parliament,  which  will  not  suffer  a 
bill,  the  object  of  which  is  to  confer  the  powers  required  by  such  a 
Company,  to  be  entertained,  until  satisfiea  that  the  undertaking  is  a 
substantial  and  genuine  one  by  the  fact  that  a  given  proportion  of 
the  required  capital  has  been  actually  subscribed  for.  It  seems  to  me 
equally  erroneous  to  say,  that  the  23d  section  was  intended  only  to 
protect  allottees  from  calls,  and  not  to  discharge  those  who  have  exe- 
cuted a  contract  binding  themselves  to  pay  preliminary  expenses. 
The  argument  presupposes,  first,  that  allottees  do  not  execute  the 
♦4141  subscription  contract,  *  whereas  they  always  do;  secondly,  that 

^  a  subscription  contract  is  specially  referable  to  preliminary 
expenses ;  but  this,  as  I  have  already  shown,  is  an  untenable  position. 
A  subscription  contract  has  no  more  reference  to  preliminary  expenses 
than  to  any  other  expenses  incidental  to  the  undertaking.  The 
position  that  the  23d  section  applies  as  much  to  calls  made  under  a 
subscription  contract  as  to  calls  made  after  a  final  deed  of  settlement, 
or  after  an  Act  of  Parliament  has  been  obtained,  appears  to  me  to 
receive  the  strongest  confirmation  from  the  25th  section  of  the  Act 
That  section,  which  fixes  and  limits  the  powers  of  Companies  on 
complete  registration,  especially  prohibits,  amongst  others,  a  railway 
Company,  where  works  cannot  be  executed  without  obtaining  the 
authority  of  Parliament,  from  exercising  the  power  to  receive  instal- 
ments from  the  shareholders,  beyond  the  sum  or  per-centage  necessary 
to  be  deposited  in  compliance  with  the  standing  orders,  or  such  other 
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8am  as  may  be  necessary  for  obtaining  the  Act  of  incorporation,  or 
an  Act  for  obtaining  the  authority  of  Parliament  to  execute  the 
work.  Now,  if  the  exercise  of  the  power  of  taking  instalments  is 
prohibited,  except  to  the  extent  limited,  even  after  complete  registra- 
tion, and  that  without  any  distinction  between  a  subscription  contract 
and  any  other ;  still  less,  it  would  seem,  can  it  have  been  the  intention 
of  the  Legislature  to  permit  its  exercise,  where  the  registration  is 
provisionsu  only.  It  was  indeed  strenuously  argued,  that  the  2oth 
section  has  no  application  to  the  case,  inasmuch  as  it  was  contended 
that  that  section  applied  only  to  Companies  which  had  no  subscription 
contracts,  and  not  to  Companies  having  such  contracts . and  coming 
within  sect.  9  of  the  Act.  To  me  this  argument  appears  to  be  wholly 
without  foundation.  The  ^Act,  it  is  true,  makes  a  distinction  rtAi^ 
hetween  the  two  sorts  of  Companies,  as  regards  the  conditions  ^ 
of  complete  registration.  While,  b  v  sect.  7,  in  the  case  of  Companies 
in  general  a  deed  of  settlement  with  certain  specified  requisites  is  a 
condition  precedent  to  complete  registration ;  by  sect.  9,  Companies 
for  carrying  on  works  which  cannot  be  executed  without  the  autnority 
of  Parliament  are  entitled  to  such  registration  after  having  deposited 
such  deeds  of  partnership  or  subscription  contracts  as  are  required 
hj  the  standing  orders  of  Parliament.  But,  as  regards  the  effects 
both  of  provisional  and  complete  registration,  both  sets  of  Companies 
are  legislated  for  in  the  same  sections :  as  regards  the  effects  of  pro- 
visional registration,  in  the  28d,  where,  after  general  provisions 
applicable  to  all,  especial  provisions  of  extension  of  power  on  the  one 
hand,  and  restriction  on  the  other,  are  introduced  in  respect  of  Com- 
panies requiring  the  authority  of  Parliament:  as  regards  complete 
registration,  in  the  25th,  where,  after  general  provisions  applicable  to 
all,  there  follows  the  provision  already  referred  to,  restricting  the 
power  of  the  Company  to  receive  instalments  beyond  the  limits 
before  pointed  out.  Everything  tends  to  show  that  this  provision 
applies  to  the  Companies  referred  to  in  section  9.  The  terms  are 
general ;  the  corresponding  section,  as  to  the  effects  of  provisional 
registration,  applies  to  these  Companies ;  there  is  no  other  section, 
except  the  25th,  which  settles  the  powers  of  these  Companies  on  com- 
plete registration,  and  it  is  impossible  that  the  Legislature  can  have 
intend^  to  omit  them  in  so  important  a  particular ;  they  are  as  much 
within  the  mischief  intended  to  be  prevented  as  any  other  conceivable 
Companies  can  be,  namely,  the  danger  of  the  subscribers'  money 
being  unnecessarily  expended  by  the  *directors  before  the  Act  r^A^a 
of  incorporation  or  the  authority  of  Parliament  for  the  under-  "■ 
taking  has  been  obtained.  Lastly,  and  which  is  perhaps  the  most 
conclusive  argument  of  any,  there  is  no  other  class  of  Companies  to 
which  the  provision  in  question  can  apply ;  for  there  is  no  Company 
for  the  execution  of  an  undertaking  of  this  kind  requiring  the 
authority  of  Parliament,  which  must  not,  in  compliance  witn  the 
standing  orders,  deposit  a  subscription  contract  as  a  condition  prece- 
dent to  the  bill  being  entertainea  by  Parliament.  But  if  the  25th 
section  would  prohibit  the  receipt  of  any  instalment  beyond  the  limit 
it  prescribes  (and  it  makes  no  distinction  between  a  subscription  con- 
tnu^  and  any  other)  even  after  complete  registration,  a  fortiori  (as  I 
have  before  observed)  must  we  in  construing  the  28d  section  apply 
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its  prohibition  to  such  a  payment  upon  provisional  registration  only. 
It  may  be  that  if  this  action  were  brought  to  recover  the  amoant 
merely  of  the  deposit  which  the  statute  has  authorized  to  be  received, 
and  the  plaintiffs'  claim  had  been  specifically  addressed  to  such  de- 
posit, and  limited  to  its  amount  (though  this  is  not  quite  clear,  nor 
dp  I  wish  to  be  understood  as  stating  it  as  my  deliberate  opinion),  it 
would  be  within  the  equity  of  the  statute;  but  there  is  nothing  to 
3how  that  this  claim  is  so  limited.  It  may  be  that  the  preliminary 
expenses  have  exceeded  the  amount  which  might,  conformably  with 
the  statute,  have  been  exacted  as  a  deposit  or  expended  in  going  to 
Parliament.  It  may  be  that  this  call  has  no  reference  to  preliminary 
expenses  at  all.  It  is,  indeed,  said  that  if  the  present  demand  were 
open  to  any  such  exception,  it  should  have  been  so  averred  specifically 
in  the  plea.  But  in  this  I  cannot  agree.  The  statute  has  taken  a 
distinction  between  preliminary  payment  by  way  of  deposit,  and 
♦4171  *^^'^^'  ^^  ^^^  permitted  the  former  and  forbidden  the  latter. 
^  The  plea  alleges  that  this  is  a  call.  If  it  be  so,  it  is  prohibited 
by  the  statute,  and,  therefore,  cannot  be  enforced.  If  it  be  not  so,  it 
is  for  the  plaintiffs  to  meet  the  question  as  one  of  fact  on  the  record. 
If,  for  instance,  this  had  been  undeniably  the  case  of  such  a  call  as 
would  beyond  dispute  have  fallen  within  the  prohibition  of  the 
statute,  how  could  we  have  refused  to  give  effect  to  a  plea  framed  ad 
this  is  ?  Would  it  have  been  incumbent  on  the  defendant,  in  addition 
to  saying  that  this  was  a  call  by  a  Company  not  completely  registered, 
to  have  averred  that  it  was  not  a  call  made  for  the  payment  of  a  de- 
posit, or  of  preliminary  expenses?  The  statute  prohibits  "calls" 
made  by  a  Company  thus  circumstanced,  generally ;  why  is  the  de- 
fendant to  do  more  than  say  that  this  is  a  '^  call"  to  bring  himself 
within  it  ?  If  this  be  not  a  call,  the  fact  should  be  traversed,  or  cir- 
cumstances set  out  in  reply,  from  which  the  Court  may  see  that  this 
is  not  a  "  call"  within  the  meaning  of  the  statute ;  whereas,  at  present^ 
the  fact  stands  admitted. 

I  am  of  opinion,  therefore,  that  as  the  record  now  stands  tlie 
defendant  is  entitled  to  judgment;  but  I  would  give  the  plaintifi 
the  opportunity  of  amending  the  record  if  the  facts  of  the  case  make 
it  desirable  for  them  to  do  so.  Irrespective  of  the  merits  of  the  par- 
ticular case,  I  have  thought  it  necessary  to  go  fully  into  the  legal 
bearings  of  the  question,  because  it  seems  to  me  very  important  to 
determine  whether  subscription  contracts  like  the  present  are  or  are 
not  within  the  23d  and  25th  sections  of  stat.  7  &  8  Vict.  c.  110.  In 
my  opinion  they  are.  Judgment  affirmed. 


*418]    *IN  THE  EXCHEQUER  CHAMBER    Nov.  26. 

(Error  from  the  Queen's  Bench.) 

HALL  V.  WBIGHT. 

[Beported,  E.  B.  k  E.  785  (E.  C.  L.  B.  vol.  96).  ] 
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IN  THE  EXCHEQUER  CHAMBER.    Nov.  26. 

(Error  from  the  Queen's  Bench). 

WARLOW  V.  HARBISON. 

[Reported,  1  E.  &  E.  295  (E.  C.  L.  R.  vol.  102).  ] 


IN  THE  EXCHEQUER  CHAMBER.    Nov.  26. 

(Error  from  the  Queen's  Bench). 

REGINA  V.  FOX. 

[Reported,  1  E.  &  B.  746  (E.  0.  L.  R.  vol.  102).  ] 


*IN  THE  EXCHEQUER  CHAMBER.    Nov.  28.    [*419 
(Error  from  the  Queen's  Bench). 
WARD  V.  LOWNDES. 
[Reported,  1  E.  &  E.  956  (E.  C.  L.  R.  v<d.  102)u  ] 


MEMORANDUM. 

In  this  YacatioQi  Sir  Biobard  Budden  Crowder,  Knight,  one  of  the 
Judges  of  the  Court  of  Common  Plea?,  died.  He  was  succeeded  by 
Sir  Henry  Singer  Keating,  Knight,  Her  Majesty's  Solicitor-General, 
who,  upon  being  called  to  the  degree  of  the  coii,  gaye  rings  with  the 
motto  **  Fortitudine  et  constantift." 

William  Atherton,  Esq.,  one  of  Her  Majesty's  Counsel,  was  ap- 
pointed Her  Majesty's  Solicitor-General,  in  the  room  of  Sir  Henry 
Singer  Keating.  He  shortly  afterwards  receiyed  the  honour  of 
Knighthood. 


Xro  OF  lOCHASLXAfl  YAC^TXO^. 
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CASES 


ARGUED  AND  DETERMINED 


THE  QUEEN'S  BENCH, 


Wiktvi  tfnra, 


or  nn 
TWENTT-THIRD  YEAR  OP  THE  REION  OF  VICTORIA.    1860. 


The  Judges  who  usually  sat  in  banc  in  this  Term  were, — 

COCKBUEN,   C.  J.  CrOMPTON,  J. 

WiQHTHAN,  J.  Hill,  J. 


IN  THE  EXCHEQUER  CHAMBER.    Jan.  12, 1860. 

(Error  from  the  Queen*s  Bench). 

THE  NORTH  STAFFORDSHIRE  RAILWAY  COMPANY  v. 

PEEK. 

[Reported  E.  B.  &  E.  986  (E.  C.  L.  R.  vol.  96).  ] 


The  QUEEN  v.  NEWMAN  and  Others,  Justices  of  GLOUCES- 
TERSHIRE.   Jan.  18. 

At  the  heftringy  hy  JnitioM,  of  aa  information  laid  against  A.  for  non-|»a7m«nt  of  a  Mwwt** 
rate  to  which  he  had  hooa  assoiied  hf  Commivaionore  acting  nndor  a  local  Aety  which  iacor> 
poratcd  The  Puhlic  Health  Act,  1848, 11  4  12  Yiot  c  68,  A.  dispnted  hit  liability  to  the  rale»  ea 
the  groand  that  the  premiaei  in  reipeet  of  which  he  was  rated  were  drained  hj  a  priTate  sewer, 
and  deriTcd  no  benefit  from  the  sewers  under  the  control  of  the  Commissioners.  The  JvstieBa, 
howcTcr,  made  an  order  upon  him  to  pay  the  rate,  and  refhsed  his  application  to  them  to  stall 
s  case,  under  stat  20  4  21  Vict.  c.  48,  for  an  appeal  to  this  Court  from  their  decision.  Held, 
that  the  Justices  were  right  in  their  refhsal ;  for  that  stat  20  4  21  Vict  c  48,  was  inapplicable^ 
since  an  appeal  against  the  order  of  the  Justices  would,  in  effsct,  be  an  appeal  against  the  rats; 
which  appeal,  hj  sect  188  of  The  Public  Health  Ac^  1848,  lay  only  to  the  Quarter  Sessional 
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J,  J.  Powell  had  obtained  a  rule,  calling  npon  H.  W.  Newman, 
E.  I.  B.  Marriott,  W.  Jones,  and  ♦D.  Pyrke,  justices  of  Glou-  r#Joi 
cestershire,  to  show  cause  why  they  should  not  state  a  case  for  '- 
the  opinion  of  this  Court,  pursuant  to  the  provisions  of  stat.  20  k  21 
Vict.  c.  43. 

It  appeared,  firom  the  affidavits  on  which  the  rule  was  obtained, 
that  Simon  Borradell,  of  the  borough  of  Cheltenham,  was  summoned 
before  the  justices  to  answer  an  information  which  charged  that  he, 
being  a  person  duly  assessed  to  a  rate  duly  made  on  7th  May,  1859, 
by  the  Commissioners  acting  under  and  by  virtue  of  The  Cheltenham 
Improvement  Act,  1852,(a)  in  the  sum  of  Is,  lOd.,  had  failed  to  pay 
the  same.  An  attorney  appeared  for  him,  and  claimed  exemption 
from  the  rate  on  the  grounos  that  the  premises  in  question  were  suffi- 
ciently drained  by  a  private  sewer,  over  which  the  Commissioners 
had  no  jurisdiction ;  that  no  improvement  or  benefit  bad  been  derived 
by  the  defendant,  or  by  the  neighbourhood  in  which  he  resided ;  and 
that  no  sewer  or  other  improvements  had  been  made  in  or  near  to  his 
residence. 

The  justices  convicted  the  defendant,  and  ordered  him  to  pay  the 
said  sum  of  Is.  KkL  and  costs.  Notice  was  then  given  that  the 
defendant  was  dissatisfied  with  the  decision,  and  that  he  required  the 
justices  to  state  a  case ;  but  they  refused  to  do  so,  and  granted  a  cer- 
tificate of  such  refusal.  The  defendant  had  paid  a  rent  of  6s.  a  year 
for  the  use  of  a  private  sewer,  which  had  been  made  for  the  purposes 
of  profit,  and  did  not  directly  or  indirectly  communicate  with  any 
sewer  belonging  to  the  said  Commissioners,  and  was  a  sewer  which 
had  never  vestra  in  them. 

*Pfup8(m  now  showed  cause. — The  applicant  has  mistaken  r«  j  nn 
his  remedy.  The  Public  Health  Act,  1848, 11  &  12  Vict.  c.  63,  ■■  *^^ 
is  incorporated  with  the  Cheltenham  Improvement  Act,  1852  ;(a)  and 
by  sect  185  of  the  former  statute,  *'any  person  who  shall  think  him- 
self aggrieved  by  any  rate  made  under  the  provisions  of  this  Act,  or 
by  any  order,  conviction,  judgment,  or  determination  of  or  by  any 
matter  or  thing  done  by  any  justice  or  justices,  in  any  case  in  which 
the  penalty  imposed  or  the  sum  adjudged  shall  exceed  the  sum  of 
20<.,  may  appeal  to  the  Court  of  General  or  Quarter  Sessions  holden 
next  after  the  making  of  the  rate  objected  to,  or  accrual  of  the  cause 
of  complaint."  If  therefore,  the  appellant  thought  himself  aggrieved 
by  the  rate  in  Question,  his  proper  course  was  to  appeal  to  the  Quar- 
ter Sessions  held  next  after  the  making  of  the  rate.  Upon  it  appear- 
ing to  the  justices,  when  he  was  brought  before  them,  that  the  rate 
was  duly  made  and  was  unappealed  against,  they  had  no  jurisdiction 
to  inquire  into  any  objections  to  the  validity  of  the  rate,  but  were 
bound  to  enforce  it:  Churchwardens,  &c.,  oi  Birmingham  v.  Shaw, 
10  Q.  B.  868  (E.  C.  L.  B.  vol.  69) ;  Begina  v.  Justices  of  Kingston- 
npon-Thames,  E.  B.  k  E.  256  (E.  C.  L.  B.  vol.  96).  The  justices  have, 
therefore,  no  power  to  state  a  case  under  stat.  20  k  21  Yict.  c.  48,  the 
provisions  of  which  are  inapplicable :  Walker  v.  Great  Western  Bail* 
way  Company,  ante,  p.  825.    (He  was  then  stopped  by  the  Court.) 

/.  J.  Potoell,  in  support  of  the  rule. — The  case  is  within  the  scope 
of  stat.  20  k  21  Yict.  c.  43.    By  sect  108  of  The  Public  Health  Act, 

(a)  Stat  li  4  10  Vl«i  e.  1,  local  and  ptnoua,  pabUo. 
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resulted  to  defendant  therefrom,  he,  defendant,  had  heen  and  vu 
wholly  discharged  from  all  liability  to  pay  the  amount  of  the  said 
note,  or  any  part  thereof.    Issue  thereon. 

At  the  trial,  before  Willes,  J.,  at  the  last  Spring  Assizes  for  tbe 
Southern  Division  of  Lancashire,  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  upon  the  following  case. 

Titterington,  the  person  mentioned  in  the  pleas,  requiring  a  loan 
of  1502.,  applied  to  the  defendant  upon  the  subject,  and  the  defendant 
wrote  the  plaintiff  a  letter  requesting  him  to  call  on  Titterington, 
which  the  plaintiff  did.  Titterington  then  asked  the  plaintiff  to  lend 
the  1502.  to  him.  The  plaintiff  drew  a  check  for  the  money,  less  three 
*4271  ™^^^^^'  interest  at  the  rate  of  20  per  *cent,  and  gave  it  to  Tit- 
^  terington,  and  it  was  duly  paid.  He  also  drew  out  a  joint  and 
several  promissory  note,  being  the  note  on  which  the  action  was  brought^ 
and  gave  it  to  Titterington,  telling  him  to  sign  it  himself,  which  he  did, 
and  to  obtain  the  defendant's  signature  to  it  as  his  surety,  and  then  to 
return  it  so  signed  to  him,  the  plaintiff.  This  Titterington  did,  and  the 
plaintiff  received  the  said  note  accordingly,  signed  by  the  defendant  as 
maker.  When  the  note  became  due,  Titterington  paid  to  the  plaintiff 
another  three  months'  interest  at  the  rate  of  201.  per  cent.,  and  in  ad- 
vance, and  received  from  the  plaintiff  the  following  receipt 

"£7  10«.  '*  June  26,  1858. 

^'Beceived  from  Mr.  Titterington  72. 10s.  for  interest  due  26th 
September  next,  on  his  joint  note. 

*' Jos.  Greexouoh." 

At  the  expiration  of  these  three  months  Titterington  paid  to  the 

plaintiff  another  three  months'  interest  at  the  rate  of  20^  per  cent, 

and  in  advance,  and  received  from  the  plaintiff  the  following  receipt 

'*  £7  108.  '•  September  28th,  1858. 

''Beceived  from  Mr.  Titterington  71  lOs.  for  renewal  of  hia 

joint  note  to  26th  December  next. 

"  Jos.  Greenough." 

These  payments  were  made  without  any  consent  or  knowledge  of 
the  defendant,  who  was  not  informed,  nor  did  he  know  of  them  until 
the  latter  end  of  October,  when  Titterington  became  insolvent. 

The  jury  found  that  defendant  was  surety  as  between  himself  and 

Titterington,  and  that  plaintiff  knew  that  fact,  but  that  he  did  not 

agree,  nor  did  the  defendant  stipulate,  that  he  should  be  considered 

*4281   ^^  *treated  by  the  plaintiff  as  surety,  or  otherwise  than  as  a 

^  maker  of  the  note. 

The  question  for  the  Court  was.  Whether  these  facts  proved  the 
first  and  second  pleas,  or  either  of  them. 

If  the  Court  should  be  of  opinion  that  they  did  not,  the  verdict 
was  to  stand ;  but  should  the  Court  be  of  opinion  that  both  or  either 
of  the  pleas  were  or  was  proved,  the  verdict  was  to  be  set  aside,  and 
a  nonsuit  or  verdict  for  the  defendant  entered. 

Sir  William  Atherton,  Solicitor-Qeneral,  for  the  plaintiff — ^The  &cts 
failed  to  prove  either  of  the  pleas.  The  finding  of  the  jurv  negatives 
the  allegation  in  the  pleas,  that  the  note  was  delivered  to  the  plaintiff 
upon  the  terms  that  tne  defendant  should  be  liable  on  it  only  as  surety 
for  Titterington.  This  allegation  is  clearly  material ;  for  mere  know* 
ledge  by  the  payee  of  a  note,  upon  the  £Etce  of  which  the  signatuies 
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of  two  peraoDs  appear  as  makers,  that  as  between  those  persons  one 
has  signed  merely  as  surety  for  the  other,  does  not,  of  itself  apart  from 
an  express  agreement  to  the  contrary,  deprive  the  payee  of  his  right 
to  treat  both  persons  alike  as  principals.  [Cbomfton,  J. — Can  you 
distinguish  the  present  case  from  Pooley  v.  Harradine,  7  E.  ft  B.  481 
(E.  C.  L.  R.  vol.  90)?]  In  that  case,  the  averment  in  the  plea,  that 
the  plaintiff  expressly  agreed  with  the  defendant  that  the  latter  shoald 
be  liable  on  the  notes  as  surety  only,  was  admitted  by  the  demurrer. 
It  must,  however,  be  conceded  that  the  Court  did  not  ground  their 
judgment  upon  the  existence  of  that  agreement.  In  the  similar  case 
rf  Strong  V.  Foster,  17  C.  B.  201  (E.  C.  L.  B.  vol.  84),  however,  the 
Court  of  Common  Pleas  seems  to  have  ^thought  such  an  agree-  r*4oo 
fflcnt  an  essential  part  of  the  defence.  [Wighthak,  J. — ^You  ^ 
are  really  asking  us  to  overrule  Pooley  v.  Harradine,  7  E.  ft  B.  481.] 
Per  GuRiAH.(a) — Pooley  v.  Harradine  is  conclusive  in  favour  of 
the  defendant.  Judgment  for  the  defendant. 

(o)  Coekbim,  C.  J.,  Wigbtmaa,  Crompton,  and  Hill,  Ji. 


IN  THE  EXCHEQUER  CHAMBER.    June  15. 

(Error  from  the  Queen's  Bench.) 
GBEENOUGH  v.  McCLELLAND. 

For  head-note,  lee  anti,  p.  424. 

Frok  the  above  decision  the  plaintiff  appealed. 

Sir  WiUiam  Athertan,  Solicitor-General,  for  the  appellant.(a) — ^The 
Conn  below  were  wrong  in  holding  that  Pooley  v.  Harradine,  7  E.  ft 
B.  431  (E.  C.  L.  B.  vol.  90),  was  a  conclusive  authority  against  the 
appellant  Although  the  judgment  in  that  case  was  not  rested  upon 
the  fact  there  admitted  on  demurrer,  that  the  plaintiff  had  expressly 
agreed  with  the  defendant  to  hold  him  liable  as  surety  only,  it  may 
well  be  that  the  judgment  would  have  been  different  had  a  jury  found 
as  a  fact,  as  they  have  done  in  the  present  case,  that  no  such  agree- 
ment was  entered  into.  In  ^disregarding  that  finding,  the  r«4DA 
Court  below  have  decided  that  mere  knowledge  by  a  creditor  '- 
that  one  of  two  persons  who  both  contract  with  him  as  principal 
debtors  is,  as  between  himself  and  his  co-debtor,  a  surety  merely, 
binds  the  creditor,  in  equity,  to  treat  that  person  as  a  surety,  and  not 
tis  a  principal  debtor.  Pooley  v.  Harradine,  7  E.  ft  B.  481  (E.  C.  L. 
fi.  vol.  90\  was  decided  on  the  authority  of  Da  vies  v.  Stainbank, 
<>  De  O.  M.  ft  G.  679,  but  in  that  case  the  Lords  Justics  were  satisfied, 
OD  the  evidence,  that  the  plaintiff  Davies  became  liable  to  Messrs. 
Stainbank,  the  defendants,  merely  by  way  of  suretyship  for  the  prin- 
cipal  debtor.  To  allow  the  present  defendant  to  set  up  that  he  was 
vnly  a  surety  for  Titterington,  is  to  allow  him  to  vary  the  language 
of  the  written  instrument,  the  promissory  note,  which  he,  as  well  aa 
Titterington,  signed  as  a  maker.  [Williams,  J. — Had  the  plaintiff 
nuide  the  agreement,  which  you  contend  was  necessary,  to  treat  the 

(«)  B«fon  WUlUuBU,  WlUt^  and  Bylee,  Ji^  Martiiii  ChanntUt  lad  Wilder  Bi. 
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defendant' as  a  surety,  though  he  appeared  on  the  face  of  the  note  to 
be  a  principal,  evidence  of  that  agreement  would  have  equally  varied 
the  written  inetrument.  The  principle  of  the  decision  in  Fooley  r. 
Harradine  appears  to  be,  that  knowledge  by  a  creditor  of  the  ezisteace 
of  the  relation  of  principal  and  surety,  inter  se,  between  two  per 
sons  who  both  enter  into  a  written  contract  with  him  as  principal 
debtors,  raises  an  equity,  dehors  the  written  instrument,  which  pre- 
cludes the  creditor  from  enforcing  the  contract,  to  its  full  extent, 
against  that  one  of  them  who  is  only  a  surety.}  That  is,  undoubtedly, 
the  doctrine  deduced  by  the  Court,  in  Pooley  v,  Harradine,  from  the. 
language  of  Lord  Chancellor  Cottenham  in  Hollier  v.  Eyre,  9  01. 4 
♦a.«in  ^'  ^>  ^*  -^^^  whatever  may  be  the  rule  in  equity,  *Manley  v. 
^^-I  Boycot,  2  E.  A;  B.  46  (E.  C.  L.  R,  vol.  76),  decides  that,  at  law, 
such  mere  knowledge  on  the  part  of  the  creditor  will  not  bind  him, 
unless  he  expressly  agrees,  at  the  time  of  taking  the  written  instru- 
ment, to  treat  one  of  the  parties  to  it  as  a  mere  surety.  [Williaks, 
J. — That  case  was  decided  before  defendants  were  allowed  to  plead 
equitable  defences.]  The  reasons  given  for  the  judgment  are  cogent 
to  show  that  there  is  no  equity  in  such  a  defence  as  this.  There 
should  be  but  one  rule  both  at  law  and  in  equity ;  and  the  rule  laid 
down  in  Manley  r.  Boycot  is  the  correct  one.  In  Strong  v.  Foster, 
17  Com.  B.  201  (E.  C.  L.  fi.  vol.  84),  the  defence  was  raised  by  an 
equitable  plea,  and  the  Court  appears  to  have  considered,  though  it 
became  unnecessary  to  decide  the  point,  that  an  allegation  in  the  plea 
that  the  plaintiff  accepted  the  defendant  as  surety  only  was  material 
Both  in  that  case  and  in  Bayner  v,  Fussey,  28  L.  J.  N.  S.  Ex.  132, 
where  also  there  was  an  equitable  plea  containing  a  like  allegation, 
the  defence  broke  down  in  proof.  The  weight  of  authority  is  against 
the  decision  in  the  Court  below ;  and  the  finding  of  the  jury  distin- 
guishes the  present  case  from  those  in  which  the  existence  of  an  agree- 
ment by  the  plaintiff  to  look  to  the  defendant  as  a  surety  only,  here 
directly  negatived,  has  been  either  assumed  or  left  in  doubt 
Orompton  Sutton,  control,  was  not  called  upon. 
Williams,  J. — We  are  all  of  opinion  that  the  judgment  of  the 
Court  below  must  be  affirmed.  There  can  be  no  doubt  but  that  we 
are  called  on  to  deal  with  the  case  as  if  we  were  sitting  in  a  Court 
of  equity,  and  according  to  what  we  believe  to  be  the  doctrine  of 
*4321  Court.    And  *we  think  that  it  is  clear,  upon  the  autho- 

^  rities,  that  the  defendant  would  be  held  discharged  in  equity 
from  all  liability  as  a  principal,  on  the  ground  that  the  plaintiff  had 
knowledge,  when  he  took  the  note,  that  the  relation  of  principal  and 
surety  existed  between  Titterington  and  the  defendant.  It  is  found 
as  a  tact,  no  doubt,  that  the  plaintiff  did  not  agree  to  treat  the  defend- 
ant as  a  surety,  or  otherwise  than  as  a  maker  of  the  note.  Therefore, 
had  this  case  occurred  before  the  coming  into  operation  of  The  Com- 
mon Law  Procedure  Act,  1854,  17  &  18  Vict.  o.  125,  that  is,  had  the 
plea  been  pleaded  at  common  law,  it  would,  according  to  Manley  v, 
boycot,  2  E.  &  B.  46  (E.  C.  L.  R.  vol.  75),  have  failed,  by  reason  of 
Ae  finding  of  the  jury.  The  plea  is,  however,  pleaded  upon  equitable 
grounds,  so  that  the  question  is,  what  is  the  view  which  a  Court  of 
equitjr  would  take  of  the  liability  of  the  defendant  Is  it  considered 
essential,  in  equity,  to  Uie  relief  of  a  surety,  that  an  agreemeat  bv 
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the  creditor  to  look  to  him  as  a  surety  only  should  fonii  part  of  the 
contract  between  them  ?  The  contrary  has  been  decided.  A  notion 
was  at  one  time  entertained  in  the  Courts  of  law,  that  the  ground 
upon  which  the  surety  was  relieved  in  equity  was  this  ;  that  whereas 
Ibe  Courts  of  law  adhered  to  the  strict  language  of  the  original  con- 
tract and  felt  bound  by  its  terms,  a  Court  of  equity  would  take  a 
larger  view  and  disregard  the  precise  terms  of  the  contract.  It  does 
not  appear,  however,  that  the  Courts  of  equity  have  ever  acted  on 
any  such  view.  Lord  Chancellor  Cottenham,  in  giving  judgment  in 
the  House  of  Lords  in  HoUier  v.  Eyre,  9  CI.  &  Fin.  1,  45,  clearly 
explains  the  doctrine  on  which  the  Courts  of  equity  proceed.  He 
says:  "The  question  as  to  whether  the  plaintiff  as  between  himself 
*a«d  the  grantees  was  a  principal  in  the  grant  of  the  annuity,  r^^oo 
or  only  a  surety  for  the  pavment  of  it  by  another,  must  be  ^ 
ascertained  by  the  terms  oi  tne  instruments  themselves :  no  extraneous 
evidence  is  admissible  for  that  purpose.'*  He  thus  put«  the  rule 
exactly  as  a  common  law  Judge  would  lay  it  down  in  a  common  law 
Court.  He  then  goes  on  to  say,  ''But  although  all  the  grantors  were 
principals  as  between  them  and  the  grantees,  yet  as  between  them- 
selves some  of  them  might  be  sureties  for  others ;  and  if  it  was  esta- 
blished that  such  was  the  case  as  between  the  plaintiff  and  Lynch, 
and  that  the  grantees  knew  that  such  was  the  case,  they  might  by 
their  dealing  with  Lynch  have  raised  an  equity  in  favour  of  the 
plaintiff,  entitling  him  to  the  protection  of  a  Court  of  equity  against 
the  legal  consequences  of  the  instruments  he  joined  in  executing. 
This  distinction  is  perfectly  well  settled,  and  is  the  ground  of  many 
of  the  decisions."  Thus  he  expressly  puts  the  doctrine  in  equity  upon 
this  ground,  namely,  that,  although  the  Courts  of  common  law  and 
of  equity  agree  on  the  principle  that  the  question  whether  one  party 
to  a  written  contract  has  become  liable  to  another  as  a  principal  or  only 
as  a  surety,  must  be  ascertained  from  the  terms  of  the  contract  itself, 
yet  if  a  person,  with  knowledge  that  one  who  has  contracted  with  him 
as  a  principal  is  really  but  a  surety  for  a  co-contractor,  gives  time  to 
the  real  principal,  an  equity  arises,  in  consequence,  which  in  a  Court 
of  equity  entitles  the  surety  to  be  discharge  from  the  contract.  So, 
in  Da  vies  v.  Stainbank,  6  De  G.  M.  &  G.  679, 696,  Lord  Justice  Turner 
says,  "  This  Court,  as  I  apprehend,  has  at  all  times  exercised  jurisdic- 
tion in  cases  of  this  nature.  It  is  in  the  eye  of  this  Court,  a  fraud 
in  a  creditor  to  proceed  to  law  against  a  surety,  *after  he  has  [-♦404 
agreed  with  the  principal  debtor  to  enlarge  the  time  for  pay-  ^ 
mentof  the  debt;  and  this  Court  relieves  against  the  fraud.^'  The 
doctrine  in  equity  is  thus  placed  beyond  all  doubt.  A  common  law 
lawyer  might  feel  difficulties  in  the  way  of  arriving  at  such  a  doctrine. 
Be  might  consider  that  there  is  nothing  illegal  in  an  agreement  by 
one  who  is  in  reality  a  surety,  to  forego  his  rights  as  a  surety  and  sub- 
niit  to  all  the  liabilities  of  a  principal ;  and  that  a  party  to  a  written 
instrument  who  on  the  face  of  it  contracts  as  a  principal,  thereby 
enters  into  such  an  agreement.  I  may  say,  for  myself,  without  dis* 
respect  to  the  Courts  of  equity,  that  1  do  not  understand  why  they 
should  have  disregarded  such  considerations ;  but  that  they  have  done 
80,  and  have  established  the  doctrine  which  I  have  stated,  is  certain. 
I  agree  with  the  Solicitor-Oeneral  that  the  facts  of  the  present  casQ 
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are  not  q[aite  the  same  as  those  in  Poole j  v.  Harradine,  7  E.  &  B.431 
(£.  G.  L.  K.  vol.  90) ;  there  having  been  an  admission  in  that  case,  that 
the  plaintiff  had  agreed  to  accept  the  defendant  as  a  surety  only. 
But  in  Pooley  v.  Harradine,  the  Court,  after  carefully  reviewing  all  the 
previous  authorities,  conclude  their  judgment  by  saying :(a)  "We 
give  our  judgment  for  the  defendant  on  the  present  plea,  on  the 
ground  that  it  appears  to  us  sufficientlv  to  state  that  the  relation  of 

Jrincipal  and  surety  existed  between  the  defendant  and  the  principal 
ebtor,  inter  se,  ana  that  the  plaintiff  had  knowledge  of  that  fact 
when  the  notes  were  made  and  received  by  him,  and  when  he  entered 
into  a  binding  agreement  to  give  time  to  the  principal  debtor."  The 
Court  therefore  thought  the  two  facts,  namely,  the  existence  of  the 
relation  of  principal  and  surety  between  the  debtors  inter  se,  and  the 
*4S51  ^^^^^^S®  ^f  i^s  existence  by  *the  plaintiff,  conclusive.  The 
^  same  two  facts  exist  in  the  case  now  before  us,  and  the  principle 
of  the  decision  in  Pooley  v.  Harradine  is  exactly  applicable.  It  i^ 
incumbent  upon  us  to  come  to  the  same  conclusion ;  nor  can  we,  after 
the  clear  enunciation,  by  Lord  Chancellor  Cottenham  and  Lord  Jus- 
tice Turner,  of  the  doctrine  in  equity,  allow  the  question  whether  the 
defendant  is  entitled  to  relief  to  oe  treated  as  depending  in  any  way 
upon  the  construction  of  the  original  contract 
The  other  Judges  concurred.  Judgment  affirmed 

(a)  7  B.  4  B.  441. 


The  NEW  BIVEB  COMPANY,  Appelknts,  v.  SARAH 
JOHNSON,  Bespondent.    Jan.  18. 

A  perion  who  rastaini  ii^nry  firom  the  exeoution  of  workf  anthoriMd  by  %  tCsUiti^  ii  no^ 
generally  speaking,  entitled  to  compeniatlon,  nnder  the  oompeniation  elauee  of  the  ttatata^ 
unleu  the  iqjnry  snitained  is  eaoh  b§,  had  the  workf  not  been  aathoriied  by  the  itatnti^  woald 
haTe  giren  the  claimant  a  right  of  action. 

Appellants,  in  the  execution  of  worki  aathoriied  by  a  local  Act,  which  incorporated  Tke 
Waterworki  Clanses  Act,  1847, 10  4  11  Vict  c.  17,  Intercepted  water  from  peroolaling  nndcr- 
groand  into  a  well  belonging  to  respondent ;  and  also  abstracted  from  the  waU  waler  which 
had  already  so  percolated  into  and  was  in  It  The  said  Act»  10  4  11  Vict,  c  17,  enacts,  by 
sect  13,  '<that  In  the  exercise  oV  the  powers  oonfrrred  by  the  Act  "the  undertakers  shall  d« 
as  little  damsge  as  can  be,"  "  and  shall  make  frill  compensation  to  all  parties  interesled  for  sH 
damages  sustained  by  them  through  the  exercise  of  such  powers.** 

Held  that,  inasmuch  as,  apart  from  the  statute,  no  action  would  hare  lain  by  reapondeal 
against  appellantB  in  respect  of  either  the  Interception  or  the  abstraction  of  saeh  water,  the 
statute  gare  respondent  no  right  to  compensation  in  respect  of  either. 

Case  stated  by  justices  under  stat.  20  &  21  Vict.  c.  48. 

On  8d  February,  1859,  the  appellants  appeared  before  the  justices 
of  the  borough  of  Hertford,  in  pursuance  of  a  summons  issued  upon 
the  complaint  of  the  respondent,  who  complained  that  the  appellants, 
in  making  and  constructing  a  certain  sewer  or  drain  commencing  in 
*4861  ^^^  *pftnsh  of  Saiat  Andrew,  in  the  said  borough,  and  termi- 
-'  nating  in  the  said  parish  by  a  junction  with  another  sewer  or 
drain,  under  the  provisions  of  the  New  Biver  Company's  (Hertford 
Sewerage  Diversion)  Act,  1864, 17  &  18  Vict.  c.  zzxix.,(a)  and  of  the 
several  Acts  incorporated  therewith,  drained  the  spring  of  a  certain 
well  belonging  to  a  messuage  and  premises  situate  in  ibe  North 

(o)  Locil  and  penonali  pvbUe. 
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Cresceut,  in  the  said  parish,  belonging  to  the  respondent,  in  conse- 

Juence  whereof  the  respondent  had  been  compelled  considerablj  tor 
eepen  the  said  well,  and  to  do  other  works  attending  the  same,  iii 
order  to  obtain  a  proper  supply  of  water,  and  had  incurred  expense 
or  sustained  damage  to  the  amount  of  21,  IQs.  Id, 

h  was  proved  that  the  appellants  were  authorized  by  stat.  17  &  18^ 
Vict  c.  xxxix.,  a  copy  of  wnich  accompanied  and  was  to  be  taken  as 
part  of  the  case,  to  construct  certain  sewers,  drains,  and  other  works 
ia  and  near  the  town  of  Hertford.    That  by  the  8d  section  of  the 
fcsaid  Act  there  were  incorporated  therewith  several  provisions,  clauses, 
and  sections  of  The  Waterworks  Clauses  Act,  1847,  10  &  11  Vict.  c. 
17,  amongst  which  were  those  with  respect  to  the  construction  of  the 
waterworks,  and  with  respect  to  the  recovery  of  damages  not  specially 
provided  for,  and  of  penalties,  and  to  the  determination  of  any  other 
matter  referred  to  justices;  and  it  Was  also  enacted  by  the  same  sees 
tion  that,  in  construing  those  sections  of  The  Waterworks  Clauses 
Act^  1847,  in  connection  with  the  principal  Act,  the  word  "  Watcfr- 
vorks"  should  be  deemed  to  include  sewers  and  drains.    That,  by  the 
12th  section  of  The  Waterworks  Clauses  Act,  1847,  the  undertaker* 
were  empowered  to  execute  certain  woilcs  therein  named ;  but  it  waa 
also  provided  that  *they  should  make  full  compensation  to  all   r^Aor 
parties  interested,  for  all  damage  sustained  by  them  through   '- 
the  exercise  of  such  powers.    That,  by  the  140th  and  142d  sections 
of  The  Railways  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  2fr 
(incorporated  in  the  said  Waterworks  Clauses  Act,  1847,  by  the  86tlL 
section  thereof),  it  was  provided  that  any  damages,  costs,  or  expenses 
directed  to  be  paid,  and  the  method  of  ascertaining  the  amount  on 
enforcing  the  payment  whereof  was  not  otherwise  provided  for  by  the- 
said  Act.  or  the  special  or  other  Act  incorporatea  therewith,  should 
be  ascertained  ana  determined  by  two  justices.    That  evidence  was 
given  by  William  White,  that  he  was  tenant  of  the  respoident'tf 
boose  in  the  North  Crescent,  Hertford;  that  the  pump  there  was 
supplied  from  the  same  well  as  the  next  house  of  the  respondent; 
tbat^  in  July,  1857,  the  road  was  opened  by  the  appellants  in  front  of 
bis  house;  that  the  appellants  were  working  by  nis  house;  that,  as. 
soon  as  the  ground  was  due;  out  to  form  the  sewer,  the  water  in  the 
respondent's  well  became  less  in  quantity;  that  the  diminntion  con- 
tinued till  the  well  became  quite  dry ;  that  it  was  never  so  before ;  that 
tbe  well  was  deepened ;  that  the  witness  had  measured  the  depth  of  th& 
water  that  week  and  it  was  twenty  inches  deep ;  that  tbe  well  bad  been 
deepened  two  and  a  half  feet ;  that  he  remembered  as  dry  a  summer,. 
before,  as  that  of  1867 ;  that  the  water  did  not,  at  the  time  of  giving 
his  evidence,  come  to  the  level  of  the  old  suction  pipe  by  about  a 
foot    That  evidence  was  also  given  by  Joseph  AUcock,  who  d^osed 
that,  in  September,  18o7,  he  deepened  the  respondent's  well  bel(»iging 
to  the  houses  occupied  by  Mr.  White  and  Miss  Ellis ;  that  it  was 
joite  dry  when  he  *wen't  to  it ;  that  he  deepened  it  two  feet  six  r^^oo 
inches;  that  he  saw  the  well  vest^rday ;  that  the  water  then  *■ 
was  from  ten  inches  to  it  foot  irokn  tbe  old  level ;  that  his  charge  for 
doing  this  was  27.  I80.  7(2l,  Which  wa^  fair  find  reasonable. 

No  evidefice  was  tendelk-dd  OD  behalf  of  the  ^ppellMts,  who  admittsd 
that  the  sinking  of  the  water  in  the  well  was  occasioned  by  their 

I.  A  B.,  vol.  n.— IT 
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sewerage  works,  and  that  the  sum  of  21. 16«.  7d,  had  been  paid  for 
making  good  the  damage.  It  was  also  admitted,  on  the  part  of  tie 
respondent,  that,  in  the  exercise  of  their  powers,  the  appellants  did 
as  little  damage  as  could  be.  Whereupon  the  justices  considered  that 
the  respondent  had  sustained  damage  by  the  appellants,  through  the 
exercise  of  their  powers  under  the  said  Acts,  and  made  an  order  for 
the  payment  by  the  appellants  to  the  respondent  of  the  sum  of  22. 
16s,  7d.,  and  costs. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  order 
80  made  as  aforesaid  was  right,  and  whether,  under  the  circumstances^ 
the  appellants  were  legally  liable  to  pay  the  compensation  ordered. 
If  the  Court  should  be  of  that  opinion,  the  order  was  to  be  affirmed ; 
if  not,  it  was  to  be  quashed. 

Woollettj  for  the  respondents.(a) — [It  was  agreed  that  the  Court 
should  decide  whether  the  appellants  would  be  liable  to  make  com- 

Sensation  to  the  respondent,  in  either  of  the  two  following  cases, 
irtit.  If  they  should  have  cut  oflF  the  underground  supply  of  water 
to  the  respondent's  well,  before  it  reached  the  well.  Secondly.*  If 
•4891  *^®7  ®^^^^^  hskve  drained  the  respondent's  well  of  *water  which 
J  had  already  percolated  into  it  underground.]  First,  as  to  the 
diversion  by  the  appellants  of  underground  water  which  had  not 
reached'  the  respondent's  well.  The  appellants  will  rely  upon  Chase- 
more  V.  Bichards,  7  H.  L.  Ca.  S49,  as  showing  that  they  are  not  liable 
to  make  the  respondent  any  compensation  on  this  account.  The 
defeadant?  in  that  case,  however,  were  owners  of  the  soil  on  which 
they  sank  the  well  which  intercepted  the  flow  of  the  water  under- 
ground to  the  mill  of  the  plaintiff  on  the  adjacent  soil ;  and  the  case 
was  decided,  mainly,  on  the  ground  that  the  right  claimed  by  the 
plaintiff  could  not  be  reconciled  with  the  natural  and  ordinary  rights 
of  the  defendants  as  landowners.  Here,  the  appellants  are  not  the 
owners  of  the  land  on  which  they  construct  the  sewers ;  and,  but  for 
their  Act,  they  would  be  trespassers  in  breaking  up  the  soil.  Their 
rights  and  powers  are  therefore  limited  to  those  conferred  upon  them 
by  their  Act>  17  and  18  Vict.  c.  xxxix.  The  case  finds  that  that  Act 
incorporates  sect.  12  of  The  Waterworks  Act,  1847,  which,  after 
authorizing  the  execution  of  certain  works,  provides  "  that  in  the 
exercise  of  the  said  powers  the  undertakers  shall  do  as  little  damage 
as  can  be,''  "and  shall  make  full  compensation  to  all  parties  interested 
for  all  damage  sustaiBed  by  them  through  the  exercise  of  such 
powers."  These  words  are  large  enough  to  cover  the  respondent's 
claim  for  eompensation  m  respect  of  the  damage  she  has  sustained 
by  the  loss  of  the  flow  of  the  water  underground,  into  her  well,  owing 
to  the  appellanta^  works.  [Blackburn,  J. — Must  you  not  show  that 
the  appellants  have  done  the  respondent  an  injury  for  which  she 
could,  but  foir  the  Act  of  Parliament,  have  brought  an  action  against 
*JA.ai  ^l^em  ?]  Caledonian  Railway  Company  ♦r.  Ogilvy,  2  Macq. 
""J  Sc.  Ap.  Ca.  229,  and  Ee  Penny,  7  E.  &  B.  660  (E.  C,  L.  B. 
vol.  90),  may  be  cited  as  authorities  for  that  proposition.  Those 
cases,  however,  turned  upon  the  construction  to  be  put  upon  the 
expression  *' injuriously  affected"  in  sect.  68  of  The  Lands  Clauses 

<a)  And  on  W«dnM4«j,  KoTMab«r  16tb,  1869,  b«fort  Cookbon,  C.  J.,  HUl  and  Blaek- 
•am,  Ja. 
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Consolidation  Act,  1846,  8  Yict.  c.  18,  and  ought  not  to  be  held  con* 
clasive  on  a  question  arising  under  a  statute  such  as  the  present,  in 
which  much  more  general  and  comprehensive  language  is  employed. 
The  Legislature,  here,  intended  that  every  person  who  should,  in  faot» 
sustain  damage  from  the  exercise  of  the  powers  of  the  Act,  should 
receive  compensation ;  whether  or  not  the  damage  sustained  would, 
but  for  the  statutory  remedy,  have  been  actionaole.    In  every  case 
where  the  question  is  whether  the  exercise  of  statutory  powers  has 
given  a  right  of  compensation  to  a  claimant,  the  words  of  the  statute 
under  which  the  powers  have  been  exercised  are,  alone,  to  be  coti- 
ffldered :  Stainton  v.  Woolrych,  28  Beav.  225.    In  London  and  North 
Western  Railway  Company  v.  Bradley,  6  Bailway  Cases  551,  559, 
cited  in  Sir  W.  Hodges  on  the  Law  of  Bailways,  p.  809  (3d  ed.  by 
Smith),  Lord  Chancellor  Truro  is  reported  as  saying :  "  Whether  an 
action  will  lie  on  behalf  of  a  man  who  sustains  a  private  injury  by 
the  execution  of  parliamentary  powers,  exercised  judiciously  and 
cautiously,  is  not  an  easy  question,  or  rather,  it  is  not  easy  to  come 
to  a  conclusion  that  an  action  will  lie.    I  entertain  a  decided  opinion 
(probably,  however,  erroneous)  that  no  such  action  will  lie.    I  do  not 
entertain  anything  like  so  decided  an  opinion  that  a  claimant  may  not 
work  out  his  claim  in  the  way  in  which  he  proposes  to  do ;  he  may 
or  may  not."    Secondly :  even  should  the  Court  be  of  opinion  that 
*Chasemore  v.  Richards,  7  H.  L.  Ca.  349,  is  in  point  against  the  r^AA\ 
respondent's  right  to  compensation  for  the  loss  of  the  water   ^ 
intercepted  by  the  appellants'  works  from  percolating  underground 
into  her  well ;  still,  the  appellants  are  liable  to  compensate  her  for 
the  deprivation  of  the  water  which,  after  having  already  percolated 
into  the  well,  has  been  abstracted  by  them  therefrom.     Chasemore  v. 
Bichards  is  no  authority  against  that  part  of  her  claim.     [Cbompton, 
J.— But  Acton  V.  Blundell,  12  M.  k  W.  324,t  is.]    That  case  is  mate- 
rially qualified  by  Dickinson  v.  Grand  Junction  Canal  Company,  7 
Exch.  282.t 

Bovillj  contr&. — As  to  the  first  point,  Chasemore  v.  Richards  is  con- 
clusive against  the  respondent.  The  decision  of  the  House  of  Lords 
in  that  case  shows  that  no  one  can  claim  any  right,  under  any  circum- 
stances, to  the  flow  of  water  percolating  underground.  It  is  quite 
immaterial  whether  the  person  who  diverts  such  water  is  or  is  not  thd 
owner  of  the  land  on  which  he  does  the  act  which  causes  the  diver- 
sion. The  respondent,  therefore,  would  have  had  no  right  of  action 
against  the  appellants,  even  had  they  not  been  invested  with  parlia 
mentary  powers.  And  the  test  of  her  right  to  compensation  is  whe 
ther  she  could,  but  for  the  Act  of  Parliament,  have  maintained  an 
action.  Caledonian  Railway  Company  v.  Ogiivy,  2  Macq.  Sc.  Ap. 
Ca.  229,  and  Be  Penny,  7  E.  &  B.  660  (E.  C.  L  R.  vol.  901  go  to  the 
full  extent  of  deciding  that  this  is  the  proper  test ;  and  that  a  legal 
injury  to  a  legal  right  is  the  only  subject  of  compensation.  Then,  as 
to  the  second  point,  Dickinson  v.  Grand  Junction  Canal  Company  is 
virtually  overruled  by  ^Chasemore  v.  Richards ;  and  the  autho-  v^aaq 
rity  of  Acton  v.  Blundell,  which  is  directly  in  point  against  ^ 
the  respondent,  consequently  remains  unimpeached. 

CocKBUBN,  C.  J. — ^The  recent  decisions  have  fully  established  the 
principle  which  is  abo  in  accordance  with  common  sense,  that  Acts 
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of  J*arliament  wliicli  give  to  parties  injured  a  right  to  compensation, 
must  be  taken  to  mean  that,  while  they  confer  powers  of  compulsorr 
interference  with  the  rights  of  property,  and  take  away  from  tlie 
owners  of  property  the  right  to  bring  actions,  they  provide  that  par- 
ties injured  by  the  exercise  of  those  powers  shall  not  be  damnifiea  by 
being  deprived  of  their  right  of  action ;  and,  correlatively,  that  such 
persons  shall  have  no  right  to  compensation  unless  the  injury  which 
they  have  sustained  by  the  exercise  of  the  powers  is  such  as  would, 
but  for  the  provisions  of  the  Acts,  have  been  actionable.  In  the 
present  case,  the  respondent  complains  that  the  appellants,  in  inter- 
fering with  her  property  under  the  powers  of  their  Act,  have  injured 
her  m  two  respects;  first,  by  preventing  water  from  percolating 
ttiderground  into  her  Well,  as,  but  for  the  appellants'  works,  it  would 
have  done ;  secondly,  by  abstracting  from  the  well  water  which  had 
already  so  percolated  into  and  was  in  it.  Now,  as  to  the  first  ground 
of  complaint,  Chasemore  v,  Richards  is  an  express  authority  that  it 
would  not,  irrespectively  of  the  Act,  have  constituted  any  cause  of 
action ;  neither,  therefore,  can  it  give  the  respondent  any  right  to 
compensation  under  the  Act.  And,  as  to  the  second  ground,  Acton  v. 
blundoll  is  as  plain  an  authority  that  no  action  would  have  Iain 
in  respect  of  that  cause  of  complaint  had  the  Act  never  passed; 
♦4431   **ccording,  therefore,  to  the  principle  to  which  I  have  adverted, 

^  the  respondent  can  have  no  better  claim  to  compensation  on 
this  ground  than  on  the  other.  I  think  that  it  would  be  matter  of 
regret  were  any  doubt  to  be  thrown  upon  that  principle ;  and  that 
the  Legislature,  if  it  intends  to  give  a  right  of  compensation  to  parties 
who  may  sustain  an  injury  for  which  no  action  would  have  lain,  most 
say  so  in  the  most  express  terms.  lam  therefore  of  opinion  that  our 
judgment  should  be  for  the  appellants. 

WiGHTMAN,  J. — I  am  entirely  of  the  same  opinion.  It  is  said,  on 
behalf  of  the  respondent,  that,  whether  or  not  she  would  have  had  a 
right  of  action  against  the  appellants  at  common  law,  she  is,  at  all 
events,  entitled  to  claim  compensation  from  them,  under  the  Water- 
works Clauses  Act,  18:17,  10  &  11  Vict.  c.  17,  s.  12,  inasmuch  as  she 
has  in  fact  sustained  damages  by  reason  of  the  exercisebythem  of  their 
statjitor^  powers.  There  are  several  decisions  which  show  that  therecan 
be  no  right  to  compensation,  in  cases  of  this  sort,  unless,  but  for  the 
Act  of  Parliament  in  the  exercise  of  the  powers  of  which  the  damage 
was  occasioned,  an  action  would  have  lain  at  the  suit  of  the  person 
sustaining  the  damage.  It  is  said  that  the  language  of  the  section  n> 
ferred  to,  by  which  compensation  is  to  be  made  "for  all  damages  sus- 
tiiined"  "through  the  exercise  of"  the  "powers"  of  the  Act,  shows  that 
the  compensation  is  not  to  be  restricted  to  actionable  damage.  But 
we  have  been  referred  to  no  authority  to  show  that  such  language  fs 
to  be  construed  as  affecting  the  general  principle  that  statutory  com- 
♦4441  P®^^^^^^  ^  ^^  be  thus  restricted.    Applying  that  principle  *to 

■'  the  facts  of  the  present  c3se,  Chasemore  v.  Richards,  7  H.  L 
Ga.  349,  decisively  establishes  that  no  compensation  can  be  claimed 
by  the  respondent  for  the  interception  by  the  appellants  of  water  in 
Qpurse  of  percolation  towards  her  well.  But  it  is  contended  on  her 
behalf  that,  in  respect  of  the  abstraction  from  the  well  of  all  such 
lirater  ks  had  already  percolated  to  and  was  in  it  before  the  appellant 
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commenced  their  works,  she  woald,  but  for  the  Act,  have  had  a  right 
ofaction  against  them  at  common  law.  It  seems  to  me  that  Ghase- 
morc  V.  Richards  is  decisive  against  her  on  this  point  also ;  but  it  is 
unnecessary  to  consider  whether  that  be  so,  as  Acton  v.  Blundell,  12 
M.  k  W.  b24,t  is  an  express  authority  that,  apart  from  the  Act,  no 
such  action  would  have  Iain.  It  is  said  that  Acton  v.  Blundell  has 
been  shaken  by  Dickinson  v.  Grand  Junction  Canal  Company,  7  Exch. 
282.t  The  latter,  however,  v/as  only  a  decision  of  the  Court  of  Ex- 
chequer, whereas  Acton  v.  Blundell  was  decided  in  the  Exchequer 
Chamber.  Moreover,  in  Chasemore  v.  Bichards  great  doubt  is  thrown^ 
upon  Dickinson  v.  Grand  Junction  Canal  Company,  whereas  Acton  v. 
Blundell  is  referred  to  with  approbation. 

Crompton,  J. — I  am  of  the  same  opinion.  I  adhere  to  the  ex- 
pressions of  my  brother  Willes  in  delivering  our  joint  judgment  in 
Broadbent  v.  The  Imperial  Gas  Company,  7  De  G.  McN.  &  G.  486> 
456.(a)  He  there  says  *'We  are"  *'of  opinion,  that  no  compensation 
is  given,"  "  generally  speaking,  by  any  compensation  clause,  for  mat- 
ters not  made  lawful,  but  *which,  notwithstanding  the  statute  y^^aak 
containing  or  incorporating  the  compensation  clause,  remain  *- 
nrrongful  acts,  for  which  the  remedy  by  action  is  not  taken  away. 
We  consider  it  to  be  an  universal  rule,  applicable  to  this  class  of 
statutes,  that  statutory  compensation  is  given  only  for  acts  authorized 
bj  the  statute  in  effect  for  taking  away  the  right  of  action  of  the  per 
aon  injured."  I  should  be  sorry  that  any  doubt  should  be  thrown 
upon  the  cases  which  have  established  this  rule.  Such  bein^  the 
rule,  Chasemore  v.  Richards  is  conclusive  against  the  respondent's 
claim  for  compensation  under  the  first  head  of  damage.  The  only 
nmtter  about  which  there  could  reasonably  be  any  doubt  is,  whether, 
but  for  the  Act  of  Parliament  giving  the  appellants  power  to  con- 
struct their  works,  the  respondent  would  nave  had  a  good  causo  of 
action  against  them  for  abstracting  from  the  well  water  which  had 
already  percolated  into  it.  Had  this  been  a  case  of  water  running  in 
a  defined  stream,  I  should  have  been  sorry  to  give  a  positive  opinio^ 
tbat  the  abstraction  of  it  might  not  have  afforded  her  a  cause  of 
action.  There  may  be  some  distinction  between  such  a  case  and  the 
present  one,  of  water  merely  percolating,  as  to  which  Acton  v.  Blun« 
dell.  12  M.  &  W.  824,t  shows  conclusively  that  no  action  will  lie, 
»nd  that  the  only  remedy  of  the  owner  of  a  well  from  which  such 
water  has  been  abstracted  is  to  sink  the  well  deeper.  That  is  a  de- 
cision of  the  Court  of  Exchequer  Chamber,  of  great  authority ;  and 
the  case  of  Dickinson  v.  Grand  Junction  Canal  Company,  7  Exch. 
232,t  ii^  the  Court  of  Exchequer,  not  only  docs  not  and  could  not 
overrule  it,  but  is  itself  virtually  overruled  by  the  judgment  of  the 
^Hottse  of  Lords  in  Chasemore  v.  Bichards,  7  II.  L.  Ca.  849,  rut  i  ^  a 
in  which  Acton  v.  Blundell  is  approved  and  acted  upon.  ^ 

Blackburn,  J. — I  am  of  the  same  opinion.  I  can  see  no  tenable 
distinction  between  the  language  of  The  Waterworks  Clauses  Act 
1847,  sect.  12,  and  The  Lands  Clauses  Act,  1845,  sect  68.  It  was  at 
one  time  open  to  doubt  whether  the  sustaining  actual  damage  in  fact 
did  not,  under  the  provisions  respecting  compensation  to  be  found  ia 

(«)  At  t]i«  fequtai  of  Lord  CbMooUof  CnAworth,  Cromptoii  and  Willof,  Jt.,  nX  with  htai 
i*b«rthk 
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these  and  similar  Acts  of  Parliament  entitle  the  person  sustaining  it  to 
compensation,  whether  or  not  it  would,  but  for  the  particular  Act  of 
Parliament,  have  been  actionable  damage.  Now,  however,  it  is  well 
established  that  there  can  be  no  right  to  statutory  compensation  unless 
there  would,  apart  from  the  statute,  have  been  a  right  to  bring  an  ac- 
tion for  the  injury  complained  of.  That  the  respondent  would  have 
had  no  cause  of  action  against  the  appellants,  had  they  been  without 
statutory  powers  authorizing  the  acts  which  she  complains  of,  is  plain 
from  the  concluding  words  of  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  Acton  v.  Blundell,  12  M.  &  W.  8'24,t  where  it  is  laid 
down  "that  the  person  who  owns  the  surface  may  dig  therein,  and 
apply  all  that  is  there  found  to  his  own  purposes  at  his  free  will  and 
pleasure;  and  that  if,  in  the  exercise  of  such  right,  he  intercepts  or 
drains  off  the  water  collected  from  underground  springs  in  his  neigh- 
bour's well,  this  inconvenience  to  his  neighbour  falls  within  the  descrip- 
tion of  damnum  absque  injuria,  which  cannot  become  the  ground  of 
*447"1  ^^  action."  That  is  conclusive  against  both  *the  heads  of 
^  claim  for  compensation  relied  upon  by  the  respondent's  coun- 
sel ;  for  Acton  v.  Blundell,  so  far  from  being  overruled,  is  confirmed 
by  the  judgment  of  the  House  of  Lords  in  Chasemore  v.  Richards. 

Judgment  for  the  appellants. 


'  The  dootrine  of  Acton  v  Blundell 
*ha8  been  generally  followed  m  this 
country.  The  subject  is  carefnlly  dis- 
cussed by  Prof.  Washburn,  in  his  late 
work  on  Easements  (ch.  ni.  sect.  7), 
who  collects  the  following  cases : 
Qreenleaf  V.  Francis,  18  Pick  117;  Rail- 
road V,  Peterson,  14  Ind.  112;  Smith 
r.  Adams,  6  Paige  435 ;  Wheatley  v, 
Baugb;  25  Penna.  St.  528;  Dexter  v. 


Aquednot  Co.,  1  Story  887;  Roath  v. 
PriscoU,  20  Conn  533 ;  Ghatfield  t. 
Wilson,  28  Vfc.  49;  8  c.  31  Id.  538; 
Harwood  v.  Benton,  32  Id.  724 ;  EUis 
v.  Duncan,  21  Barb.  230;  Radcliff's 
Exor.  V.  Mayor,  4  Comst.  195;  Bel- 
lows V.  Sackett,  15  Barb.  96;  Whet- 
stone V,  Bowser,  29  Penna.  St  59; 
Parker  v.  Railroad^  3  Gush.  107. 


THE  EAST  LONDON  WATERWORKS  COMPANY,  Appellants, 
v.  The  Overseers  of  the  POOR  of  the  Hamlet  of  MILE  END  OLD 
TOWN,  Respondents.    Jan.l&. 

By  The  Metropolis  Local  Management  Act,  IS  k  19  Yict  e.  120,  i.  161,  a  ligbting -rate  it  t» 
1m  leried  in  the  metropolitan  parishes,  on  the  persons  and  in  respeet  of  the  property  rateabto 
to  the  poor-rate  in  the  respective  parishes.  By  seeL  165,  « in  erery  parish  or  part  of  a  perish 
in  which,  under  any"  "  Act,  land  is  now"  **  wholly  exempted  from  being  rated  in  respeet  of^ 
lighting  **  ezp3n8e8,  saoh  land  shall"  '<  be  wholly  exempted"  from  the  lighting-rate. 

At  the  time  that  thif  Act  passed,  the  metropolitan  hamlet  of  Mile  End  Old  Town  was  lighted 
ander  the  prorisions  of  a  loeal  Aet,  IAS  Qeo.  4,  e.  Ixzii.,  by  seet  SO  of  whieh  rates  for  light- 
ing the  hamlet  were  to  be  laid  npon  erery  person  who  should  *'  inhabit,  hold,  use,  ocenpy,  be 
in  possession  of,  or  ei^oy  any  messuages,  tenements,  ooaoh-houses,  stables,  cellars,  TaulU^ 
houses,  shops,  warehouses,  or  other  baildings,  tenements,  or  hereditaments,  situate,  or  being  is 
such  of  the  streets"  or  other  publie  passages  and  places  within  the  hamlet,  as  should  ttom  \SaaM 
to  time  be  lighted  by  Tirtne  of  the  Act 

Before  the  passing  of  stat  18  k  10  Vict.  e.  120,  this  Court  had  decided  that  appellants,  a 
water  Company,  were  not  rateable  to  the  lighting-rate,  la  Mile  End  Old  Town,  under  ataL  1  4 
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S  G.  4,  e.  IxziLy  s.  80,  in  rwpMt  of  their  mains,  pipM,  and  apparatas  for  conveying  water,  part 
of  wbieh  ran  undergroand  through  the  streets  and  other  pnblie  places  there. 

Hdd :  that,  at  the  time  of  the  passing  of  stat.  18  A  19  Vict  c  120,  the  land  oecapied  hj 
ipp*lIsots  in  Mile  End  Old  Town  by  means  of  their  mains,  pipes,  Ac,  was,  under  stat.  IAS 
6. 4)  e.  Izzii.,  **  wholly  exempted  from  being  rated  in  respect  of"  lighting  ''expenses"  there^ 
withio  the  meaning  of  stat  18  A  10  Vict  c.  120,  s.  165 ;  and  was,  consequently,  wholly  exempted 
from  the  lighting-rate  levied  in  Mile  End  Old  Town,  under  sect  101  of  the  latter  statutci,  by 
respoDdents,  the  oveneers  of  the  poor. 

On  9th  May,  1856,  the  overseers  of  the  hamlet  of  Mile  End  Old 
Town,  in  the  county  of  Middlesex,  in  obedience  to  an  order  of  the 
vestry  of  the  hamlet  of  Mile  End  Old  Town  in  that  behalf,  made  a  rate 
for  *aefraying  the  expenses  of  sewerage,  and  also  a  separate  r^^^o 
rate  for  defraying  the  other  expenses  of  executing  The  Me-  •■ 
tropolis  Local  Management  Act  within  the  hamlet.  Against  this 
rate  The  East  London  Waterworks  Company  appealed  to  the  Middle- 
sex Quarter  Sessions,  and,  after  notice  of  appeal  had  been  given, 
Blackburn,  J.,  made  an  order,  by  consent  of  the  parties,  that  the  facts 
should  be  stated  in  a  case  for  the  opinion  of  this  Court  and  judgment 
entered  at  the  Quarter  Sessions  in  conformity  with  its  decision. 

The  case  stated  as  follows. 

The  East  London  Waterworks  Company  are  occupiers  of  land  in 
the  hamlet  of  Mile  End  Old  Town,  but  only  by  reason  of  their  mains 
and  pipes  in  said  hamlet.  In  and  by  the  said  rate  tbey  were  assessed 
Id  respect  of  the  mains  and  other  pipes,  plugs  and  apparatus  fixed 
ia  the  ground  for  the  conveyance  of  water,  and  for  the  land  oo- 
CTipied  by  them  by  means  of  their  said  mains  and  apparatus  as  afore- 
said, situate  in  the  several  streets  and  public  roads  in  the  said  hamlet, 
and,  for  the  purpose  of  determining  the  question  raised  in  the  case, 
the  said  rate  was  to  be  taken  to  be  a  separate  rate  made  for  defraying 
the  expenses  of  lighting  within  the  said  hamlet,  and  to  be  a  lighting- 
rate  within  the  meaning  of  sect.  161  of  stat.  18  &  19  Vict.  c.  120. 
The  amount  at  which  the  appellants  were  assessed  was  not  in  dispute, 
if  they  ought  to  be  assessed. 

Previous  to  the  passing  of  the  Act  for  the  better  local  management 
of  the  metropolis,  18  k  19  Yict.  c.  120,  the  lighting  of  the  said  ham- 
let was  regulated  and  the  expenses  thereof  defrayed  under  the  pro- 
visions of  a  local  Act,  1  &  2  G.  4,  c.  lxxii.,(a)  entitled  *'An  Act  to 
light  and  ^otherwise  improve  the  streets  and  other  public  pass-  [^aaq 
ages  and  places  within  the  hamlet  of  Mile  End  Old  Town,  in  ^ 
the  parish  of  St.  Dunstan  Stepney  otherwise  Stebonheath,  in  the  county 
of  Middlesex,''  which  was  to  be  considered  part  of  the  case :  by  the 
30th  section  of  which  it  was  enacted  :  *'  That  for  all  and  every  the 
purposes  of  this  Act  the  said  trustees  shall  and  they  are  hereby  au- 
thorized and  required  to  raise  from  time  to  time,  b^  rates  or  assess- 
ments, such  sum  and  sums  of  money  as  they  the  said  trustees  or  any 
five  or  more  of  thjem  shall  from  time  to  time  judge  necassary ;  all  which 
rates  and  assessments  shall  be  signed  by  any  five  or  more  of  the  said 
trustees,  and  shall  be  laid  upon  all  and  every  person  and  persons  who 
do  or  shall  inhabit,  hold,  use,  occupy,  be  in  possession  of,  or  enjoy 
any  messuages,  tenements,  coach-houses,  stables,  cellars,  vaults,  houses, 
shops,  warenouses,  or  other  buildings,  tenements,  or  hereditaments 
ntaate  or  being  in  any  of  the  streets,  squares,  lanes,  and  other  publio 

(o)  Looftl  ud  penonal,  pablie. 
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passages  and  places  within  tbe  said  bamlet,  according  to  the  jearlj 
y^ue  of  tbe  same  respectively ;  and  the  first  year  for  which  such  rates 
or  assessments  shall  be  made  shall  commence  and  be  computed  from 
tbe  24th  day  of  June,  1821 ;  and  such  rates  or  assessments  shall  and 
may  be  made  and  collected  half-yearly  or  quarterly,  as  the  said  trus- 
tees shall  at  any  of  their  meetings  think  proper,  and  shall  from  time 
to  time  direct,  so  as  such  rates  or  assessments  do  not  exceed  in  tbe 
whole  for  any  one  year  (for  the  several  purposes  of  this  Act)  the  sum 
of  one  shilling  in  the  pound,  and  so  as  all  such  rates  and  assessmeDt3, 
from  and  after  tbe  making  of  the  first  rate  and  assessment  hereby  di- 
rected to  be  made  for  lighting  the  said  hamlet,  shall  be  laid  upon  all 
and  every  person  and  persons  who  do  or  shall  inhabit,  bold,  use, 
♦4501  ^^^^PJf  ^  ^^  *possession  of,  or  enjoy  any  messuages^  tene- 
^  ments,  coach-houses,  stables^  cellar^  vaults,  houses,  shops, 
warehouses,  or  other  buildings,  tenements,  or  hereditaments  situate 
and  being  in  such  of  the  streets,  squares,  lanes,  and  other  public  pass- 
ages and  places  only  within  the  said  hamlet  as  shall  from  time  to  time 
be  lighted  by  virtue  of  this  Act" 

Under  this  Act,  in  the  year  1850,  the  appellants  were  assessed  to  a 
lighting  rate,  against  which  they  appealed,  and,  upon  argument  of  a 
case  reserved  by  the  Quarter  Sessions  for  the  opinion  of  this  Court, 
were  successful.(a)  Since  that  time  until  the  present  assessment,  the 
appellants  had  not  been  rated  or  assessed  to  the  lighting-rate  in  respect 
of  expenses  of  lighting. 

The  assessment  appealed  against  was  made,  under  the  161st  section 
of  The  Metropolis  iiocal  Management  Act,  18  &  19  Vict.  c.  120,  upon 
the  appellants,  who  are  persons,  and  in  respect  of  property,  by  law 
rateable  to  the  relief  of  the  poor  in  the  said  hamlet. 

The  appellants  contended  that  they  were  not  liable  to  be  rated  in 
respect  of  their  said  property  assessed  in  and  by  the  said  rate  in  re< 
spect  of  the  expenses  of  lighting,  because,  at  the  time  of  the  passing 
of  Stat.  18  &  19  Vict.  c.  120.,  their  said  property  was,  under  tne  said 
local  Act,  wholly  exempted  from  being  rated  in  respect  of  such 
expensesi  and  therefore  is  now  wholly  exempted  by  the  operation  of 
the  said  stat.  18  &  19  Vict.  c.  120.  The  respondents  contended  that 
the  appellants  were  liable. 

•4511  ^^^  question  for  the  opinion  of  the  Court  was,  ^Whether  the 
^  appellants  were  liable  to  be  rated  for  the  expenses  of  lighting. 
If  the  Court  should  be  of  opinion  that  the  appellants  were  not 
liable  to  be  rated  for  the  expenses  of  lighting,  then  the  said  assess- 
ment was  to  be  reduced  by  the  sum  of  12^  10«. ;  otherwise  the  rate 
was  to  be  confirmed. 

Keane,  for  the  respondents. — The  appellants  are  liable  to  be  rated 
for  the  expenses  of  lighting.  The  disputed  rate  is  to  be  taken  to  have 
been  a  lighting-rate  made  by  the  respondents  under  The  Metropolis 
Local  Management  Act,  18  k  19  Vict  c.  120,  s.  161,  which  enacts 
that  *''  such  rates  shall  be  levied  on  the  persons  and  in  respect  of  the 
property  by  law  rateable  to  the  relief  of  the  poor  in  the  respective 
parishes,  and  shall  be  assessed  upon  the  net  annual  value  of  such 
property  ascertained  by  the  rate  for  the  time  being  for  the  relief  of 
the  poor ;"  and  puts  the  rates  in  all  respects  on  the  same  foojting  as 

(a)  BMt  London  Waterworlu  Coa^isy  «.  TrpHtoa  for  Miio  End  Old  Town,  17  (^  B.  kVL 
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the  poor-rate.  Then  sect.  165  enacts  that  "in  eyery  parish  or  part  of 
a  parish  in  which,  under  any  other  Act''  than  stat.  S  &  4  W.  4,  c.  90, 
referred  to  in  the  previous  part  of  the  section,  "  land  Is  now  rated,  in 
respect  of  expenses  of  lighting,  at  a  less  amount,  in  proportion  to  the 
annual  value  thereof,  than  houses,  or  is  now  wholly  exempted  from 
being  rated  in  respect  of  such  expenses,  such  land  shall  continue  to 
be  rated  to  evGTy  lighting-rate  made  under  this  Act,  at  such  less 
amount,  or,  where  such  land  is  now  wholly  exempted  as  aforesaid,  shall 
be  wholly  exempted  from  such  rate."  The  only  question  therefore  is, 
whether  the  land  occupied  by  the  appellants  was,  at  the  time  of  the 

i)a8siDg  of  Stat.  18  &  19  Vict.  c.  120,  wholly  exempted,  under  their 
i)cal  Act,  1  &  2  O.  4,  c.  Ixxii.,  from  being  rated  in  respect  of  ex- 
penses of  ^lighting.     The  local  Act  contains  no  clause  of  r^^^o 
exemption  whatever.    Its  80th  section,  under  which  the  ques-   ^ 
tion  arises,  is  a  clause  of  imposition.    No  doubt,  the  omission  in  that 
section  of  the  word  ^*  land    from  the  enumeration  of  the  various 
descriptions  of  property  thereby  declared  rateable,  enabled  the  pre- 
sent appellants  to  obtain  the  judgment  of  this  Court  in  their  favour 
in  East  London  Waterworks  Company  v.  Trustees  for  Mile  End  Old 
Town,  17  Q.  B.  512  (E.  C.  L.  R.  vol.  79),  that  their  property  did  not 
come  within  any  of  those  descriptions.    That  decision  only  shows 
that  the  local  Act  omitted  to  make  land  rateable  in  respect  of  ex- 
penses of  lighting ;  a  very  different  thing  from  wholly  exempting 
land  from  such  rateability.    The  Act  left  land  as  it  found  it,  untouched 
by  its  provisions.     In  a  subsequent  case,  Regina  v.  East  London 
Waterworks  Company,  18  Q.  B.  706  (E.  C.  L.  R.  vol.  83),  the  appel- 
lants were  held  to  be  rateable  to  a  paving-rate  in  respect  of  their 
mains,  pipes  and  other  apparatus  laid  down  within  the  paving  district, 
as  for  *'  land''  occupied  by  them ;  the  rate  being  made  under  a  statute 
which  mentioned  '*'  land"  amongst  the  subjects  made  liable  to  the  rate. 
That  case  was  followed  by  Regina  v.  Southwark  and  Yauxhall  Water 
Company,  6  E.  &  B.  1008  (E.  C.  L.  R.  vol.  88),  in  which,  also,  it  was 
held  that  a  water  Company  are  rateable  as  occupiers  of  the  land  which 
they  occupy  by  means  of  their  pipes.     Upon  the  question  whether 
soch  land  is  to  be  considered  as  having  been  wholly  exempted  from 
lighting-rates  merely  because  it  did  not  fall  within  the  enacting  words 
of  Stat.  1  &  2  G.  4,  c.  Ixxii.,  s.  SO,  the  remarks  of  the  Court,  with 
respect  to  tithes,  in  Hackney  and  Lamberhurst  Tithe  Commutation 
Kent  Charges,  E.  B.  k  E.  1,  44,  45  (E.  C.  L.  R.  vol.  96),  are  much  in 
point    The  Court,  in  giving  *judgment  in  that  case,  say :  '*  The  r#  ^ -« 
qaestion  in  regard  to  the  lighting-rate  is  of  more  complexity.  ^    ^ 
It  is  imposed,  by  the  same  161st  section,  on  the  same  persons  and  in 
respect  of  the  same  property.     There  is,  therefore,  the  same  prima 
facie  liability.     Before  the  passing  of  this  Act,  tbe  lighting-rate  was 
imposed,  under  the  Local  Act,  4  O.  8,  c.  43,  upon  'houses,  shops, 
warehouses,  coach-houses,  stables,  and  other  buildings :'  of  course  the 
tithe-owner  was  not  rateable  as  such ;  and  that  he  was  not  rated  then 
ean  have  no  effect  on  his  rateability  now.    By  sect.  165  of  stat.  18  & 
19  Vict,  c,  120,  any  land  which  under  any  previous  Act  was  exempt 
from  the  lighting-rate  shall  continue  exempt :  but  even  if  tithes  could 
be  considered  as  then  exempt  merely  because  they  did  not  fall  within 
the  enacting  words  of  stat.  4  O.  8,  still  they  are  not  land ;  and  to  this 
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word  no  larger  meaning  than  its  own  is  given  by  the  interpretation 
clause,  sect.  250,  of  stat.  18  &  19  Vict.  c.  120.  And  there  are  reasons 
to  be  foand  in  the  context  for  conlSning  its  meaning  to  what  it  ordi- 
narily imports."  "  It  may  perhaps  be  thought  that  the  Legislature 
did  not  intend  to  impose  tnis  rate  on  the  owners  of  incorporeal  here- 
ditaments. But  we  do  not  know  how  to  get  over  the  clear  words  of 
sect.  161,  which  make  liability  to  the  poor-rate  the  criterion.  We 
think,  therefore,  that  the  appellants  are  liable  to  this  rate."  The 
Court  appear  to  have  inclined  to  the  opinion  that  positive  words  of 
exemption  must  be  used  in  an  Act,  in  order  that  property  may  he 
said  to  be  "  wholly  exempted  from  being  rated"  under  the  Act,  within 
the  meaning  of  stat.  18  &  19  Vict.  c.  120,  s.  166.  [Blackbubn,  J.— 
The  point  seems  to  have  passed  through  the  minds  of  the  Court,  but 
♦4*541  ^^®^  ^^  ^^^  decide  it  either  *way.]  No  doubt,  the  language 
■'  of  the  Court  is  not  decisive;  their  view,  however,  seems  to 
have  been  that  positive  words  of  exemption  are  necessary  in  order  to 
get  rid  of  the  liability  to  the  lighting-rate,  imposed  by  sect.  161  upon 
all  land  liable  to  the  poor-rate.  The  expression  in  sect.  165,  '*  wholly 
exempted"  "  under  any"  "  Act,"  must  be  construed  strictly ;  and  it  is  to 
be  observed  that  it  differs  from  that  in  sect.  164 ;  which  section  exempts 
from  the  sewers'-rate  property  then  "entitled  to  exemption"  there- 
from. fCocKBURN,  C.  J. — If  the  land  occupied  by  the  appellants 
could  not  be  rated  under  the  local  Act,  was  it  not,  in  effect,  **  wholly 
exempted"  under  that  Act  ?  Crompton,  J. — May  not  the  Queen's 
carriages  be  said  to  be  "  wholly  exempted"  from  liability  to  turnpike 
tolls,  under  the  Turnpike  Acts,  although  no  liability  to  such  tolls 
was  ever  imposed  upon  them  by  statute  7] 

HuddlestoUj  contr^  here  read  from  the  judgment  of  Erie,  J.,  in 
Plymouth  General  District  Rate,  E.  B.  k  E.  691,  707  (E.  C.  L.  R.  vol. 
96),  holding  that  a  local  Act  which  "  made  all  the  tenements  forming 
the  populous  or  town  part  of"  a  "  borough  rateable,"  *'  so,  by  impli- 
cation, exempted  from  rate  all  the  tenements  forming  the  residue  of 
the  same  borough." 

Keane  continued. — The  question  whether  the  local  Act  there 
referred  to  had  the  effect  thus  stated  by  Erie,  J.,  was  not  discussed 
in  that  case.  In  deciding  the  present  case,  the  Court  can  look  only 
to  the  language  of  stat.  18  &  19  Vict.  c.  120,  s.  165,  and  of  the  local 
Act,  1  &  2  G.  4,  c.  Ixxii.,  s.  30. 

HuddlesUm,  for  the  appellants,  was  not  called  upon. 
♦4551  *CocKBURN,  C.  J. — The  construction  to  be  put  upon  stat.  18 
-I  &  19  Vict.  c.  120,  8.  165,  is  very  plain  and  simple.  It  is 
obvious  that  the  intention  of  the  Legislature  was  that  if  the  result  of 
the  previous  legislation  had  been  that  land  was  not,  at  the  time  ot  the 
passing  of  the  Act,  practically  rateable  to  the  lighting-rate,  the  prac- 
tical exemption  thus  enjoyed  should  continue.  And  I  think  that  the 
words  used  are  fit  and  proper  to  give  effect  to  that  intention. 
!  WiGHTMAN,  J. — ^I  am  of  the  same  opinion.  It  was  manifestiv  the 
intention  of  the  Legislature  that  where  land  was,  by  reason  oi  an^ 
existing  statute,  exempt  to  a  certain  extent  from  the  lighting-rate,  ii 
should  continue  to  have  the  benefit  of  exemption  to  that  extent ;  and 
that,  where  it  was  before  wholly  exempted,  it  should  remain  wholly 
^exempted  still. 


2  ELLIS  k  ELLIS.    Q.  B.  455 

Crompton,  J. — The  point  at  issue  is  yerj  narrow.  I  agree  with 
the  opinion  of  Erie,  J.,  in  that  passage  of  his  judgment  in  Plymouth 
General  District  Rate,  E.  B.  &  E.  707  (E.  C.  L.  R.  vol.  96),  to  which 
Mr.  Huddleston  has  referred  us ;  that  an  Act  which  makes  a  particular 
description  of  property  in  a  district  rateable,  by  implication  exempts 
from  rate  all  property  in  the  district  not  comprised  in  that  descrip- 
tion. The  property  of  the  appellants  was  thus,  by  implication,  wholly 
exempted  from  the  lighting-rate  by  the  local  Act.  And  I  have  no 
doubt  but  that  the  intention  of  stat.  18  &  19  Yict.  c.  120,  s.  165,  was 
to  keep  in  force  all  exemptions,  partial  or  total,  from  that  rate,  which 
it  found  in  existence. 

♦Blackburn,  J. — I  am  of  the  same  opinion.    Mr.  Keane   r^tA^a 
would  have  us  interpolate  into  the  166th  section  the  words   '• 
**  by  express  enactment^'  after  *'  wholly  exempted." 

Judgment  for  the  appellants. 


ALFRED  JOHN  ACRAMAN,  EDWARD  THOMAS  LUCAS,  and 
JAMES  FALLOWS,  Assignees  of  EDMUND  GWYER,  a  Bank- 
rupt,  V.  BATES.     Jan.  20. 

On  11th  Norembor,  1857,  A.  Mslgned  to  defendMit  the  cargo  of  •  ship  belonging  to  A.,  and 
then  eappoied,  both  by  him  and  defendant,  to  be  aboat  to  set  sail  for  England  with  the  cargo, 
firom  the  West  Coast  of  Africa.  Had  defendant  sent  to  the  master  of  the  ship  in  Africa,  earlj 
notice  of  the  assignment,  it  would  have  reached  him  there  before  12th  February,  1858,  the  day 
on  which  the  ship  actoally  set  sail  thenoe  on  her  homeward  royage.  Defendant,  howerer,  did 
Bot  send  the  notice  till  23d  January,  1858,  and  the  notice  then  sent  never  reached  the  master. 
On  1st  Maroh,  1858,  A.  l>ecame  bankrupt.  On  14th  April,  1858,  the  ship  arrived  in  England ; 
sod  on  the  same  day  the  master,  who  then  first  had  actual  notice  of  the  assignment,  delivered 
the  cargo  to  defendant,  notwithstanding  a  demand  of  it  by  A.'s  assignees  in  bankruptcy. 

Held,  that  defendant,  not  A.'s  assignees  in  bankruptcy,  was  entitled  to  the  cargo ;  for  that 
it  was  not  IB  the  possession,  order,  or  disposition  of  A.  at  tl^e  time  of  his  bankruptcy,  with  the 
consent  of  the  true  owner,  defendant,  within  stat  12  k  13  Viol  c.  106,  s.  125,  the  facts  of  tha 
ease  showing  that  defendant  was  guilty  of  no  laches  in  omitting  to  send  the  master  of  the  ship 
earlier  notice  of  the  assignment 

QwKre,  whether,  under  the  circumstances,  defendant  need  have  sent  the  master  any  notioo 
of  the  assignment  at  alL 

The  first  count  of  the  declaration  was  in  trover  for  the  conversion 
by  defendant  of  the  goods  of  plaintiffs  as  assignees  of  Gwyer,  a  bank- 
rupt. There  were  also  counts  for  money  had  and  received  by  de- 
fendant for  the  use  of  plaintiffs  as  such  assignees,  and  upon  accounts 
stated  between  defendant  and  plaintiff  as  such  assignees.  Pleas.  1. 
To  first  count,  not  guilty.  2.  To  same,  not  possessed.  8.  To  residue 
of  declaration,  never  indebted.    Issues  thereon. 

The  cause  came  on  for  trial  at  the  Bristol  Summer  Assizes,  1858, 
before  Ghannell,  B.,  when  a  verdict  was  taken  for  the  plainti&  by 
consent,  damages  10,0002.,  ^subject  to  a  case,  which  stated,  in  ^#457 
8abst.ance,  as  follows.  ^ 

The  plaintiff  Lucas  and  Fallows  are  the  creditors*  assignees,  and 
the  plaintiff'  Acraman  is  the  official  assignee,  of  Edmund  Gwyer,  who 
for  some  years  previous  to,  and  up  to  the  date  of  his  bankruptcy, 
which  occurred  on  Ist  March,  1858,  as  hereinafter  mentioned,  carried 
on  business  in  Bristol  as  an  African  merchant  and  shipowner,  under 
the  firm  of  Edmund  0  wyer  &  Son,  shipping  cargoes  of  goods  for  sale 


457  AGRAMAN  «.  BATES.    H.  T.  I860. 

t 

■  I  ' — * T 

^nd  barter  on  the  coast  of  Africa,  and  obtaining  thence  the  produce 
of  the  country.  The  action  was  brought  on  25th  Jane,  1858,  to 
recover  the  yaluc  of  the  cargo  of  a  ship  called  Esterias.  This  »hip 
was,  in  March,  1857,  the  property  of  the  bankrupt,  and  in  that  month 
ehe  sailed  from  Bristol  with  a  cargo  of  goods  of  the  bankrupt,  under 
the  command  of  Heniy  Jewell,  as  master,  whose  instructions  were  to 
sell  and  dispose  of  the  outward  cargo  on  the  coast  of  Africa  in  the 
nsual  way,  and  with  the  proceeds  to  obtain  and  to  bring  home  to 
JBristol  a  cargo  of  palm  oil,  gold  dust,  ivory,  and  other  African  pro- 
duce. On  13th  May,  1857,  the  bankrupt  wrote  and  shortly  after  seat 
by  a  ship  from  Bristol,  bound  on  a  voyage  to  the  West  Coast  of  Af- 
rica, a  letter  addressed  to  the  said  Captain  Henry  Jewell,  as  follows. 

"Captain  H.  Jewbll.  *' Bristol,  13th  May,  1857. 

"Dear  Sir, — We  send  this  by  The  Porto  Novo,  and  hope  you  had  a 
speedy  voyage  out.  Immediately  on  receipt  of  this  you  will  make 
out  a  Dill  of  lading  for  what  oil  you  have  on  board,  and  forward  to  us. 
No  doubt,  Captain  Townsend  will  call  at  the  Forts,  and  then  he  will 
post  it  for  you.    You  must  make  a  quick  voyage  this  time  to  make 

♦4581   ^P        ^^^®  ^^^*'  ^  ^®  ^^^^^  expect  to  *see  you  home  in  October. 
J   Trusting  you  will  make  a  prosperous  and  speedy  voyage  and 
enjoy  good  health,  *'We  remain,  yours  very  truly, 

"E.  GWYEB&SON." 

"Favoured  per  Captain  Townsend,  barque  Porto  Novo. 

"Captain  H.  Jewell,  Esterias,  West  Coast  of  Africa." 

On  18th  July,  1857,  the  bankrupt  wrote  and  shortly  after  sent  by 
another  ship,  bound  on  a  voyage  from  Bristol  to  the  West  Coast  of 
Africa,  another  letter  addressed  to  the  said  Henry  Jewell,  as  follows. 

"Captain  H.  Jewell.  "Bristol,  18th  July,  1857. 

*'  Dear  Sir, — We  have  not  yet  heard  from  you,  but  know  of  your 
arrival  out  only  by  one  of  Messrs.  Lucas's  captains  writing  it  on  the 
back  of  one  of  our  letters.  We  feel  convinced  you  should  make 
a  quick  voyage,  from  what  Captain  Blannin  tells  us,  as  oil  was  very 
plentiful,  and  very  few  vessels  to  load  to  windward.  Captain  Blannin 
will  leave  here  again  about  the  10th  September,  but  we  nope  you  will 
have  left  the  coast  before  the  time  he  arrives  out ;  but  should  you 
not,  you  will  know  by  this  when  to  look  out  for  him.  You  will  prob- 
ably not  hear  from  us  again,  as  no  ship  will  be  leaving  here.  Oil 
still  keeps  up  to  442.  here,  and  it  is  uncertain  as  to  its  going  higher, 
but  it  will  not  be  much  lower.  We  hope  you  have  succeeded  in  buy- 
ing jour  oil  low,  and  particularly  that  you  had  proper  measure. 

'*  Wishing  you  health, 

"  We  are  yours  truly, 
I  *'£dmund  Gwybb  &  Son." 

•'  Favored  by  Captain  Heslop. 

"  Captain  H.  Jewell,  schooner  Esterias,  West  Coast  of  Africa," 
*45d1  *Tlie  fact  of  the  bankrupt  having  written  and  sent  these  two 
^  letters  at  the  time  and  as  above  stated  was  admitted  at  the  trial. 
There  was  no  proof  whether  these  letters,  or  either  of  them,  had  or 
liad  not  reached  Captain  Jewell  or  the  ship  Esterias.  The  defendant 
was  and  is  one  of  the  registered  public  officers  of  The  West  of  England 
and  South  Wales  District  Bank,  ajoint  stock  banking  Company  having 
its  principal  place  of  business  at  Bristol.    The  bankrupt  had  been  for 
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some  time  before  August.  1857,  a  customer  of  the  bank,  and  in  that 
month,  for  securing  the  account  current  of  the  bankrupt  with  the 
bank,  and  interest,  he  entered  into  a  deed,  dated  81st  August,  18^7,  a 
copy  of  which  accompanied  and  was  to  be  taken  as  part  of  the  case,  pur 
porting  to  assign  the  ship  Esterias  to  the  defendant  and  Henry  W  er 
(.since  deceased),  two  of  the  registered  public  officers  of  the  said  banking 
Company,  for  the  benefit  of  the  banking  Company,  as  therein  men 
tioned.  The  said  assignment  was  duly  registered  by  the  defendart 
and  Henry  Were  as  mortgagees.  The  ship  was  afterwards  sold, 
and  the  proceeds  received  by  the  banking  Company.  On  11th  No- 
vember, 1857,  the  bankrupt,  for  the  considerations  therein  mentioned, 
exocuted  the  deed  bearing  that  date,  purporting  to  assign  the  cargo, 
goods,  merchandise  and  premises  therein  mentioned,  to  the  defendant 
and  Henry  Were  (since  deceased),  for  the  benefit  of  the  banking 
Company,  a  copy  of  which  last-mentioned  deed  also  accompanied  and 
was  to  be  taken  as  part  of  the  case.  Henry  Were,  in  the  deed  men- 
tioned, died  before  action  brought  On  22d  January  1853,  a  notice 
was  drawn  up,  signed  by  the  defendant  and  Henry  Were,  in  tho 
words  and  figures  following. 

♦'OJristol,  22d  January,  1858.    r^.^^ 
"Totbe  Captain  or  Master  of  the  brig  Esterias  and  to  all  ^ 

others  whom  it  may  concern. 
"  Sir, — We,  the  undersigned,  John  Bates  and  Henry  Were,  two  of 
the  registered  public  officers  of  The  West  of  England  and  South 
Wales  District  Banking  Company,  do  hereby  give  you  notice  that,  by 
a  mortgage  dated  31st  August,  1857,  Mr.  Edmund  Gwyer  of  this  city 
mortgaged  the  brig  Esterias  to  us,  on  behalf  of  the  banking  Company 
for  securing  to  the  said  banking  Company  the  balance  of  his  banking 
account;  and  that  by  a  deed  dated  11th  November,  1857,  the  saia 
Mr.  Edmund  Gwyer,  for  the  consideration  therein  mentioned,  assigned 
unto  us,  by  way  of  mortgage,  all  the  cargo  of  gold,  gold  dust,  ivoryi 
palm  oil,  and  other  goods  or  merchandise  with  which  the  said  brig  Este- 
rias was  then  laden,  and  all  other,  if  any,  the  cargo,  goods  and  merchan- 
dise whatsoever  which  should  at  any  time  or  times  thereafter,  before 
her  next  arrival  at  Bristol,  be  placed  on  board  the  said  brig,  or  with 
which  she  should  be  laden  at  the  time  of  such  arrival,  and  the  full 
henefit  and  advantage  thereof;  To  hold  the  same  unto  us,  the  said 
John  Bates  and  Henry  Were,  our  executors,  administrators,  and 
assigns,  for  further  securing  the  said  balance  of  Mr.  Edmund  Gwyer's 
hanking  account.  And  we  hereby  give  you  further  notice,  and  re- 
quire you  to  forward  to  us,  and  not  to  the  said  Mr.  Edmund  Gwyer, 
or  any  person  other  than  to  us,  the  bill  or  bills  of  lading  of  the  cargo 
of  the  said  brig  Esterias,  and  so  soon  as  you  shall  arrive  off  the  coast 
of  England,  on  your  return  from  your  present  voyage,  to  proceed 
with  the  said  ship  and  cargo  to  the  port  ot  Bristol  aforesaid,  and  to  no 
other  port  in  the  United  Kingdom  or  elsewhere  without  our  authority 
or  by  our  direction.  *And  we  hereby  give  you  further  notice,  r^^^i 
and  also  require  you  not  to  part  with  or  dispose  of  the  cargo  *• 
of  the  said  brig  Esterias,  or  any  part  thereof,  to  any  person  or  per- 
sons whomsoever,  other  than  to  us,  the  said  John  ]3ates  and  Henry 
Were^  and  that,  upon  your  arrival  in  Bristol,  you  do  forthwith  giV^ 
us  notice  thereof.  And  we  further  give  you  notice  not  to  pay  over 
any  moneys  which  may  become  due   tmd  payable  to  you,  or  ^hich 
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you  may  receive  as  captain  cf  the  said  brig  Esterias,  or  otherwise  in 
connection  with  her,  to  any  person  or  persons  other  than  to  us,  the 
said  John  Bates  and  Henry  Were,  or  to  such  other  person  or  persons 
as  shall  be  duly  authorized  by  us  to  receive  the  same.  And  we  fur- 
ther give  you  notice  that  if  you  shall  hereafter  pay,  or  cause  or 
permit  to  be  paid,  any  such  moneys  as  aforesaid  to  any  other  person 
or  persons,  contrary  to  the  notice  and  requisition  hereinbefore  con- 
tained in  that  behalf,  or  shall  otherwise  act  contrary  to  the  terms  of 
this  notice  and  the  requisition  hereinbefore  contained,  you  will  be 
held  liable  and  answerable  for  the  accounts  so  paid,  or  for  any  loss, 
damage,  or  expense,  which  may  be  incurred  by  us,  the  said  John  Bates 
and  Henry  Were,  or  the  said  Banking  Company,  by  reason  or  in 
consequence  thereof  and  proceedings  at  law  will  be  commenced 
against  you.(a) 

(Signed),  "  JoHN  Bates, 

"  Hbnry  Were." 

This  notice  was  posted  at  Bristol  on  2Sd  January,  1858,  directed  to 
the  captain  of  The  Esterias,  West  Coast  of  Africa. 

At  the  date  of  the  assignment  of  11th  November,  1857,  before  re- 

♦4621  ^®^^®^  ^»  ^^®  Esterias  was  in  fact  on  the  West  *Coast  of 
^  Africa,  taking  in  and  seeking  cargo.  Henry  Jewell,  the  mas- 
ter of  the  vessel,  had  died  on  10th  June,  1857,  and  on  his  death  the 
oommand  of  the  ship  was  taken  by,  and  she  thenceforth,  and  until 
her  arrival  in  the  port  of  Bristol  as  hereinafter  mentioned,  remained 
in  the  charge  of  George  Crispin,  who  had  gone  out  as  mate. 

On  18th  January,  1858,  the  ship  was  at  Cape  Lahoo  on  the  West 
Coast  of  Africa,  still  taking  in  and  seeking  cargo,  and  she  remained 
there  until  12th  February  in.  the  same  year,  when  she  set  sail  from 
thence  on  her  homeward  voyage  for  Bristol. 

Cape  Lahoo  is  situate  on  the  West  Coast  of  Africa,  between  Cape 
Palmas  and  Assinee,  Cape  Palmas  being  to  the  west  and  Assinee  to 
the  east  of  Cape  Lahoo. 

The  more  usual  mode  of  communication  between  Bristol  and 
places  on  the  West  Coast  of  Africa,  including  Cape  Lahoo,  is  by  sail- 
ing ships  trading  from  Bristol  to  the  said  West  Coast,  and  on  an 
average  two  or  three  of  these  ships  sail  from  Bristol  every  month. 
December  is  a  fitting-oat  month  in  the  year,  and  more  than  the 
average  number  of  such  ships  sail  in  that  month.  The  average  voyage 
for  these  ships  from  Bristol  to  Cape  Palmas  is  thirty -five  days,  and  the 
ships  usually  touch  at  and  frequently  carry  letters  to  Cape  Lahoo,  Assi- 
nee, Cape  Palmas,  and  other  places  on  the  West  Coast.  A  vessel  called 
The  Warrior  sailed  from  Bristol  on  16th  December,  1857,  as  she  had 
been  duly  advertised  to  do.  She  reached  Cape  Lahoo  on  8th  February 
1858,  and  a  box,  a  newspaper,  and  a  letter,  which  had  been  sent  by 
her  to  some  of  the  crew  of  The  Esterias,  were  delivered  to  the  persons 
for  whom  they  were  intended,  between  8th  and  12th  February,  1858, 
at  Cape  Lahoo.  There  is  a  regular  Government  mail  steamer  des> 
♦4631  P*^^^®^  ^  *^®  West  Coast  *of  Africa,  which  ordinarily  leaves 
^  Plymouth  on  the  24th  of  every  month.  A  letter  posted  in 
Bristol  on  the  23d  of  the  month,  unless  directed  to  go  by  any  parties 
ular  ship,  would  in  ordinary  course  go  by  the  Oovernment  mail 
Bteamer  of  that  month  from  Irlymouth.    There  is  no  oiher  port  in 

(a)  Th«  00wl  of  Um  dMd  of  lltb  NoTomberi  IW,  fufficiesttjr  appMn  firon  (hii  aotlotb 
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England  but  Plymouth  from  which  the  GoTernraent  African  mail 
goes.  The  steamer  conveying  the  mail  does  not  touch  at  Gape  Lahoo 
but  touches  at  Cape  Coast  Castle,  at  the  south-east  of  Cape  Lahoo^ 
and  at  Mezurado,  at  the  north-west  of  Cape  Lahoo.  Each  of  these 
places  is  distant  about  two  days'  voyage  by  steamer  from  Cape  Lahoo^ 
and  a  letter  sent  by  the  Government  mail  steamer  would  be  forwarded 
to  Cape  Lahoo  from  one  of  the  above  places  by  sailing  vessel  or 
otherwise  as  opportunity  offered.  Cape  Coast  is  the  nearest  place  to 
Cape  Lahoo  at  which  the  Government  mail  steamer  usually  touches. 
The  notice  signed  by  the  defendant  and  Henry  Were,  and  posted  at 
Bristol  on  23d  June,  1858,  not  having  been  directed  to  go  by  any 
particular  ship,  would  find  its  way  to  Plymouth,  and  in  ordinary 
course  have  been  despatched  by  the  Government  mail  from  Plymoutn 
on  the  24th  of  that  month.  The  Esterias,  having  set  sail  from  Cape 
Lahoo,  as  above  stated,  on  12th  February,  1858,  reached  Bristol  on 
14th  April,  1858,  having  on  board  the  cargo  obtained  on  the  West 
Coast  of  Africa. 

The  net  proceeds  of  this  cargo  realized  upon  sale  the  sum  of  53072. 
155.  lOrf. 

On  1st  March,  1858,  Mr.  Gwyer  filed  a  declaration  of  insolvency  in 
the  Bristol  Court  of  Bankruptcy,  and  on  the  same  day  a  petition  was 
presented,  and  adjudication  took  place  in  that  Court,  and  the  plaintiff 
Acraman  was  appointed  official  assignee.  The  other  plaintiffs  were 
^appointed  trade  assignees  on  23d  March,  1858.  The  Esterias  ritAaA 
arrived  in  the  Bristol  river  on  14th  April,  1858 ;  and  on  her  ^ 
arrival  there  on  that  day  one  Yowles  went  on  board  to  take  possession 
of  the  ship  and  cargo  for  the  banking  Company,  and  he  delivered  to 
Crispin,  on  going  on  board,  a  letter  dated  6tn  March,  1858,  as  follows. 

"Sir, 
"  We  beg  to  send  you  a  copy  of  a  notice  which  we  some  time 
since  forwarded  to  you ;  and,  as  solicitors  for  and  on  behalf  of  the 
mortgagees  of  the  ship  and  cargo,  we  have  to  reauest  that  you  will 
deliver  the  possession  of  both  ship  and  cargo  to  Messrs.  M.  Whitwell 
k  Son,  whom  we  have  authorized  to  take  possession. 

"  We  are.  Sir,  your  obai.  servts., 
"  To  the  Captain  or  Master  of  "  Savbrt,  Clark  &  Co." 

the  brig  Esterias." 

This  letter  had  been  written  on  6th  March,  in  anticipation  of  the 
ship's  arrival,  and  the  notice  enclosed  was  a  copy  of  the  notice  herein- 
before set  forth,  dated  22d  January,  and  postea  on  23d  January,  1858. 
The  above  letter  and  notice,  so  delivered  to  Crispin  on  14th  April, 
for  the  first  time  gave  him  notice  of  the  assignment  to  the  defendant 
(the  notice  of  22d  January  having  never  reached  him).  There  was 
no  proof  at  the  trial  of  any  notice  to  or  knowledge  by  Crispin,  prior 
to  14th  April,  of  the  bankruptcy  of  Gwyer.  Vowles  was  duly  autho- 
rized to  take  possession  of  the  ship  and  cargo  for  the  defendant, 
claiming  to  be  the  mortgagee  thereof,  and  possession  thereof  was  had 
by  and  retained  on  behalf  of  the  banking  Company  until  the  sale  and 
disposition  of  the  cargo  by  them.  Very  shortly  after  Vowles  had 
come  on  board  the  Esterias,  as  aforesaid,  and  had  delivered  the  above 
notice  and  letter,  the  messenger  from  the  Court  *of  Bankruptcy  r^^AR 
also  went  on  board  the  ship,  and  demanded  from  Crispin  the  ^ 
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possession  of  the  cargo  on  bebalf  of  the  assignees  of  the  bankrupt^ 
which  Crispin  refused  to  give.  The  assignees  continued  to  insist  on 
their  right  to  the  cargo,  but  it  was  delivered  by  Crispin  to  Whitw^ll 
&  Son,  on  behalf  of  the  banking  Company,  and  by  them  sold  on 
their  account.  An  order  for  sale  of  the  cargo  was  duly  made  by  the 
Court  of  Bankruptcy  upon  the  application  of  the  plaintiflb,  as  as- 
signees of  Gwyer,  before  the  action  was  brought,  to  enable  them  to 
sue  in  respect  of  any  title  which  they  might  have  under  sect  126  of 
The  Bankrupt  Law  Consolidation  Act,  1849. 

It  was  agreed  that  the  Court  should  have  power  to  draw  inferences 
of  fact. 

If  the  Court  should  be  of  opinion  that  the  plaintiflfe  were  not  entitled 
to  recover  damages  in  respect  of  the  conversion  of  the  goods,  which 
constituted  the  cargo  of  The  Esterias,  the  verdict  was  to  be  entered 
for  the  defendant. 

Montague  Smith,  for  the  plaintiflFs.(o) — The  question  is  whether  the 
carffo  was,  at  the  time  of  Gwyer's  bankruptcy,  in  his  possession,  order, 
or  disposition,  with  the  consent  of  the  true  owners,  the  banking  Com- 
pany represented  by  the  defendant.  It  is  contended  that  it  was  so 
within  the  meaning  of  The  Bankrupt  Law  Consolidation  Act,  1849, 
12  &  13  Vict.  c.  108,  s.  126.  The  banking  Company  became  the  true 
owners  of  the  cargo  on  11th  November,  1867,  and  were  bound  to 
send  out  to  Africa,  at  the  earliest  reasonable  moment  after  that  date, 
*4661  *^^*^^®  *^  ^^®  master  of  the  Esterias  of  the  assignment  of  the 
•^  cargo  by  Gwyer  to  them ;  in  order  to  put  an  end  to  Gwyer's 
possession,  with  their  consent,  of  the  cargo.  Until  that  was  done, 
the  possession  of  the  cargo  by  the  master  of  the  ship  was  the  posses- 
sion of  Gwyer.  The  case  finds  that  no  such  notice  was  sent  out 
until  23d  January,  1858,  upwards  of  two  months  after  the  assignment, 
and  too  late  for  the  notice  to  reach  the  coast  where  the  Esterias  bad 
been  until  after  Gwyer's  bankruptcy.  Had  the  notice  been  sent 
immediately  after  11th  November,  or  even  as  late  as  16th  December, 
1857,  it  would  have  reached  The  Esterias  before  she  sailed  on  hex 
homeward  voyage,  and  before  the  bankruptcy.  In  Belcher  r.  Bel- 
lamy, 2  Exch.  803,t  notice  of  the  assignment  by  a  creditor  to  a  third 
person,  of  a  debt  due  to  him  from  a  debtor  resiaing  in  Australia,  was 
sent  out  by  letter  to  the  debtor  in  Australia  within  a  reasonable  time 
after  the  assignment.  The  creditor  having  been  adjudicated  bankrupt 
before  the  letter  could  have  reached  Australia,  it  was  held  that  the 
debt  could  not  be  said  to  remain  in  the  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true  owner,  within  the  meaning  of 
the  Bankrupt  Act  then  in  force,  6  G.  4,  c.  16,  s.  72 ;  the  ground  of 
the  decision  being  that  the  true  owner,  the  assignee  of  the  debt,  bad 
taken  every  possible  step  to  obtain  possession  of  it.  [Crompton,  J.— i- 
Is  there  any  authority  that  it  is  necessary  to  give  notice  of  an  assign- 
ment of  chattels  7]  The  same  principle  must  apply  to  chattels  as  to 
debts,  in  a  case  where  it  is  impossible  for  the  assignee  to  take  imme* 
diate  physical  possession  of  the  chattels  assigned.  In  Btim  v.  Cftr- 
♦4^71  ^^^^^f  *^yl«  &  Cr.  690,  Lord  Chancellor  CoUenham,  *difiering 
^^'J  from  the  Court  of  Exchequer  Cbanaber,(6)  hdd  that  a  letlcr 

(a)  On  Taesday,  Janitary  17th. 

(6)  Barn  «.  Cnrrnlho,  1  A.  A  E.  883  (B.  0.  L.  R.  TXfl.  18).     AlBrmSBic  CAvalho  v.  BiC^4 
B.  A  Ad.  S8S  (B.  a  L.  B.  ToL  34). 
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tfent  bj  a  merchant  in  England  to  his  agent  at  a  foreign  port,  directing 
the  latter  to  hand  over  to  the  agent  there  of  a  London  house,  to  which 
the  merchant  was  indebted,  goods  of  the  merchant  in  his  agent's  pos- 
Eession  there,  amounted  to  an  equitable  assignment  of  those  goods  by 
the  mercliant  to  the  London  house ;  and  further  that,  the  bankruptcy 
of  the  merchant  haying  intervened  before  it  was  possible  for  the  letter 
to  reach  the  foreign  port,  the  goods  were  not  in  his  order  and  dispo- 
sition at  the  time  of  his  bankruptcy  with  the  consent  of  the  true 
owner.  The  Lord  Chancellor  expressly  rested  his  judgment  on  the 
admitted  impossibility  for  the  letter  to  have  reached  its  destination 
before  the  bankruptcy  happened.  He  says,  4  Myl.  &  Cr.  708 :  "  It 
was  argued  that  the  goods  in  the  hands  of  Bego"  (the  agent  of  the 
assignor  at  the  foreign  port)  "  were  in  the  order  and  disposition  of 
Fortunate''  (the  assignor)  **  at  the  time  of  his  bankruptcy,  and  that 
they,  therefore,  passed  to  his  assignees  ;(a)  but  that  argument  appears 
to  be  excluded  oy  the"  **  admissions,  as  I  must  take  it  as  a  fact  that 
there  was  no  possibility  of  informing  Rego  of  the  equitable  assign- 
ment before  the  act  of  bankruptcy.  There  is,  therefore,  the  absence 
of  the  consent  of  the  owner.  In  Langton  v.  Horton,  1  Hare  649, 
the  equitable  title  of  the  mortgagees  of  the  present  and  future  cargo 
of  a  ship,  which  was  on  her  voyage  at  the  time,  of  the  mortgage,  to 
the  cargo,  was  held  to  be  perfected  by  notice  of  the  mortgage  sent 
to  the  master  of  the  ship  and  receivea  by  him  during  *the  r^^go 
voyage;  Wigram,  V.  C,  in  giving  judgment,  saying  (1  Hare  '• 
boT):  "The  ship  was  at  sea  at  the  time  the  deed  of  assignment  was 
made.''  *'At  toat  time  the  parties  could  do  nothing  more  in  this 
country  with  reference  to  the  cargo,  than  execute  an  assignment  pur- 
porting to  assign  such  interest  as  Birnie"  (the  mortgagor)  ^'  had, — send 
a  notice  of  the  assignment  to  the  master  of  the  ship, — and  await  the 
arrival  of  the  ship  and  cargo."  That  is  an  authority  that  it  is  essen- 
tial, in  such  cases,  to  send  out  notice  to  the  master  of  the  ship  of  the 
assignment  of  the  cargo.  [Gbomfton,  J. — Suppose  that,  in  the  pre- 
sent case,  the  banking  Company  had  sent  the  master  an  earlier  notice 
of  the  assignment,  and  that  the  notice  had  miscarried?]  They  would 
then  at  all  events  have  done  their  best,  and  would  have  done  enough,, 
if  the  notice  had  miscarried  without  their  default.  As  it  is,  however,, 
they  must  take  the  consequences  of  their  own  neglect. 

/.  D.  Ookridge,  for  the  defendants. — First;  the  present  is  not  a  case 
of  goods  having  been .  in  the  possession,  order,  or  disposition  of  the 
bankrupt,  with  the  consent  of  the  true  owner,  within  sect.  125  of 
Btat.  12  k  18  Yict.  a  106.  Secondly ;  supposing  that  the  facts  do 
bring  the  case  within  that  section,  no  notice  was  necessary,  under  the 
section,  to  determine  the  consent  of  the  true  owner  to  the  bankrupt's 
possession  of  the  goods.  Thirdly ;  even  if  such  a  notice  was  neces- 
sary, it  was  given,  and  given  in  perfectly  good  time.  The  question 
whether  goods  are  in  the  reputed  ownership  of  a  bankrupt,  at  his 
bankruptcy,  is  one  of  fisu^t,  not  of  law.  Looking  at  the  facts,  here,  it 
appears  that  at  the  date  of  the  deed  of  assignment  of  the  cargo,  11th 
November,  1867,  the  ship,  as  the  deed  ^recited,  was  on  the  r^Aoa 
West  Coast  of  Africa.  The  bankrupt's  letters  of  18th  May,  *- 
and  18th  July,  1867,  to  the  captain,  clearly  show  that  the  bankrupt 

(«)  L  ••  tli«  Mrignaea  la  bMknpky. 
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iQiist,  in  Noyember,  have  expected  that  the  ship  was  on  t&e  eve  oT 
returning  home.  Where  was  the  necessity  for  the  defendavt,  knov^ 
ing  these  facts,  to  send  off  to  Africa  a  notice  which  be  oonld  have  ns^ 
reason  for  thinking  would  reach  the  ship  before  she  bad  started  on 
the  homeward  voyage  7  [Gockburn,  G.  J. — The  notice  was  sent,  in 
fact.  The  other  side  would  say  that,  by  sending  the  notice,  in  January^ 
the  defendant  showed  that  he  did  not  then  think  that  the  ship  was  on 
her  way  home.]  No  doubt,  as  time  went  on  and  the  ship  did  not 
arrive,  the  defendant  became  uneasy,  and  sent  the  notice  by  way  of 
caution.  The  impression  which  he  would  derive  from  a  perusal  of 
the  bankrupt's  letters,  before  referred  to,  namely,  that  the  ship  might 
be  expectea  home  shortly,  accounts  for  his  delay  between  November 
and  January  in  sending  the  notice.     [He  was  then  stopped.] 

Montague  Smith,  in  reply. — When  goods  are  assigned,  which  remain 
in  the  possession  or  disposition  of  the  assignor,  the  assignee,  if  he 
wishes  to  rebut  the  presumption  that  they  so  remain  with  his  consent, 
IS  bound  to  give  notice  of  the  assignment  to  the  person  who  holds 
them  for  the  assignor.  If  there  is  any  uncertainty  as  to  where  the 
goods  are,  the  assignee  must  still  do  all  he  can  in  order  to  give  the 
notice,  if  possible.  In  the  present  case,  granting  that  there  was  con- 
siderable uncertainty  as  to  the  time  of  the  return  of  the  ship,  the  de- 
fendant ought,  on  that  very  account,  to  have  sent  out  notice  of  the 
assignment  of  the  cargo  at  the  earliest  possible  opportunity.     [Cock- 

*4701  ^^^^»  ^*  '^' — ^^  ^^®  ^^^  ^^  ^^^  assignment  *the  defendant 
^  may  well  have  supposed  that  the  ship  was  about  to  sail,  if  not 
then  actually  sailing,  homewards  from  Africa.  No  doubt  arose  as  to 
her  remaining  longer  on  the  coast  of  Africa,  until  afterwards.  The 
delay  in  sending  the  notice  is  not,  therefore,  attributable  to  the  de- 
fendant's laches.]  It  was  imperative  on  the  defendant  to  send  early 
notice  of  the  assignment,  to  meet  the  contingency  of  the  further  deten- 
tion of  the  ship  abroad.  The  event  has  proved  that  the  notice,  if 
tfent  with  due  promptness,  would  have  been  in  time. 

CocKBURK,  C.  J. — This  is  a  pure  question  of  fact,  not  of  law :  and 
upon  this  question  of  fact  there  is  no  evidence  to  satisfy  us,  as  a  jury, 
that  the  goods  were  left  in  the  possession,  order,  or  disposition  of  the 
bankrupt  with  the  consent  of  the  true  owners.  The  circumstances  of 
the  case  show  that  there  was  no  laches  on  the  part  of  the  defendant 
from  which  any  consent  of  the  true  owners  can  be  infeirred.  Oar 
judgment  must  therefore  be  for  the  defendant. 

(WiGHTMAN,  J.,  was  absent.) 

Cbompton,  J. — I  am  of  the  same  opinion.     It  must  not  be  supposed 
ahat  we  think  it  was  necessary,  as  a  matter  of  law,  to  give  notice  of  the 
assignment  of  the  cargo.    But,  as  a  question  of  fact^  we  think  that  no 
•laches  has  been  shown  on  the  part  of  the  defendant.    He  did  every-  , 
thing  that  he  reasonably  could  under  the  circumstances. 

Hill,  J. — I  am  of  the  same  opinion.  We  must  not  be  taken  to 
give  an  opinion  either  way  on  the  question  whether  notice  of  the 
'*4711  ^^^9^°^^^^  ^f  ^^®  cargo  was  ^necessary*  The  question  for  us 
^  to  determine  is  one  of  evidence;  whether,  that  is,  there  is  any 
evidence  before  us  that  the  cargo  was  in  the  order  and  disposition  of 
the  bankrupt,,  at  the  time  of  his  bankruptey,  with  the  consent  of  the 
true  owner.    In  Joy  v. <]!ainpbeU>  1  Scb.^p. ^^lef.  828, 836,  Lord Bedes- 
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dale  explains  the  possession^  order,  and  disposition  of  goods  by  it 
bankrupt  with  the  consent  of  the  true  owner  to  be  **  where  the  poa- 
sessioD,  order,  and  disposition  is  in  a  person  who  is  not  the  owner,  to 
whom  they  do  not  properly  belong,  and  who  ought  not  to  have  them, 
bat  whom  the  owner  permits,  unconscientioualy  as  the  Act  supposes,  to 
have  such  order  and  disposition.  The  object  was  to  prevent  deceit 
by  a  trader  from  the  visible  possession  of  a  property  to  which  he  was 
not  entitled :  bu*-  in  the  construction  of  the  Act,  the  nature  of  the 
possession  has  always  been  considered^  and  the  words  have  been  con- 
strued to  mean  possession  of  the  goods  of  another  with  the  consent 
of  the  true  ownei."  Applying  that  doctrine  to  the  facts  of  the  present 
ease,  we  have  to  see  what  was  the  nature  of  the  bankrupt's  possession 
of  the  cargo,  and  whether  it  was  unconscientiously  allowed  by  the 
true  owners  to  remain  in  his  order  and  disposition.  Looking  at  the 
ship^s  supposed  position  at  the  time  of  the  assignment,  when  she  wa3 
supposed  to  be  on  her  voyage  home,  it  is  impossible  to  come  to  th^ 
conclusion  that  there  was  anything  unconscientious,  or  any  laches  in, 
the  conduct  of  the  defendant  in  not  sending  out  immediate  notice  to 
the  master  of  the  ship,  of  the  assignment ;  or  that  his  omission  to  dp 
so  left  the  cargo  in  the  order  and  disposition  of  the  bankrupt,  at  his 
bankruptcy,  within  the  meaning  of  stat.  12  &  13  Vict.  c.  106,  s.  125. 

Judgment  for  the  defendant. 


♦ISAAC  BADGER  and  PHILIP  WILLIAMS  v. CHARLES  r^.^^ 
SHAW  and  JOHN  GRIFFIN  WALKER,  Assignees  of  >-  *'-^ 
JOSEPH  WHITEHOUSE  and  WILLIAM  JEFFRIES,  Bank- 
rupts. 

If  goodi  uiigned  by  a  biU  of  sale  are  aUowed  bj  tho  person  to  whom  the  bill  of  sale  U 
ghren  to  remain  in  the  pof  Nition  of  the  person  who  gives  it,  and  the  latter,  while  still  in  pos- 
•Muoa  of  the  goods,  beoomcs  bankmpt,  the  mere  fact  that  the  bill  of  sale  was,  before  the 
Uakrapfcey  happened,  daly  registered  under  stat  17  A  18  Vict  o.  36,  s.  1,  will  not  prerent  the 
foodi  comprised  therein  from  passing  to  the  creditors  under  the  bankruptcy,  by  The  Bankmpt 
Iaw  Consolidation  ict>  12  A  13  Vict.  c.  106,  s.  125,  as  goods  in  the  possession,  order,  or  dis- 
position of^  the  baskrupt,  at  tho  time  he  became  bankrupt^  with  the  consent  of  the  true  owner. 

Stat  17  A  18  Tict  e.  36,  does  not  in  any  degree  narrow  the  application  of  the  doctrine  of 
tspited  ownership  in  bankruptcy. 

Spscial  case  stated  by  consent  of  theparties and  by  order  of  Black* 
bum,  J.,  without  pleadings;  under  The  Common  Law  Procednre 
Act,  1862, 15  k  16  Vict.  c.  76,  s.  46. 

In  the  year  1852,  Joseph  Whitehouse  and  William  Jeffries  pur- 
cliased,  from  The  Galyani2sed  Iron  Company,  certain  land,  furnaces, 
forges,  and  buildings,  with  the  appurtenances,  known  as  The  Phoenix 
Iron  Works,  situate  at  West  Bromwich,  in  the  county  of  Stafford, 
sabject  to  two  mortgages  of  80007.  and  26572.  16s.  Sd,  respectively: 
and  by  an  indenture  of  24th  September,  1854,  the  same  were  con- 
veyed to  the  said  Joseph  Whitehouse  and  William  Jeffries  accord- 
ingly. On  80th  April,  1855,  the  said  Joseph  Whitehouse  and 
William  Jeffries,  who  had  for  some  time  kept  a  banking  account 
with  the  Dudley  and  West  Bromwich  Banking  Company,  were  in- 
debted to  Ibe  banking  Gompai^y,  on  the  balance  of  their  aocouqi,  in 
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the  sum  of  18,549?.  ll*.  7rf.,  for  advances,  discounts,  and  advices  of 
bills  and  otherwise.    In  order  to  secure  to  the  banking  C6mpany  the 
♦4.7m  ^^^^^^}^^^  ^^®  on  the  ♦balance,  and  any  further  moners 
J   which  might  thereafter  become  due  to  them  from  the  said 
Joseph  Whitehouse  and  William  Jeffries,  to  an  amount  not  exceeding 
in  the  whole  15,000?.,  the  latter  agreed  to  mortgage  to  the  plaintiff, 
as  trustees  for  the  said  banking  Company  (subject  to  the  said  preri- 
ously  existing   mortgages),   the  said  Phoenix   Iron   Works  above 
mentioned,  and  also  the  engines,  machinery,  apparatus,  implements, 
utensils,  fixtures,  and  other  articles  and  things  in,  upon,  or  about 
the  said  ironworks,  and  belonging  to  the  said  Joseph  Whitehouse 
and  William  Jeffries.     The  said  Joseph  Whitehouse  and  William 
Jeffries  did  accordingly,  on  80th  April,  1855,  execute  to  the  plain- 
tiffs,  as  such  trustees,  a  deed  of  mortgage  of  the  said  works  and 
property,  a  copy  of  which  accompanied  the  case  and  was  to  be  taken 
as  part  of  it.    A  schedule  was  annexed  to  the  deed,  in  which  was  set 
forth  a  list  of  the  several  engines,  whirmseys,  machinery,  apparatus, 
implements,  utensils,   appendages,  fixtures,  and  other  articles  and 
things,  comprised  in  the  said  mortgage  security.    This  indenture  was 
afterwards,  and  within  twenty-one  days  after  its  execution,  duly  reg- 
istered under  stat.  17  &  18  Vict.  c.  88,  entitled  "An  Act  for  preventing 
frauds  upon  creditors  by  secret  bills  of  sale  of  personal  chattels,"  as  a 
mortgage  of  pergonal  chattels,  and  all  the  formalities  prescribed  by 
that  Act  were  duly  complied  with.    The  plaintiffs  never  entered  into 
possession  of  the  said  works,  or  of  any  of  the  mortgaged  premises, 
and  the  said  Joseph  Whitehouse  and  William  Jeffries  continued  in 
the  actual  possession  and  occupation,  and  apf>arently  in  the  owner- 
ship of  the  said  works  and  premises  up  to  and  at  the  times  of  the 
filing  of  their  petition  for  arrangement,  and  of  their  being  adjudicated 
bankrupts,  as  next  hereinafter  respectively  mentioned.    On   25th 
*4741  ^^'^®»  1855,  the  said  Joseph  Whitehouse  and  William  *Jcflfries 
-'   filed  in  the  Court  of  Bankruptcy  at  Birmingham  a  petition  for 
arrangement,  under  the  211th  section  of  The  Bankrupt  Law  Consol- 
idation Act,  1849,  and,  on  16th  August  following,  they  were  duly 
adjudicated  bankrupt,  under  the  228d  section  of  that  Act.    The 
defendants  were  afterwards  appointed,  and  now  are,  the  assignees  of 
their  estate  and  effects.    At  the  times  of  the  filing  of  the  said  petition, 
and  of  the  said  adjudication  of  bankruptcy,  respectively,  the  sauI 
'  Joseph  Whitehouse  and  William  Jeffries  were  still  indebted  to  the 
said  banking  Company,  on  the  said  account,  in  a  sum  exceeding 
15,000?.,  and  the  said  mortgage  security  of  30th  April,  1855,  was 
.  still  in  force  and  unsatisfied ;  and  at  the  same  times,  respectively,  there 
were  upon  the  said  works,  and  in  the  possession  and  apparently  in  the 
ownership  of  the  said  Joseph  Whitehouse  and  William  Jeffries,  cer- 
tain of  the  implements,  utensils,  and  other  articles  specified  in  the 
Raid  schedule  and  comprised  in  the  said  mortgage  security  of  30th 
April,  1855,  all  of  them  being  personal  chattels  and  not  fixtures. 
After  the  said  bankruptcy,  the  plaintiffs,  as  trustees  for  the  banking 
Company,  claimed  the  last-mentioned  implements,  utensils  and  articles 
under  the  said  mortgage  security.    The  defendants,  who  were  then  in 
possession,  refused  to  aeliver  up  the  same,  contending  thai,  under  tke 
i25th  section  of  The  Bankrupt  Law  Consolidation  Act,  1849,  the 
Court  of  Bankruptcy  had  power  to  order  the  same  to  be  sold  and  difi* 
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posed  of  for  the  benefit  of  the  creditors  under  the  bankruptcy,  not- 
withstanding the  registration  of  the  security ;  and  subsequently,  and 
before  the  sale  hereinafter  mentioned,  the  defendants  obtained  an 
order  from  the  said  Court  of  Bankruptcy  for  the  sale  of  the  above- 
mentioned  implements^  utensils,  and  articles,  for  the  benefit  of  the  said 
creditors,  as  having  been  in  the  order  and  disposition  of  the  bankrupts 
at  the  time  of  the  bankruptcy.  *This  order  was  obtained  ex  r^Atj-- 
parte  by  the  assignees,  and  without  notice  being  given  to  the  ^  ^ 
other  claimants.  By  agreement  between  the  parties,  the  said  imple-'' 
ments,  utensils,  and  articles  were  sold,  and  the  proceeds,  amounting 
to  1060^.  Os,  8d^  were  for  the  purposes  of  the  case,  to  be  considered  as 
remaining  in  the  hands  of  the  defendants,  to  abide  the  decision  of  this 
Court  upon  the  question  in  the  case. 

It  was  admitted  that  the  said  mortgage  security  was  made  bona  fide 
for  good  consideration,  and  without  notice  of  any  act  of  bankruptcy 
bj  the  said  Joseph  Whitehouse  and  William  Jeffries. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  regis- 
tration of  the  security  of  30th  April,  1855,  took  the  personal  chattels 
mentioned  in  the  schedule  thereto  out  of  the  order  and  disposition  of 
the  bankrupts  If  this  question  should  be  answered  in  the  affirma- 
tive, a  verdict  was  to  be  entered  for  the  plaintiff  for  the  sum  of  1060/. 
0«.  8d. ;  if  in  the  negative,  a  verdict  was  to  be  entered  for  the  de- 
fendants. 

H,  Lloyd,  for  the  plaintiffs. — ^It  is  admitted  that,  but  for  the  regis- 
tration under  The  Bills  of  Sale  Act,  of  the  mortgage  of  30th  April, 
1855,  the  chattels  assigned  thereby  would  have  remained  in  the  order 
and  disposition  of  the  bankrupts.  That  registration,  however,  pre-> 
Tented  the  chattels  from  passing  to  the  assignees  of  the  bankrupts 
under  the  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict.  c. 
106,  s.  125 :  which  enacts  that,  '^  if  any  bankrupt  at  the  time  he  be- 
comes bankrupt  shall,  by  the  consent  and  permission  of  the  true 
owner  thereof,  have  in  his  possession,  order,  or  disposition. any  goods 
or  chattels  whereof  he  was  reputed  owner,  or  whereof  he  ha!d  taken 
*upon  him  the  sale,  alteration,  or  disposition  as  owner,  the  r«A75 
Court  shall  have  power  to  order  the  same  to  be  sold  and  dis-  '- 
posed  of  for  the  benefit  of  the  creditors  under  the  bankruptcy  :  Fro-. 
Tided  that  nothing  herein  contained  shall  invalidate  or  affect  any 
transfer  or  assignment  of  any  ship  or  vessel,  or  any  share  thereof, 
made  as  a  security  for  any  debt  or  debts,  either  by  waj  of  mortgage 
or  assignment,  duly  registered  according  to  the  provisions  of  an  Act 
made  in  the  parliament  holden  in  the  8th  and  9th  years  of  the  reign 
of  Her  Majesty,  intituled  An  Act  for  the  registering  of  British  vessels, 
or  any  of  the  Acts  therein  mentioned."  The  object  of  this  and  the 
similar  enactments  in  the  earlier  bankrupt  Acts  was  to  prevent  ficti- 
tious  credit  being  obtained  by  a  trader  in  insolvent  circumstances,  and 
to  punish  the  unconscientious  conduct  of  the  true  owner  of  goods  in 
enabling  such  a  trader  to  obtain  fictitious  credit,  by  leaving  the  goods 
in  his  apparent  ownership :  Belcher  v.  Bellamy,  2  £xch.  SOS.f  That 
case  also  shows  that  the  question  whether  gooas  were  left  by  the  true 
owner  in  the  reputed  ownership  of  a  bankrupt  at  the  time  of  his 
bankruptcy,  is  a  (question  of  fact,  to  be  determined  by  looking  at  all 
the  surrounding  circumstances.    No  doubt»  possession  by  a  bankrupti 
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down  to  his  bankruptcy^  of  goods  of  wbioh  he  was  once  the  real 
owner,  is  primft  facie  evidence  that  he  continued  in  possession  of  them 
Rb  owner:  Lin^ard  v.  Messiter,  1  B.  &  C.  808  (E.  C.  L.  B.  vol.  8). 
That  was  an  action  by  the  assignees  of  a  bankrupt,  brought  to  recover 
property  in  the  bankrupt's  possession  as  reput^  owner.  The  plain- 
tiffs proved  that  the  bankrupt  had  once  been  the  real  owner  of  the 
*4771  S^^^  ^^  question,  and  that  he  continued  in  possession  of  them 
-'  *until  he  committed  an  act  of  bankruptcy.  It  was  held  that  it 
lay  upon  the  defendant  to  prove  that  the  bankrupt  had  ceased  to  be 
the  reputed  owner.  The  defendant  endeavoured  to  do  so  by  proving 
that,  long  before  the  act  of  bankruptcy,  the  goods  had  been  seized 
under  an  execution,  at  the  suit  of  a  creditor,  by  the  sheriff,  and  that 
they  were  conveyed  by  bill  of  sale  to  the  creditor,  who  afterwards 
demised  them  at  an  annual  rent  to  the  bankrupt,  who  continued  in 
possession  of  them  till  the  time  of  his  bankruptcy.  That,  soon  after 
the  bill  of  sale  was  executed,  the  creditor's  initials  were  marked  on 
all  the  goods.  But  the  Court  held  that  this  was  no  evidence  of  the 
Notoriety  of  the  change  of  property ;  and,  consequentlv»  that  there 
was  no  evidence  to  go  to  the  jury  that  the  bankrupt  had  ever  ceased 
to  be  the  reputed  owner.  That  case  differs  from  the  present,  in  that, 
there,  the  bill  of  sale  was  a  private  transaction,  and  did  not  therefore, 
to  use  the  expression  of  Bayley,  J.,  in  giving  judgment  (1  B.  k  C. 
313  (E.  C.  L.  R.  vol.  8),)  make  "notorious  to  the  world"  that  the 
bankrupt  had  ceased  to  be  the  real  owner.  That,  moreover,  is  a  very 
vague  expression,  and  is  disapproved  of  by  Parke,  J.,  in  Dickinson  v. 
Valpy,  10  B.  &  C.  128,  140  (EI.  C.  L.  R.  vol.  21),  where  he  says,  **If 
it  could  have  been  proved  that  the  defendant  had  held  himself  out  to 
be  a  partner,  not  'to  the  world,'  for  that  is  a  loose  expression,  but 
to  the  plaintiff"  himself,  or  under  such  circumstances  of  publicity  as 
to  satisfy  a  jury  that  the  plaintiff  knew  of  it  and  believed  him  to  be  a 

Eartner,  he  would  be  liable  to  the  plaintiff  in  all  transactions  in  which 
e  engaged  and  gave  credit  to  the  defendant,  upon  the  faith  of  his 
being  such  partner."  The  question  in  the  present  case,  therefore,  is, 
♦4781  '''''^®^^'®''  there  ♦were  such  circumstances  of  publicity  attending 
^  the  assignment  of  the  chattels  by  the  bauKrupts  to  the  plain- 
tiffs, as  that  parties  afterwards  dealing  with  the  bankrupts  must  be 
ffresumed  to  have  known  of  the  change  of  ownership.  It  is  con- 
tended that  the  registration  of  the  mortgage  under  The  Bills  of  Sale 
Act  gave  sufficient  publicity  to  the  assignment  to  raise  that  presump- 
tion. The  title  of  that  Act,  17  &  18  Vict.  c.  36,  is  "  An  Act  for  pre- 
venting frauds  upon  creditors  by  secret  bills  of  sale  of  personal 
^chattels."  The  preamble  recites  that  ''frauds  are  frequently  com- 
''raitted  upon  creditors  by  secret  bills  of  sale  of  personal  chattels, 
whereby  persons  are  enabled  to  keep  up  the  appearance  of  being  in 
good  circumstances  and  possessed  of  property,  and  the  grantees  or 
holders  of  suck  bills  of  sale  have  the  power  of  taking  possession  of 
the  property  of  such  persons,  to  the  exclusion  of  the  rest  of  their 
creditors.''  It  was,  therefore,  the  object  of  the  Act  to  do  away  with 
the  mischief  of  the  secrecy  oi  bills  of  sale.  Sect.  1  provides  for  their 
registration  as  a  remedy  for  that  mischief;  as  a  means,  that  is,  of 
giving  them  publicity.  This  section  does  not,  it  is  true,  either  refer 
to  or  impliedly  repeal  or  alter  sect  125  of  The  Bankrupt  Law  Con* 


solidation  Act»  1849:^    It,  however,  introduces  a  new  method  for 
making  notorious  a  change  in  the  ownership  of  personal  chattels, 
oamely,  by  filing  the  bill  of  sale,  &c^  and  thereby  giving  every  ere* 
ditor  of  the  assignor  of  the  chattels  the  means  of  knowing  that  he 
has  assigned  them.     [CocKBURN,  C.  J. — Is.  it  the  duty  of  creditors  to 
search  the  register  of  bills  of  sale  ?]     Perhaps  it  is  not ;  bat,  at  all, 
events,  a  creditor  who  assumes,  without  searching  it,  that  the  person 
with  whom  he  deals  id  the^owner  of  all  the  goods  in  his  possession, 
does  so  at  his  *peril.    There  is  no  more  hardship  upon  the   r^Ana 
creditor,  in  requiring^  him  to  make  the  search,  than  there  is  '- 
upon  persons  who  are  practically  required  to  look  at  notices  affixed 
to  church  doors  or  published  in  the  London  Gazette,  in  cases  where 
the  law  provides  that  constructive  notice  may  be  given  in  that  man- 
ner.   All  that  is  requisite  is,  that  the  creditor  should  know  where  to 
search,  and  this  information  is  afforded  him  by  sect.  3  of  the  Act. 
[Hill,  J. — Sect.  1  of  the  Act  makes  an  unregistered  bill  of  sale  in- 
effectual to  change  the  property  in  chattels  remaining  *'  in  the  pos- 
session or  apparent  possession  of  the  person"  who  makes  the  bill  of 
sale.    And  the  definition  of  "'  apparent  possession''  given  in  sect.  7 
shows  that  actual  possession  in  fact  is  meant.     The  scope  of  sect.  125 
of  Stat  12  &  18  Yict.  c.  106,  is  much  wider;  that  enactment  applying 
to  the  **  possession,  order,  or  disposition"  of  goods  by  a  bankrupt.] 
The  effect  of  the  statutes,  taken  together,  is,  that  after  the  registration 
of  a  bill  of  sale,  executed  by  him,  a  man  may  be  the  apparent  owner 
of  chattels,  and  yet  not,  by  law«  the  reputed  owner  of  them. 

SayeSf  Serjt.,  contri. — It  is  admitted  that  the  fact  of  the  registration 
of  a  bill  of  sale  is  an  important  element  to  be  taken  into  consideration 
in  determining  whether  goods  are  or  are  not  in  the  reputed  ownership 
of  the  assignor,  who  retains  possession  of  them  down  to  the  time  of 
his  bankruptcy;  but  that  fact  is  by  no  means  conclusive  against  the 
reputed  ownership.  It  is  said,  by  the  other  side,  th^t  the  registration, 
of  the  bill  of  sale  constitutes  such  public  notice  of  the  change  in  the 
ownership  of  the  goods  as  to  prevent  the  operation  of  sect.  125  of 
Stat.  12  &  18  Vict.  c.  106.  But  at  what  time  does  the  *regis-  f^^qa 
tration  commence  to  operate  as  notice  ?  Suppose,  for  instance,  '- 
that  the  bill  of  sale  is  registered  the  day  before  the  bankruptcy  occurs ; 
is  the  registration  eo  instanti  notice  to  every  creditor  of  the  assignor, 
however  distant  from  London  he  may  reside  ?  [Cbompton,  J. — My 
brother  Wightman  says(a)  that  he  feels  a  difficulty  by  reason  of  the 
mention  in  stat.  17  &  18  Vict.  c.  86,  s.  1,  of  "  assignees  of  the  estate 
and  effects  of  the  person  whose  goods  or  any  of  them  are  comprised 
in  such  bill  of  sate  under  the  laws  relating  to  bankruptcy  or  insol- 
vency," amongst  the  persons  as  against  whom  a  bill  of  sale,  if  not 
i^gistered,  is  to  be  null  and  void.  This  mention  of  assignees  in 
bankruptcy  looks^  he  thinks,  as  though  the  Legislature  had  in  view 
thereputcKi  ownership  clause  in  The  Bankrupt  Act^  and  contemplated 
that  the  bill  of  sale  should,  if  registered^  take  the  goods  the  subject 
of  the  sale  out  of  the  operation  of  that  clausa]  .  Stat.  17  &  18  Vict. 
<^  S6,  was  passed  for  the  further  protection  of  creditors,  and  mentions 
Ksignees  in  bankruptcy  merely  because  they  are  the  representatives 
of  the  creditors  unaer  a  banlcruptcy.    The  o^ect  was,  to  give  th^ 

(a)  WIghknuBy  JL,  bad  left  ihm  OmtI  AwiBftkiL  argiuieai 
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creditors  of  a  bankrupt,  amongst  others,  farther  protection  than  The 
Bankrupt  Act  afforded  them ;  not  to  cut  down  the  rights  which  they 
already  enjoyed  under  that  Act.  Had  the  Legislature  intended,  by 
Stat.  17  &  18  Yict.  c.  86,  to  repeal  or  modify  sect.  125  of  stat.  12  k  IS 
Yict.  c.  106,  they  would  have  done  so  in  express  terms ;  whereas  they 
have  carefully  abstained  from  giving  to  a  bill  of  sale  any  effect  which 
it  would  not  have  had  before.  It  cannot  have  been  the  intention  to 
put  creditors  under  the  obligation  of  pacing  a  fee  from  time  to 
«4An  **^™®  *^  search  the  registry  of  bills  of  sale,  on  pain  of 
J  losing  the  benefit  of  the  doctrine  of  reputed  ownership  by 
omitting  the  search.  The  statute  in  effect  enacts,' not  that  the  registra- 
tion of  a  bill  of  sale  shall  be  ipso  facto  notice  to  every  one,  but  that  no 
one  shall  have  notice  of  it  without  paying  a  fee.  If  registration  is  per 
se  notice,  there  was  no  necessity  for  the  proviso  at  the  end  of  stat.  12  k 
18  Yict.  c.  106,  s.  125,  excepting  registered  assignments  of  ships  from 
its  operation.  The  point  at  issue  was  discussed,  though  not  decided,  in 
Stansfeld  v.  Cubitt,  2  De  6.  &  Jo.  222,  where  Lord  Justice  Turner  ex- 
pressed a  strong  opinion  that  stat.  17  &  18  Yict.  c.  86,  does  not  in  any 
degree  narrow  the  application  of  the  doctrine  of  reputed  ownership. 
The  point  has  been  expressly  decided  in  the  bankruptcy  Courts,  in 
accordance  with  that  opinion,  both  in  England  and  in  Ireland:  in 
England  by  Commissioner  Holroyd,  in  Be  Daniel,  ex  parte  Ashby,  25 
Law  Times  188 ;  and  in  Ireland  on  the  construction  of  the  analogoos 
Irish  Bills  of  Sale  Act,  17  &  18  Yict.  c.  55,  by  Commissioner  Macan, 
in  Be  Arthur  O'Connor,  27  Law  Times  27.  Those  decisions,  though 
not  binding  on  this  Court,  are  entitled  to  its  respect ;  the  more  so  as 
thisy  were  unappealed  against. 

H,  Lloyd  was  heard  in  reply. 

CoGEBURN,  C.  J. — I  am  of  opinion  that  our  judgment  should  be  for 
the  defendants.  Oreat  weight  is  to  be  attached  to  the  decisions  upon 
this  very  question  of  the  learned  Bankruptcy  Commissioners  in  Eng- 
land and  Ireland.  In  addition  to  these,  we  have  a  clear  and  emphatic 
*4821  ®'^P'*®^^^^  ^'  opinion  by  Lord  Justice  Turner;  *and  although 
-'  the  decision  in  the  case  which  called  forth  that  opinion  did  not 
turn  upon  the  point,  that  only,  makes  the  Lord  Justice's  opinion  the 
more  remarkable,  he  having  gone  out  of  the  way  to  express  it.  It 
seems  to  me  that  The  Bills  of  Sale  Act  was  intended  to  give  further 
protection  to  creditors,  either  in  Bankruptcy  or  elsewhere ;  not  to  throw 
any  additional  impediments  in  their  way.  When  the  language  of  the 
Act  is  compared  with  that  of  The  Bankrupt  Act,  it  is  seen  that  the 
''  apparent  possession"  mentioned  in  sect.  1  and  defined  in  sect  7  of 
The  Bills  of  Sale  Act  is  not  co-extensive  with  the  reputed  ownership 
against  which  sect.  125  of  The  Bankrupt  Act  is  directed.  The  two 
Acts  were  not  passed  eodem  intuitu ;  the  latter  contains  no  formal  words 
to  alter  or  affect  the  former ;  it  has  not,  therefore,  in  any  way  altered 
or  affected  the  doctrine  of  reputed  ownership. 

(WiGHTMAN,  J.,  was  absent.) 

Crompton,  J. — I  am  of  the  same  opinion.  We  cannot  construe  The 
Bills  of  Sale  Act  by  putting  in  affirmative  words.  All  that  the  Act 
does  is  to  take  away  the  validity  of  bills  of  sale  unless  its  provisions 
are  complied  with ;  it  does  not  ^ve  them  extra  validity.  Unless  the 
effect  of  the  act  was  to  do  away  with  the  operation  of  the  reputed  owner* 


2  ELLIS  &  ELLIS.    Q.  Bt  482 

ship  clause  in  The  Bankrupt  Act  in  all  cases  wbere  a  bill  of  sale  of  goods 
in  a  bankmpt'B  possession  has  been  registered,  the  goods  in  the  present 
case  were  clearly  in  the  reputed  ownership  of  the  bankrupts.  I  do  not 
find  anything  in  The  Bills  of  Sale  Act  to  support  the  contention  that 
such  was  its  effect.  The  only  words  in  it  which  raise  any  doubt  are 
those  in  *8ect.  1,  to  which  my  brother  Wightnian  referrea,(a)  r*4QQ 
where  ''  assignees  of  the  estate  and  effects  of  the  person  whose  '- 
goods  or  any  of  them  are  comprised  in  such  bill  of  sale  under  the 
laws  relating  to  bankruptcy  or  insolvency"  are  mentioned  amongst 
the  persons  as  against  whom  an  unregistered  bill  of  sale  is  to  be  null 
and  void ;  words  which,  it  may  be  said,  show  that  the  I^egislature  had 
in  view  the  doctrine  of  reputed  ownership  in  bankruptcy,  and  intend- 
ed to  alter  it  I  do  not  think,  however,  that  we  should  be  justified  in 
attributing  to  the  use,  perhaps  unnecessary,  of  these  words  by  the 
Legislature,  the  effect  of  altering  the  provisions  of  The  Bankrupt 
Act,  in  the  absence  of  any  express  enactment  of  the  kind.  Nor  do  I 
think  that  the  same  kind  of  possession  of  goods  is  referred  to  in  the 
two  statutes,  the  language  used  in  them  being  very  different.  Lord 
Justice  Turner  appears  to  me  to  be  correct  in  the  view  which  he  takes, 
in  Stnnsfeld  v.  Cubitt>  2  De  G.  &  Jo.  222,  226,  that  the  enactment  in 
The  Bills  of  Sale  Act,  as  to  the  effect  of  omitting  to  register  a  bill  of 
sale,  merely  enumerates  different  classes  of  creditors,  classing  toge- 
ther ^*  various  persons,  with  some  of  whom  the  doctrine  of  reputed 
ownership  has  nothing  to  do."  We  have,  besides,  the  decisions  of 
the  Bankruptcy  Commissioners,  which  are  very  strong  authorities, 
though  not  absolutely  binding  on  us ;  and  which,  coming  from  per- 
sons peculiarly  learned  in  bankruptcy  law  and  being  unappealed 
against,  are  entitled  to  very  great  respect.  Our  judgment  must  there- 
fore be  for  the  defendants. 

Hill,  J. — In  this  case  the  title  of  the  assignees  must  prevail.  The 
question  stated  for  our  opinion  is,  whether  *the  registration  of  p^oj 
tiie  security  of  SOth  April,  1856,  took  the  personal  chattels  '- 
mentioned  m  its  schedule  out  of  the  order  and  disposition  of  the  bank- 
rupts. As  I  understand  the  contention  of  the  plaintiff's  counsel,  he 
relies  upon  two  grounds :  first,  that  the  goods  were  taken  out  of  the 
possession  of  the  bankrupts  by  force  of  The  Bills  of  Sale  Act ;  and, 
secondly,  that  the  registration  of  the  security  was  such  public  notice 
to  creditors  of  its  existence  as  to  prevent  the  goods  from  being  any 
longer  in  the  bankrupts'  possession  as  reputed  owners.  As  to  the 
first  point,  I  think  that  The  Bills  of  Sale  Act  in  no  wav  affects  the 
reputed  ownership  clause  in  The  Bankrupt  Act.  The  object  of  The 
Bills  of  Sale  Act  was  to  provide  certain  requirements  for  the  regis- 
tration of  bills  of  sale,  non-compliance  with  which  makes  those  secu- 
rities void  under  some  circumstances  and  as  against  some  persons. 
The  statute,  however,  goes  no  further,  and  carefully  avoids  any  refer- 
ence to  The  Bankrupt  Act.  Then,  does  the  mere  fact  of  the  registra- 
tion of  a  bill  of  sale  per  se  make  the  change  of  real  ownership  so 
notorious  that  the  reputed  ownership  thereby  ceases  ?  If  it  does,  the 
proviso  at  the  end  oi  sect.  125  of  The  Bankrupt  Act,  that  the  section 
shall  not  invalidate  the  transfer  or  assignment  of  any  ship  or  any 
share  thereof,  made  by  way  of  mortgage  or  assignment  duly  regis* 

(a)  6m  IMU  («r),  p.  480, 
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1,  irofild  be  perfeetlj  idle ;  far  the  Tegiatration  of  such  a  security 
would,  according  to  that  view,  take  it  out  of  the  operation  of  the 
statute,  without  any  eoaotment  to  that  efiTect. 

Judgment  for  the  defendant& 


♦Aftfti   *The  QUEEN  V.  The  Inhabitants   of  ST.  ANNE,  WEST- 
*^^"l  MINSTEB.  Jan.  21- 

NotwithiUnding  itat  35  6.  3,  o.  101,  it  is  necessary,  in  order  to  establish  thai  a  settlemcal 
has  been  gained  by  a  panper,  under  stat  3  A  4  W.  A  M.  c.  11,  s.  6,  by  being  charged  with  and 
paying  parochial  rates,  to  show  an  intention  to  charge  him  with  the  rates,  on  the  part  of  Iha 
oflcers  of  the  parish  in  which  the  settlement  it  alleged  to  hare  been  gained. 

P.  was  married  in  1825.  In  1833  his  wife  lefi  him,  and  went  to  lire  at  M.  In  NoTembcr, 
1841,  she  became  entitled,  in  possession,  to  a  freehold  house  in  M.,  which  she  occupied  thence^ 
forth  until  P.  became  chargeable  as  after-mentioned.  8b«  was,  by  her  married  name,  from 
time  to  time  rated  to  and  paid  the  poor-rate  in  M.,  in  respect  of  this  house,  on  an  naeesament 
of  upwards  of  ]0(.  yearly  valne ;  l>eing  described  in  the  rate-book  as  both  owner  and  oeeupier. 
In  June,  1842,  P.  came  to  M.,  and  resumed  oohabitation  with  his  wife,  but  left  her  again  in 
the  following  October,  and  never  afterwards  returned.  A  poor-rate  made  in  M.  before 
June,  1842,  was  paid  by  P.'s  wife  while  be  was  living  with  her  there.  After  his  departure  in 
0ctol>er,  1842,  the  wife  continued  to  be  rated  and  to  pay  the  rates,  as  before,  in  M.  The  pariA 
officers  of  M.  never  dealt  with  or  recognised  P.  as  a  rate-payer.  In  January,  1S69,  P.,  whe 
till  then  had  lieen  supported  by  his  wife,  became  chargeable  as  a  pauper  lanatio  in  W. 

On  a  case  stated  setting  out  these  facts,  and  giving  the  Court  power  to  draw  inferences  ef 
fact :  held,  that  P.  had  not  acquired  a  settlement  in  H.  under  etat  3  A  4  W.  A  M.  e.  11,  s.  ft. 

At  the  Warwickshire  Quarter  Sessions,  held  on  18th  October, 
1859,  on  the  hearing  of  an  appeal  by  the  overseers  of  St.  Anne, 
Westminster,  against  an  order  of  two  justices  of  Birmingham  made  in 
January,  1859,  adjudging  the  settlemeuVof  Alfred  John  Potter,  a 
pauper  lunatic,  to  be  in  the  said  parish  of  St.  Anne,  and  ordering  the 
guardians  of  the  Strand  Union  to  pay  certain  sums  to  the  respond- 
ents, the  guardians  of  the  parish  of  Birmingham,  in  respect  of  the 
said  lunatic,  the  Sessions  confirmed  the  order  subject  to  the  following 
case,  stated  for  the  opinion  of  this  Court. 

The  lunatic  pauper,  the  said  A.  J,  Potter,  is  about  sixty  years  of 
age ;  he  is  settled  in  the  appellant  parish,  and  the  order  is  properly 
made,  unless  the  pauper  gained  a  subsequent  settlement  by  rating  in 
the  parish  of  Merthyr  Tydvil,  by  reason  of  the  circumstances  *here- 
*4861  ^^^^^^  ^^^  forth.  He  was  married  on  26th  April,  1825,  at 
-'  the  parish  church  of  Merthyr  Tydvil,  in  the  county  of  Gla- 
morgan, to  Elizabeth,  the  lawful  daughter  of  John  and  Jane  Wil- 
liams, both  of  that  parish*  The  said  John  Williams  died  on  16th 
^  July,  1810,  leaving  a  widow  Jane,  a  daughter  Jane,  and  the  said  Eliza- 
beth, now  Elizabeth  Potter.  At  the  time  of  his  death  he  was  seised 
in  fee  of  two  houses  and  a  field  in  the  said  parish  of  Merthyr  Tydvil. 
The  following  is  an  extract  from  his  will. 

''  I  give,  devise,  and  bequeath  all  my  freehold  and  leasehold  property 
in  the  parish  of  Merthyr  Tydvil,  to  the  use  of  W.  M.,  D.  M.,  and  T, 
J.,  their  heirs,  executors,  and  administi^ators  respectively,  acoordingto 
the  nature  or  quality  thereof;  as  to,  for,  and  concerning,  all  my  free- 
hold and  leasehold  property  in  Merthyr  Tydvil,  iu  trust  to  permit 
and  auSer  mj  wife  and  two  daughters^  and  their  several  assigns^  to 
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receive,  and  take  the  rents,  issues  and  profits  thereof  respesti^moljr^  tli 
tenants  in  common,  for  and  daring  the  life  of  my  said  wife,  and  frorii 
and  immediately  after  her  decease,  then  in  trust  to  my  said  two 
daughters,  Jane  and  Elizabeth^  their  heirs,  executors,  administrators, 
and  assigns,  as  tenants  in  common,  according  to  the  nature  and  qual- 
ity of  the  said  estates,  and  as  far  forth  as  I  am  in  any  way  interested 
therein  or  entitled  thereto  respectively." 

The  said  Jane  Williams,  the  widow,  died  on  4th  November,  1841. 
Immediately  after  the  pauper's  marriage,  in  1825,  the  pauper  and  his 
wife  came  to  London,  and  lived  there  together  till  about  1833.  The 
pauper's  wife  then  left  him,  in  consequence  of  his  not  supporting  her. 
She  came  to  her  mother  at  Merthyr  Tydvil,  where  she  has  ever  since 
resided,  supporting  herself  by  keeping  *a  school,  with  the  r^Aotr 
help  of  her  interest  in  her  father's  property  since  the  mother's  '■ 
death.  Up  to  the  death  of  Jane  Williams,  the  mother  of  the  pauper's 
wife,  she  (the  mother)  was  the  occupier  of,  and  the  person  rated  for 
the  house  at  Merthyr  Tydvil,  hereinafter  mentioned.  From  the  death 
of  her  mother,  in  1841,  to  the  present  time,  the  pauper's  wife,  the  said 
Elizabeth  Potter,  has  occupied  and  resided  in  the  freehold  house  in  the 
parish  of  Merthyr  Tydvil,  devised  by  the  will  of  her  father,  for  which 
she  was  rated  as  hereinafter  mentioned,  with  the  exception  of  a  period 
of  about  three  years,  from  1852  to  1855;  during  which  she  let  the  same 
and  received  tne  rents  and  profits,  still  residing  herself  in  Merthyr. 
She  has  let  the  rest  of  the  freehold  property  in  the  said  parish,  so  de- 
vised as  aforesaid,  to  tenants,  and  has  received  the  rents  and  profits 
thereof  from  the  death  of  her  mother  to  the  present  time.  The  name 
of  the  said  Elizabeth  Potter  first  appears  in  the  rate-books  of  the  par- 
ish of  Merthyr  Tydvil,  in  a  poor-rate  made  on  4th  January,  1842, 
when  she  was  rated  in  respect  of  the  freehold  house  so  occupied  by 
her  as  aforesaid,  upon  an  assessment  of  142.  as  the  rateable  value,  aa 
follows. 


Party  rated. 


Owner. 


Hn.  Potter. 


Henelf. 


This  rate  was  appealed  against,  and  quashed.  In  the  next  rate, 
made  on  14th  April,  1842,  she  was  rated  in  the  same  way,  in  respect 
of  the  same  property,  upon  an  assessment  of  HI  lOs.  as  the  rateable 
value ;  and  upon  this  assessment  she  continued  to  be  rated  in  every- 
poor-rate,  down  to  November,  1851.  There  was  then  a  break 
*iu  her  rating,  whilst  the  property  was  in  the  occupation  of  r*AQQ. 
her  tenant.  From  September,  1855,  after  the  conclusion  of  ^ 
that  tenancy,  down  to  the  present  time,  she  has  continued  to  be  rated 
ia  respect  of  the  said  property,  upon  an  assessment  of  112.  10«.  as  the 
rateable  value.  In  all  toe  rates,  except  one,  the  name  inserted  is 
''Mrs.  Potter.''  In  a  rate  made  in  November,  1851,  the  name  i& 
''Elizabeth  Potter."  In  the  owner's  column  the  word  ''Herself"  gen- 
erally follows  the  name  "  Mrs.  Potter"  in  the  occupier's  column.  Ia 
other  c^ea,  the  name  in  the  owner's  column  is  either  "Mrs.  Potter'^ 
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or  ''  Elizabeth  Potter.^'    The  rates  have  all  been  paid  by  Mrs.  Potter 
when  she  was  the  party  rated. 

At  the  time  of  the  death  of  Jane  Williams,  the  widow,  the  pau- 
per was  living  away,  absent  from  his  wife.  About  the  month  < »{  April, 
1842,  he  addressed  a  letter  to  her.  Some  time  afterwards,  he  came 
and  lived  for  a  time  in  the  parish  of  Merthyr  Tydvil,  cohabiting  with 
his  wife.  The  periods  of  that  cohabitation  cannot  be  fixed  as  com- 
mencing earlier  than  22d  June,  1842,  nor  extending  further  than  27th 
October,  1842.  On  22d  June,  1842,  it  appears  that  he  signed  a  war- 
rant of  distress  on  a  tenant,  and,  on  22d  October,  1842,  he  signed  an 
agreement  with  a  new  tenant;  but  he  never  received  any  rent,  or 
otherwise  interfered.  With  the  above  exception,  the  pauper  has  con- 
tinued, since  1833,  to  reside  away  from  Merthyr  and  his  wife.  He 
was  supported  out  of  the  rents  of  the  freeholds,  or  by  the  earnings  of 
his  wife.  Shortly  after  this  latter  date,  he  left  Merthyr  Tydvil,  and 
has  not  since  returned,  nor  has  his  wife  seen  him  since.  Before  the 
pauper  returned  to  Merthyr  Tydvil  his  wife  had  paid  the  said  rate  of 
4th  January,  1842,  which  rate  was  subsequently  quashed.  The  next 
*4891  ^^^'  ^^  ^*  April,  1842,  *was  paid  by  her  on  24th  June,  1842, 
-I  The  other  rates  were  made,  on  7th  July  and  24th  October, 
1842.  The  rate  of  7th  July  was  paid  by  Mrs.  Potter  in  the  month 
of  October.  The  pauper  was  never  dealt  with  or  recognised  by  the 
officers  of  Merthyr  Tydvil  as  a  rate-payer.  Since  the  departure  of 
the  pauper,  his  wife  has  regularly  paid  all  the  rates  to  which  she  was 
assessed,  down  to  the  present  time. 

The  question  for  the  Court  was,  Whether,  under  the  above  cir- 
cumstances, the  pauper  gained  a  settlement  by  rating,  in  the  parish 
of  Merthyr  Tydvil. 

It  was  agreed  that  the  Court  should  be  at  liberty  to  draw  inferences 
of  fact. 

Macaulay,  in  support  of  the  order  of  Sessions. — The  pauper  did 
not  gain  a  settlement  in  Merthyr  Tydvil,  by  rating,  within  the  mean* 
ing  of  Stat.  8  &  4  W.  &  M.  c.  11,  s.  6,  which  enacts  that  "  If  any  person, 
who  shall  come  to  inhabit  in  any  town  or  parish,"  "shall  be  charged 
with  and  pay  his  share  towards  the  public  taxes  or  levies  of  the  said 
town  or  parish,  then  he  shall  be  adjudged  and  deemed  to  have  a  legal 
settlement  in  the  same,  though  no  such  notice  in  writing  be  delivered 
and  published,  as  is  hereby  before  required."  The  notice  referred  to 
is  that  relating  to  the  place  of  abode  and  number  of  the  family,  if  any, 
of  a  person  coming  to  inhabit  in  a  parish  or  town  ;  which  the  statute, 
by  sect.  8,  requires  the  churchwarden  or  overseer  of  the  poor  in  the 
parish  or  town  to  publish,  after  its  delivery  to  him  by  such  person ; 
that  section  enacting  that  the  forty  days'  residence  intended,  by  stats. 
IS  k  14  Car.  2,  c.  12,  s.  1,  and  1  Jac.  2,  o.  17,  s.  8,  to  make  a  settle 
ment,  shall  be  accounted  from  the  publication  of  the  notice.     By  stat 

*4.Qftl  ^^  ^'  ^»  ^'  ^^^'  ®'  *'  ***^  person  is  to  gain  a  settlement  by  being 
J  charged  with  and  paying  his  share  of  the  public  taxes  or  levies 
in  any  parish  into  which  he  shall  come,  in  respect  of  any  tenement 
not  being  the  yearly  of  value  of  lOZ.  In  order,  therefore,  to  gain  a  set 
tlement  by  rating  in  any  parish,  it  is  necessary,  first,  that  the  person 
who  is  to  gain  it  should  come  to  inhabit  there ;  secondly,  that  he 
ghould  afterwards  be  charged  with  and  pay  his  share  of  the  public 
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taxes  or  levies  there,  in  respect  of  a  tenement  rated  at  not  less  than 
10{.  yearly  value.  Even  supposing  that  it  can  be  said,  in  the  present 
cnse,  that  the  pauper  came  to  inhabit  in  Merthyr  Tydvil,  and  tnat  the 
payment  by  his  wife  of  the  rates  to  which  she  was  assessed  there  was 
a  payment  by  him,  still  he  was  never  charged  with  the  rates,  and  con- 
sequently gained  no  settlement :  Rex  v.  Sarratt,  Burr.  S.  C.  73,  Bex 
V.  Bramshaw,  Burr.  S.  C.  98.  It  may  be  conceded  that  the  settlement 
may  be  gained,  although  the  pauper  s  name  does  not  appear  in  the 
rate-book  as  that  of  the  person  charged :  he  must,  however,  in  such  a 
case,  be  known  by  the  parish  officers  to  be  the  occupier  of  the  tene- 
ment rated.  In  Bex  v.  Painswick,  Burr.  S.  G.  465,  Denison,  J.,  ex- 
pressed an  opinion  that  rating  the  house  only  might  be  sufficient  if 
the  tenant  paid ;  but  came  to  tnat  conclusion  on  the  ground  that  thd 
facts  showeid  that  "  the  parish  could  not  but  know  who  was  the  occu- 
pier." In  the  later  case  of  Bex  v.  Llangammarch,  2  T.  B.  628,  the 
ground  of  the  determination  in  Bex  v.  Painswick  was  stated  b^  Ash- 
burst,  J.,  to  have  been  the  notoriety  of  the  occupancy ;  and  it  was 
there  held  that,  where  a  farm  was  rated,  and  the  lanalord  paid  the 
rate,  and  was  allowed  it  by  the  tenant,  the  tenant  did  not  gain  a  set- 
tlement ;  it  being  stated  in  *the  case  that  the  overseer  of  the  r^AQ\ 
poor  knew  nothing  of  the  tenant,  nor  whether  he  resided  on  '- 
the  farm.  Again,  stat  S  &  4  W.  &  M.  c.  11,  s.  6,  is  not  satisfied, 
unless  the  person  who  has  been  charged  with  and  has  paid  parochial 
taxes  has  resided  in  the  parish  forty  days  after  the  charge  and  pay- 
ment :  Bex  V.  Bingstead,  7  B.  &  C.  607.  The  pauper,  it  is  true,  re 
sided  more  than  forty  days  in  Merthyr  Tydvil,  subsequently  to  24th 
June,  1842,  on  which  day  his  wife  paid  a  rate ;  but  he  was  not  the 
person  charged  with  that  rate.  His  wife  was  the  only  person  known 
to  the  parish  officers  as  liable  to  and  charged  with  the  rates.  It  is 
expressly  stated  in  the  case,  that  the  pauper  was  never  dealt  with  or 
recognised  by  them  as  a  rate-payer.  That  circumstance  distinguishes 
the  present  case  from  that  of  Bex  v.  Heckmondwicke,  2  Dougl.  564, 
where  the  pauper  was  held  to  have  gained  a  settlement  by  paying 
the  rates  charged  on  a  house  during  his  occupancy,  although  the 
name  of  the  former  occupier  had  been  continued  in  the  rate-books : 
the  grounds  of  the  decision  being,  that  the  parish  officers  knew  that 
the  former  occupier  was  dead ;  and,  that  the  charge  was  made  upon 
the  pauper,  and  could  be  on  nobody  else.     [He  was  then  stopped.] 

Wills,  contra. — It  is  contended  that  the  cases  cited  on  the  other  side 
are  of  doubtful  authority.  With  the  exception  of  Bex  v.  Bingstead, 
they  were  all  decided  before  the  passing  of  stat.  85  6.  8,  o.  101 ;  and 
in  Bex  v.  Bingstead  that  statute  was  not  referred  to.  They  all  turned 
'upon  the  principle  that  stat.  8  &  4  W.  &  M.  c.  11,  s.  6,  made  the  being 
charged  with  and  paying  parochial  *taxes  a  means  of  gaining  r^^go 
a  settlement  alternative  to  that  of  delivering  to  the  overseers  ^  '' 
the  notice  of  residence  required  by  the  earlier  Acts  and  by  sect.  8  of 
that  Act.  Stat.  85  G.  8,  c.  101,  however,  by  sect.  8,  did  away  with 
the  delivery  and  publication  of  such  a  notice  as  a  means  of  gaininga 
settlement ;  and  further,  by  sect.  1,  enacted  that  persons,  theretofore 
removable  from  a  parish  within  forty  days  after  coming  to  reside  in 
it,  should  not  be  removed  till  they  had  become  actually  chargeable  to 
the  pariah.    This  Act  thus  swept  away  the  grounds  upon  wnich  the 
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Courts  proceeded  in  the  earlier  cases  in  constming  stat  8  &  4  W.  & 
M.  c.  11,  s.  6 ;  namely,  that  to  satisfy  the  statute,  it  was  necessary  to 
show  notice  to  the  parish  of  a  person  coming  to  inhabit,  and  an  elec- 
tion on  their  part  to  charge  him.  Since  the  alteration  of  the  law  thus 
effected,  it  is  not  essential  to  consider  the  time  at  which  the  pauper 
comes  to  inhabit  in  a  parish,  or  whether  or  not  the  parish  authorities 
know,  whilst  he  is  resident  in  it,  that  he  is  liable  to  the  rates ;  pro- 
rided  that  he  in  fact  becomes  liable  to  pay,  and  does  pay  them :  Re* 
'^na  v.  St.  Marylebone,  15  Q.  B.  899  (E.  C.  L.  B.  vol.  69).  The  remarks  ^ 
of  Erie,  J.,  in  the  course  of  the  argument  in  that  case,  are  in  favour 
of  this  contention.  He  says  (15  Q.  B.  402) :  "  Stat.  3  W.  &  M.  c  11, 
in  the  earlier  part,  provides  for  the  settlement  of  a  person  coming  to 
inhabit,  after  tne  parish  has  had  formal  notice  of  his  coming  and,  by 
not  removing  him  for  forty  days,  has  shown  that  it  elects  to  permit 
2iim  to  stay.  Then  comes  the  section  in  question :"  (sect.  6),  "  and  it 
may  be  that  the  motive  of  the  Legislature  in  making  that  enactment 
was,  that  they  thought  the  act  of  the  parish  in  electing  to  treat  the 
itAQQ-i  ™&^  ^  A  fellow-parishioner  was  ^equivalent  to  notice  that  he 

^  bad  come,  and  that  not  removing  him  for  forty  days  was  acqui- 
escence." "  But  there  is  now  no  longer  power  to  remove  a  person  not 
actually  chargeable ;  so  that,  if  the  Legislature  had  that  motive,  it 
has  ceased  to  operate."  [Cbompton,  J. — The  decision  in  that  case 
turned  upon  the  construction  of  the  St.  Marylebone  local  Act,  which 
expressly  rendered  an  incoming  tenant  of  premises  in  that  parish 
liable  to  the  payment  of  the  rates,  in  proportion  to  the  time  of  his 
occupation,  in  like  manner  as  if  he  had  been  originally  rated.]  The 
ratio  decidendi  was,  that  such  a  tenant  was  "charged"  with  the  rates, 
within  the  meaning  of  stat  8  &  4  W.  &  M.  c.  11,  s.  6,  simplv  by  rea- 
son of  his  being  made  liable  to  the  payment  of  them  by  the  locai  Act 
[CocKBURN,  C.  J. — The  main  question  here  is,  whether  rating  a  wife 
is  equivalent  to  rating  her  husband?]  The  cases  show  that  where 
property  is  assessed,  the  person  who  pays  the  rates  assessed  upon  it  may 
gain  a  settlement,  although  not  ratea  nominatim.  In  Yiner's  Abridg- 
ment, tit.  S^lement  of  the  Poor  (K),  sect.  1,  it  is  laid  down  that  "  rating 
a  poor  occupier  of  a  house  for  his  landlord  to  the  king's  taxes,  is  a 
rating  him  within  the  new  explanatory  Act"  (8  &  4  W.  &  M.  c*  11,  a  B), 
"  to  make  a  settlement.''  ''  But  Fasch.  7  Ann.,  it  was  held,  that  pay- 
ing of  taxes  for  the  landlord  will  not  gain  a  settlement  for  the  tenant; 
he  must  be  charged  to  them  as  well  as  pay  them  upon  this  statute. 
The  word  (charge)  has  a  proper  signification,  and  means  such  taxes  as 
are  chargeable  upon  the  tenant.''  In  sect.  8  of  the  same  title  The 
Parish  of  St.  Mary  le  More  v.  Heavytree  in  Devon,  2  Salk.  478,  and 
*4941  ^^^^'  authorities  are  referred  to,  as  ^establishing  that  a  rate  for  a 

^  house,  without  a  rate  on  the  person  of  the  occupier,  is  sufficient, 
if  paid  by  the  occupier,  to  make  a  settlement.  That  the  question 
whether  the  parish  officers  have  notice  is  not  the  proper  test  to  apply 
in  determining  whether  a  settlement  has  been  gained  under  stat.  3  k 
4  W.  &  M.  c.  11,  8.  6,  is  shown  by  the  decisions  as  to  settlements  by 
hiring  and  service  under  sect  7  of  the  same  Act ;  which  establish,  that 
if  a  servant^  whilst  serving  under  a  yearly  hiring,  sleeps  for  forty 
nights  in  a  pariah,  however  casually  or  clandestinely,  he  gains  a  set- 
tlement ther^:  Bex  V.  AUon^.Burr.  S.  C.  418,  Bex  v.  Hedsor,  Cald. 
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51,  Bex  V.  St.  Peter's,  in  Oxford,  1  Str.  524,  8.  o.  8  Mod.  50.  Tfaere 
have  been  decisions,  even  nnder  sect.  6,  in  which  a  settlement  by 
rating  has  been  held  to  be  gained,  though  the  facts  rebutted  the  pre- 
sumption of  notice  to  the  parish  officers  that  the  person  held  to  hav^ 
gained  the  settlement  was  liable ;  Bex  i;.  Openshaw,  Burr.  S.  C.  522, 
Begina  v.  Husthwaite,  18  Q.  B.  447  (E.  C.  L.  B.  vol.  83).  At  all 
events,  the  doctrine  of  notice  is  no  longer  applicable  since  stat.  85 
6.  3,  c  101,  was  passed.  The  object  and  scope  of  that  Act  are  cor- 
rectly explained  in  a  note  to  Bex  v.  St.  Pancras,  2  B.  &  C.  122.(a) 

CoCKBURN,  C.  J. — I  am  of  opinion  that  our  judgment  should  be 
for  the  respondents.  A  long  series  of  cases  has  shown  that,  inr  order 
that  a  person  may  acquire  a  settlement  by  being  charged  with  and 
paying  parochial  rates,  there  must  be  an  intention  on  the  ^art  of  the 
parish  officers  to  charge  him  with  the  payment.  I  have  looked 
anxiously  for  some  evidence  of  such  an  intention  '^'in  the  pre-  r^j.o- 
sent  case ;  but  I  can  find  none.  Whatever  construction  we  '• 
might  ourselves  have  been  disposed  to  put  upon  stat.  3  &  4  W.  &  M. 
c  11,  s.  6,  we  must  adhere  to  the  current  of  authorities,  and  not  change 
that  which  has  hitherto  been  supposed  to  be  the  true  construction. 
The  only  case  adduced  in  support  of  the  opposite  view  is  Begini^  v. 
St  Marylebone,  15  Q.  B.  899  (E.  C.  L.  E.  vol.  69).  But  the  decision 
there  turned  upon  the  effect  of  the  local  Act,  which  provided  that  a 
person  coming  into  the  occupation  of  premises  in  that  parish,  after  a 
rate  had  been  made,  should  be  liable  for  his  proportion  of  the  rate, 
during  the  time  of  his  occupation,  as  if  he  had  been  originally  rated. 
The  Court  held  that  this  enactment  precluded  the  parish  officers  from 
saying  that  they  had  not  intended  to  charge  the  pauper.  Quite  inde- 
pendently, therefore,  of  what  ought  to  be  the  construction  of  the  Act 
of  William  and  Mary,  the  current  of  authorities  is  uniform  as  to  what 
has  been  the  construction  actually  put  upon  it. 
(WiGHTMAN,  J.,  was  absent.) 

Crompton,  J. — I  am  of  the  same  opinion.  We  are  bound  by  the 
authorities  to  see  whether  it  was  the  intention  of  the  parish  officers 
of  Merthyr  Tydvil  to  charge  the  pauper.  Bex  v.  Llangammarch,  2 
T.  B.  628,  shows  that,  although  it  is  unnecessary  that  the  pauper 
should  have  been  rated  by  name,  in  order  that  the  presumption  may 
he  raised  that  the  overseers  had  that  intention,  still  it  must  be  esta- 
blished that  the  overseers  knew  that  the  pauper  was  the  occupier  of 
the  rated  premises.  At  one  time  during  the  argument  I  thought  that 
Begina  v.  *Hulme,  4  Q.  B.  588  (E.  C.  L.  B.  vol.  45),  was  an  r^tiQa 
authority  the  other  way.  I  find  however  that  the  counsel  who  '• 
there  argued  in  support  of  the  view  which  the  Court  adopted,  after 
stating  that  it  had  "  been  decided  repeatedly  that  the  word  ^  charged' 
in  stat.  3  &  4  W.  &  M.  c.  11,  s.  6,  is  satisfied  without  the  partv  being 
named,  if  the  parish  has  notice  of  the  party  really  rated,"  saia,  *'  It  is 
not"  "necessary  here  to  contend  that,  if  the  name  6f  the  landlord  be 
expressly  inserted,  the  tenant  is  assessed:  and  where  no  name  is 
inserted,  and  the  tenant  is  not  known  by  having  paid  the  rate  or 
otherwise,  he  may  not  be  legally  the  party  rated,  as  in  Bex  v.  Llan- 
gammarch, 2  T.  B.  628.  But  here  there  is  no  doubt  of  notoriety  by 
payment."  In  that  case,  therefore,  the  facts  rendered  it  unnecessary 
to  question  the  earlier  decisions.    In  Begins  v.  Husthwaite,  18  Q.  B* 

(a)  B—  p.  128,  note  (a). 
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447  (E.  C.  L.  R.  vol.  88),  two  questions  were  raised,  the  one,  whether 
the  pauper's  husband  had  been  charged  with  the  rates ;  the  other, 
whether  he  had  paid  them.  The  Court  held  that  there  was  sufficient 
evidence  that  the  pauper's  husband  was  the  person  charged  and  that 
the  payment  was  made  on  his  behalf:  but  they  never  thought  of  say- 
ing th'  t  it  was  immaterial  whether  or  not  the  overseers  had  know- 
ledge of  those  facts.  The  decision  turned,  in  effect,  upon  the  intention 
of  the  overseers  to  charge  the  pauper's  husband.  I  quite  agree  that, 
if  such  an  intention  is  made  out  in  any  case,  it  is  immaterial  that  th6 
party  charged  is  not  rated  by  name  in  the  rate-book.  But  it  is  fur- 
ther suggested  that,  in  Begina  v.  St.  Marylebone,  15  Q.  B.  889  (E.  G. 
L.  R.  vol.  69),  Erie,  J.,  meant  to  state  that  the  effect  of  the  more  recent 
statutes  has  beea  to  sweep  away  the  whole  series  of  authorities  on 
♦4971  ^^®  construction  of  the  Act  of  William  and  Mary.  I  do  not 
J  *so  understand  his  language.  The  decision  in  that  case  ^ro- 
ceeded  upon  the  plain  words  of  the  St.  Marylebone  local  Act.  Look- 
ing at  the  facts  stated  in  the  case  before  us,  I  am  of  opinion  that  the 
pauper  was  not  "  charged"  within  the  meaning  of  stat.  8  &  4  W.  4, 
c.  11,  s.  6. 
(Hill,  J.,  was  absent.) 

Order  of  Sessions  confirmed. 


NICHOLSON  and  Others  v.  RICKETTS  and  Others.    Jan.  24. 

Von  8.  A  Co.,  morohants  trading  in  Baenot  Ayres  under  that  title,  agreed  with  defendaatii 
merchants  trading  in  London  under  the  title  of  R.,  B.  A  Co.,  to  carry  on  Joint  ezehaage 
operations ;  by  which  Von  S.  A  Co.  were,  at  Buenos  Ayres,  to  draw  bills  periodically  on  de- 
fendants, at  ninety  days'  sight,  to  sell  them  there,  and  to  invest  the  proceeds,  keeping  defend- 
ants oat  of  cash  advance  by  periodically  remitting  to  them  bills  to  the  same  amount  on  other 
firms,  to  be  bought  by  Von  S.  A  Co.  These  transactions  were  to  be  on  the  footiiig  of  a  com- 
munity of  profit  and  loss. 

Plain tiflfs,  another  firm  of  merchants  at  Buenos  Ayres,  bought  there  of  Von  8.  A  Co.  oertata 
of  the  bills  drawn  by  the  latter,  in  their  own  name,  on  defendants,  in  the  eouree  of  thcM 
operations.  Pliintiffs  were  induced  to  buy  the  bills  by  the  statement  of  a  broker,  employed 
by  Von  S.  A  Co.  to  procure  parchasers,  that  "  the  bills  were  all  in  order,  he  having  seee" 
defendants'  "  letter  of  credit  to  Von  8.  A  Co.,  in  virtue  of  which  the  bills  were  drawn." 
Defendants  refused  to  accept  these  bills  on  presentation.  Von  8.  A  Co.  beeame  bankrupts,  and 
plaintiffs  proved  on  the  bills  against  their  estate,  and  recovered  forty  per  oent.  of  the  amooat. 
Plaintiffs  also  brought  this  action  against  defendants.  The  declaration  contained  counts  oa 
the  bills  against  defendants  as  drawers;  counts  for  money  lent  and  money  had  and  received, 
and  a  count  for  the  breach  of  a  contract  by  defendants  to  accept  the  biUs. 

On  a  case  stated  embodying  the  above  facts,  and  giving  the  Court  power  to  draw  inftrencss 
of  fact :  held,  that  plaintiffs  had  no  cause  of  action  against  defendants.  That  defendants  wtie 
not  drawers  of  the  bills,  the  signature  **  Von  8.  A  Co."  to  the  biUs  not  including  defendaati, 
though  the  agreement  between  Von  8.  A  Co.  and  defendants  created  a  partnership  hetwssn 
them.  That  defendants  were  not  liable  for  money  lent»  plaintiib  having  made  no  loan  to  Vea 
S.  A  Co. ;  or  for  money  had  and  received,  plaintiffs  not  having  paid  money  on  a  eonaideratioB 
which  had  wholly  failed.  That  defendants  had  not  contracted  with  plaintiffs  to  aocept  the  bills; 
Von  8.  A  Co.  having  no  authority  to  make  such  a  contract  for  defendants,  and  (per  Cromptoa 
and  Hill,  Js.)  not  having  in  fact  made  any  such  contract^  the  broker's  statement  to  plainlifi 
amounting  merely  to  an  expression  of  belief  that  the  bills  would  be,  not  to  a  oontraet  that  th^ 
should  be,  accepted. 

Thb  first  count  of  the  declaration  was  on  a  bill  of  exchange,  drawn 

^4P81  ^^  Buenos  Ayres  by  defendants,  ^Messrs.  Bicketts^  Boutcher 

-I  &  Co.,  for  2600?.,  payable  to  defendants'  order,  ninety  days 
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after  sigbt ;  endorsed  by  defendants  to  Fielden,  Brothers,  and  by  tbem 
to  plaintiff  Averments :  that  the  bill  was  duly  presented  for  accept- 
ance, was  dishonoured,  and  was  protested ;  of  which  defendants  had 
due  notice.     Breach,  non-payment. 

The  third  count  was  similar  to  the  first,  on  another  bill  of  exchange 
for  12292.  19s.  2d. 

The  fifth  count  was  on  another  similar  bill  of  exchange  for  11707. 
Os,  10(1,  but  made  payable  to  the  order  of  Messrs.  Joseph  Green  &  Co., 
and  by  them  endorsed  to  plaintiffs. 

The  second,  fourth,  ana  sixth  counts  were  against  defendants  as 
makers  of  promissor^jr  notes  similar  to  and  corresponding  in  amount 
with  the  above-mentioned  bills  of  exchange  respectively. 

The  seventh  count  alleged  that,  in  consideration  that  plaintiffs^  at 
defendants'  request,  would  purchase  from  defendants  certain  bills  of 
exchange,  drawn  at  Buenos  Ayres  by  Messrs.  Yon  Seutter  St  Co. 
upon  defendants,  defendants  promised  plaintiffs  to  accept  the  said  bills 
CD  presentment  to  them  in  London.  Averments :  that  plaintiffs  di() 
purchase  the  said  bills  from  defendants ;  that  the  said  bills  were  pre> 
seated  to  defendants  for  acceptance  in  London ;  and  that  defendants^ 
refused  to  accept  the  same ;  whereby  the  said  bills  were  returned  to 
plaintiffs  protested,  and  their  value  lost,  and  the  price  thereof. 

The  eighth  count  was  for  money  lent,  money  had  and  received,  and 
money  due  on  an  account  stated. 

The  pleas  to  the  first,  third,  and  fifth  counts  traversed  the  drawing 
of  the  bills,  their  endorsenient,  and  the  notice  of  dishonour.  Those 
to  the  second,  fourth,  and  sixth  counts  traversed  the  making  of  the 
notes.  Plea  to  *the  seventh  count,  non  assumpsit.  To  the  r«49g 
eighth  count,  never  indebted.  ^ 

Issues  were  joined  on  the  pleas,  and  afterwards,  by  consent,  and  bv 
order  of  Crompton,  J.,  a  case  was  stated,  which,  so  far  as  is  materiaU 
was  as  follows. 

In  the  Spring  of  1857,  Edmund  Yon  Seutter  was  a  merchant  in 
Buenos  Ayr^s,  carrying  on  business  there  under  the  firm  of  £.  Yon 
Seutter  k  Co.  The  defendants  were  and  are  merchants  in  London, 
and  carry  on  business  under  the  firm  of  Messrs.  Bicketts,  Boutcher  & 
Co.  The  plaintiffs  were  and  are  merchants  in  Buenos  Ayres,  and 
carry  on  business  under  the  firm  of  Messrs.  Nicholson,  Oreen  &  Co. 
The  plaintiff  Mr.  John  Nicholson  also  alone  carries  on  the  business 
of  a  merchant  in  Liverpool,  under  the  firm  of  Joseph  Green  &  Co. 
Messrs.  E.  Yon  Seutter  &  Co.,  for  a  considerable  time  previous  to  1857, 
carried  on  large  transactions  in  business  with  the  defendants  and 
other  houses  in  England  and  the  Continent.  On  81st  January,  1857^ 
VoQ  Seutter  &  Co.  addressed  a  letter  to  the  defendants,  from  which  tho 
following  is  an  extract. 

"Buenos  Ayres,  81st  January,  1857. 

"  In  former  letters  you  stated  to  be  ready  to  listen  to  our  views  on 
exchange  operations.  We  now  beg  to  expose  you  a  business  which 
may  turn  out  a  very  profitable  one.  To  draw  in  April  or  May,  when 
exchange  is  very  likely  to  be  at  65^.,  and  ounces  860$,  from  10,000/. 
to  20,00021,  and  put  the  proceeds  in  the  bank,  which  may  pay  8  per 
cent,  interest ;  actually  the  bank  pays  10  per  cent,  and  covers  15  per 
cent.    This  bill,  drawn  at  ninety  days'  ^giit|  could  be  renewed  every 
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three  months ;  say,  draw  the  same  amount  and  remit  bills  for  equal 
sums.    In  this  way  you  may  be  only  in  cash  advance  for  three  or  four 

*5001   ^^y^'    ^^^^  is  ^^6  o^^y  way  to  get  funds  at  a  *favoiirable  rate 
^   for  the  Summer  season.    Several  respectable  houses  make  the 
same  business,  and  we  could  exchange  our  drafts  with  one  or  the  other 
of  them.    You  may  be  assured  that  we  will  be  cautious." 

To  this  letter  the  defendants  replied  as  follows. 

"  London,  27th  March,  1857, 
"Messrs.  Von  Seutter  &  Co.,  Buenos  Ay  res. 
"  Dear  Sirs. 

"  In  reply  to  the  various  paragraphs  contained  in  your  favour  dated 
81st  January  last,  bearing  on  the  lollowing  subjects,  and  to  simplify 
the  present  credits,  we  hereby  grant  you  a  blank  running  credit  for 
the  sum  of  twenty  thousand  pounds  (20,000?.)  sterling  (for  all  pur- 
poses), that  is  to  say,  you  are  at  liberty  to  draw  upon  us,  and  we  en- 
gage to  accept  the  bills  so  drawn  at  90  days'  sight,  in  advance  against 
Biver  Plate  produce,  whether  on  joint  account  between  us,  or  on  your 
own  account,  or  on  account  of  third  parties  to  our  consignment  in 
Europe,  with  permission  as  usual  to  draw  against  documents ;  it  being- 
understood  and  mutually  agreed  to,  that  the  bills  of  lading  of  the 
produce  shall  follow  immediately  or  as  soon  as  possible,  within  two 
months  at  most,  after  the  issue  of  such  bill  against  invoice.  In  case 
you  cannot  conveniently  cover  by  shipping  documents  in  the  course 
of  two  packets,  you  are  to  keep  us  out  of  cash  advance,  by  redrawing 
and  remitting  simultaneously  within  that  period,  to  the  extent  of  such 
amount  uncovered  by  shipping  documents." 

"  In  addition  to  the  above  credit  we  agree  to  the  proposition  you 
submit  to  us  as  to  joint  account  exchange  operations,  in  equal  shares 
between  us,  that  is  to  say,  you  may  draw  on  us  at  ninety  days'  sight 
for  10,0002.  or  20,0002.,  keeping  us  out  of  cash  advance  during  the 
*S0n  ^P®^^^^o^»  by  *remitting  and  redrawing  every  second  packet 
^  after  the  issue,  in  the  manner  described  in  the  preceaing  on 
|>rodiAee  accounts.  This  account  subject  to  interest  as  therein  stated, 
«iat  free  of  commission  on  either  side.  The  account  to  bear  the 
actualities  of  its  attendant  charges  and  earnings  pro  and  con,  and  to 
be  tfinally  closed  not  later  than  Slst  December  next.  We  place 
implicit  faith  in  your  judgment  and  intimate  knowledge  as  to  the 
solidity  of  the  concerns  wherein  you  employ  the  funds,  the  collateral 
866«rity  they  give,  and  as  to  the  undoubted  character  of  the  remit- 
tances j<m  make  to  us  during  the  operation  throughout.'' 

*'  We,  in  reference  to  the  future,  would  add  our  leaning  to  the 
impression  that  these  credits,  if  employed  mainly  in  exchange  opera- 
tions, are  in  their  ultimate  issue  likely  to  prove  more  remunerative 
than  if  applied  to  produce,  unless  a  good  margin  be  aflfbrded  for  reac- 
tion in  the  European  markets  during  the  working  of  the  operations* 
If  these  meet  your  views,  we  shall  thank  you  to  ratify  same  in  full 
detail  in  extenso  at  your  earliest  convenience, 

''  And  remain,  Dear  Sirs, 

"  Yours  very  truly, 

"RiCKBTTS,   BOUTCHBB  &  Oo.'* 

On  1st  June,  1857,  Messrs.  Yon  Seutter  k  Co.  wrote  to  the  defend* 
aote  as  foUows. 
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"  Buenos  Ayres,  1st  June,  1867.    ^ 
"Messrs.  Ricketts,  Boutcher  &  Co.,  London." 

"Dear  Sirs, 

'*  We  are  in  possession  of  your  favour  of  27th  March,  by  which, 
and  in  reply  to  various  paragraphs  contained  in  our  former  private 
letters,  you  grant  us  a  blank  running  credit  for  the  sum  of  twenty 
tboasand  pounds  sterling  (20,000/.),  for  all  purposes,  that  is  to  say, 
that  we  *are  at  liberty  to  draw  upon  your  good  selves,  and  you  r«5AQ 
engage  yourselves  to  accept  to  said  extent  our  bills  at  ninety  '- 
days  in  advance  to  Biver  Plate  produce,  whether  in  joint  account  with 
yoar  firm  or  in  consignments  for  our  account  or  account  of  third  par- 
ties, all  under  the  following  conditions.  Besides  this  credit  of  20,000/. 
in  blank,  you  authorize  us  to  draw  on  your  good  selves  at  ninety  days 
for  10,000/.  to  20,000/.  for  joint  account  exchange  operations,  keeping 
joa  always  out  of  cash  advances  during  the  operation,  by  remitting 
and  redrawing  every  second  packet.  This  account  subject  to  interest, 
as  stated,  but  free  of  commission  on  either  side."  "  With  respect  to 
the  credit  for  joint  account  exchange  operations,  it  is  understood  that 
SQch  transactions  (until  we  get  your  authorization  to  extend  them  up 
to  1st  March,  1858)  are  to  be  finally  closed  not  later  than  81st  Decem* 
ber,  1857.  We  have  answered  to  all  points  concerning  your  letter 
of  27th  March  respecting  credits,  and  beg  still  to  state  that  we  think 
it  quite  understooa  that  the  risks  for  bills  sold  on  terms  here  and  the 
risk  for  remittances  in  bills  is  mutual :  any  ultimate  loss  arising  from 
snch  transaction  shall  be  divided  in  equal  shares  between  your  good 
selves  and  us. 

"Expecting  your  approval  of  this  latter  paragraph, 

**  We  remain,  Dear  Sirs, 

'*  Yours  faithfully, 

"  E.  Vox  Sbuttkk  &  Co." 

Mr.  Von  Seutter,  the  principal  partner  in  the  firm  of  E.  Von  Seutter 
k  Co.,  wrote  a  private  letter,  aated  2d  June,  from  which  the  following 
is  an  extract. 

"I  am  sincerely  obliged  to  you  for  the  new  credit.  Please  rely  on 
my  prudence  in  all  transactions.  I  shall  certainly  not  expose  your 
funds  nor  mine.  With  regard  *to  the  exchange  transactions,  r«5Ao 
yon  should  allow  me  to  remit  finally  in  January  or  February,  as  ^ 
I  think  that  on  beginning  of  next  year  exchange  will  be  higher  than 
OD  the  end  of  this.  At  all  events  I  shall  act  according  to  circum- 
stances. It  would,  perhaps,  be  good  also  your  authorizing  me  to 
Temit  finally  the  third  month  instead  of  the  second.  It  is  understood 
that  I  would  postpone  the  remittances  only  in  the  case  I  should  be 
certain  to  remit  one  month  later  at  a  la.  higher  exchange ;  should  I 
have  negotiated  20,000/.,  then  I  would  at  all  events  remit  the  half, 
Bay  10,000/.,  in  the  second  month,  and  leave  for  the  third,  if  profita^ 
Me,  only  10,000/.  This  latter  10,000/.  I  would  trv  to  negotiate  to 
German  houses,  which  proceedings  would  have  always  five  to  six 
^ys,  and  keep  you,  therefore,  by  equal  voyages  of  the  steamers,  en- 
Jttely  out  of  cash  advance." 

To  these  letters  the  defendants  replied  as  follows. 

"  8th  August,  1857. 

*"  We  reply  to  your  est-eemed  of  1st  June,  answering  oar  qpeoial 


m  NICHOLSON  V.  RICEETTS.    H.  T.  1860. 

letter  dated  27tli  March.  In  deference  to  jour  wishes,  we  hereby 
modify  certain  portions  of  the  stipulations  therein  conveyed,  and 
forming  basis  for  conduct  of  our  business  relations.  These  modifica- 
tions refer  to,  firstly,  joint  exchange  operations.  We  hereby  authorize 
you  to  extend  the  period,  if  requisite,  for  final  close  of  these  transac- 
tions, to  1st  March,  1858.  We  should  prefer  our  original  terms  to 
remain  intact ;  nevertheless,  if  circumstances  should  hereafter  war- 
rant it,  you  are  at  liberty  to  remit  finally  the  third  month  instead  of 
the  second,  it  being  understood  that  you  would  postpone  the  remit- 
tances only  in  case  you  should  be  certain  to  insure  thereby  1$,  higher 
^"QAi  exchange,  and  that  the  amount  *then  afloat,  for  which  remit- 
-'  tances  to  cover  would  be  deferred  to  the  third  month,  do  not 
exceed  10,000Z.  as  maximum.  Your  suggestions  as  to  negotiating  to 
your  compatriots  are  not  tenable.  They  are  too  alert  in  their  interests 
to  lose  five  or  six  days,  and  their  invariable  practice  is  to  have  the 
firsts  left  for  acceptance  even  before  the  English  takers,  notwithstand- 
ing the  corresponding  seconds  and  thirds  being  remitted  to  the  Con* 
tinent.  Secondly,  It  is  understood  that  the  risk  for  bills  sold  on 
terms  with  you,  the  risk  for  remittances  in  bills  on  this  against  same, 
is  mutual,  as  is  also  the  risk  of  solvency  of  parties  to  whom  you 
deposit  proceeds  of  your  drafts  upon  us  on  interest,  provided  you 
take  good  and  ample  security  against  same,  not  else.  In  short,  all 
risks  accruing  from  these  exchange  operations  are  mutual,  and  any 
ultimate  loss  arising  therefrom,  save  the  proviso  just  stated  in  refer- 
ence to  money  on  loan  to  local  parties,  shall  be  .divided  in  equal 
moieties  between  your  good  selves  and  us.  Save  and  except  these 
said  modifications,  our  several  conditions,  contained  in  ours  of  27th 
March  last,  and  ratified  by  yours  of  1st  June,  remain  in  full  force 
and  inviolate." 

The  case  then  set  out  at  length  other  correspondence  between  Yon 
Seutter  &  Co.  and  the  defendants,  the  nature  of  which  will  sufiSciently 
appear  from  the  following  extracts. 

On  31st  July,  1857,  Von  Seutter  &  Co.  wrote. 

•*  We  think  now  to  enter,  by  next  mail,  in  the  following  exchange 
operations.  We  draw  12,0001"  (the  letter  described  the  proposed 
operations,  and  proceeded.)  ''If  we  succeed  to  do  this  business,  then 
of  course  remit  you,  on  1st  November,  the  same  amount  of  12,000L, 
'^'oO'l  in  good  *bills,  and  draw  again,  and  remit  you,  on  1st  Janu* 
-'  ary,  the  capital  benefits  and  interests.  Business  in  commission 
on  both  sides,  half  account." 

On  31st  August,  1857,  they  wrote  to  inform  the  defendants  of  their 
'*'  having  entered  on  a  joint  account  exchange  operation,  disposing  on 
your  good  selves  for  the  amount  of  12,000/."  "  This  amount  will  be 
placed  on  interest,  and  we  will  inform  you  fully  in  our  next  of  the 
employment  of  said  funds."  "  It  is  understood  that  we  keep  you  en- 
tirely free  from  cash  advance,  remitting  and  drawing  simultaneously 
on  1st  November.  Should  we  be  authorized  by  your  next  letter  to 
remit  only  in  January,  or,  say,  1st  February,  we  shall  do  so  if  we  find 
it  in  our  interest,  but  in  all  cases  we  shall  keep  you  out  of  cash  ad- 
vance." "  Should  we  see  exchange  lower,  next  mail,  which  is  not  to 
be  expected,  we  shall  draw  3000/.  or  40002.  more.  All  in  conformity 
with  your  separate  credit  for  exchange  operation.    Please  now  take 
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note  of  our  said  drafts,  which  we  recommend  to  due  honour."    (Here 
followed  a  Lst  of  twelve  bills,  dated  26th  August,  drawn  on  the  de 
fendants,  and  amounting  to  12,000^.) 

On  31st  October,  1857,  they  wrote  to  the  defendants. 

'*Our  final  remittances  will  not  be  made  before  lst  March,  as  re^ 
mitting  on  1st  January,  all  our  troubles  would  remain,  perhaps,  with- 
out remuneration.  The  present  packet  being  the  second  since  our 
irs&s  of  12,0002.  for  the  joint  account  exchange  speculation,  we  remit 
oa  herewith  the  equivalent  of  said  drafts  in  our  remittances  as  fc4 
ows."  (A  list  of  twelve  bills  on  different  firms  followed :  their  tota* 
amount  being  12,0342.  ISs,  4rf.)  "  We  hope  you  will  be  pleased  with 
the  selection  of  our  remittances;  we  can  say  they  are  all  *tip-  r»KAzj 
top  bills."  **  As  you  will  see  by  the  note  at  foot  we  have  dis-  '• 
posed  on  your  good  selves  the  same  amount  of  12,0342. 18^.  4d.  ninety 
days,  and  recommend  our  bills  to  due  protection." 

The  note  at  foot,  headed  "  our  drafts,"  contained  a  list  of  fourteen 
bills,  dated  28th  October,  drawn  on  the  defendants,  and  amounting  to 
12,0342. 18«.  4c2.  The  last  three  in  the  list  were  numbered  746,  786, 
736,  respectively,  and  were  those  sued  upon  in  the  lst,  8d,  and  6th 
counts  of  the  declaration. 

On  7th  November,  1857,  the  defendants  wrote  to  Von  Seutter  k 
Co. 

*' London,  7th  November,  1867. 

"The  exchange  adventure  you  have  entered  into  we  hope  will  turn 
out  well.  Your  12  drafts  dated  August  26th,  amounting  to  12,0002., 
to  the  order  of  various  parties,  have  met  due  honour."  "You  must 
act  according  to  your  discretion  in  the  final  winding  up  of  this  adven- 
ture. We  imagine  the  tenor  of  advices  by  this  mail  from  Europe  will 
render  the  profit  likely  to  accrue  somewhat  problematical.  You  will 
of  course  use  all  caution  in  lending  the  funds  on  your  side,  and  be 
likewise  extremely  careful  to  take  only  the  very  first-rate  unexcep- 
tionable paper." 

On  16tb  December,  1857,  the  defendants  wrote  to  Yon  Seutter  k 
Co. 

'*  London,  16th  December,  1857. 

"  We  address  you  by  this  conveyance,  in  the  hope  she  will  reach 
you  before  the  packet  of  the  8th  proximo,  by  which  letter  we  shall 
reply  in  full  detail  to  your  several  letters  of  81st  October,  now  in  our 
possession.  The  main  object  of  the  present  is  to  inform  you  that, 
vith  very  trifling  exceptions,  the  whole  of  the  bills  drawn  on  *your 
side*'  "  are  now  lying  under  dishonour,  owing  to  the  pressure  of  r^c^i^ 
the  times,  the  ravages  and  disorganization  ruling  in  monetary  *- 
matters  all  throughout  Europe.  We  grieve  to  learn  that,  amongst 
the  number,  your  drafts  on  this  city,  Belgium,  and  France,  figure  to 
a  very  considerable  extent." 

^' Of  12,0842.  188.  4c2.  remitted  in  your  last,  the  following  amounts 
are  notarially  noted  for  non-acceptance."  (Here  three  of  the  bills,  other 
than  those  now  sued  upon,  were  mentioned.) 

"  The  residue  of  your  said  remittances,  not  specified  herein,  are 
accepted,  but  notwithstanding  the  high  connection  of  names  the^ 
bear,  so  great  and  universal  is  the  distrust  now  prevalent,  that  their 
oonvcrsion  into  cash  would  be  a  matter  of  considerable  diffioulty,  and 
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tfie  eventual  retirement  of  some  of  the  number  is,  as  our  reoent  ad* 
vices  will  have  informed  you,  highly  problematical." 

(The  letter  then  referred  to  the  numerous  failures  of  eminent  firms 
in  LondiiD  and  elsewhere  which  had  recently  occurred,  and  to  others 
which  were  expected ;  and,  after  reminding  Von  Seutter  &  Co.  that 
their  accounts  with  the  defendants  showed  an  uncovered  balance  of 
exceeding  10,000?.  sterling,  proceeded.)  •*  We  are  compelled  to  adopt 
the  to  us  painful  and  reluctant  course  pursued  by  other  houses  with- 
out exception,  of  suffering  your  drafts  upon  us,  dated  28th  October, 
from  707  to  746,  both  included,  to  be  noted,  for  non-acceptance,  as  a 
measure  of  self-protection." 

"  Sincerely  do  we  trust  this  will  reach  you  in  time  to  prevent  your 
committing  yourselves  further  in  the  way  of  bills  of  exchange,  as  re- 
mittances or  otherwise,  for  in  times  like  these  it  is  impossible  to  state 
*5081  ^^^^  issues  will  *meet  honour  on  this  side ;  and  that  you  will, 
-*  on  receipt  of  this  intelligence,  take  prompt  measures  to  draw  ia 
your  outstanding  deposit,  the  proceeds  of  drafts  in  exchange  opera- 
tions, whether  with  private  firms  or  with  banks,  and  remit  to  your 
various  European  constituents  for  their  uncovered  engagements  in 
this  respect." 

On  81st  December,  1857,  Von  Seutter  &  Co,  wrote  to  the  defend- 
ants. 

"Buenos  Ayres,  81st  December,  1857." 

"Exchange  adventure.  This  business  will  not  turn  out  so  well  as 
you  expect,  as  at  the  present  state  of  things  we  fear  exchange  will 
remain  low."  "  It  is  indeed  fortunate  you  authorized  us  to  postpone 
remittances  for  final  settlement  up  to  the  end  of  February." 

"We  remit  you  herewith"  (here  followed  a  list  of  twelve  bills  on 
different  firms,  amounting,  in  all,  to  14,000/.),  "of  which  12,000/. 
to  the  credit  of  the  joint  Exchange  Adventure,  and  2000Z.  to  the 
credit  of  our  general  account.  Against  said  12,000/.  we  have  disposed 
on  your  good  selves"  (a  «list  of  bills  drawn  on  defendants,  dated  31st 
December,  and  amounting  to  12,000/.,  followed),  '*which  we  recom- 
mend to  due  protection  to  the  debit  of  said  Exchange  Adventure." 

It  was  admitted  that  the  above  letters  contained  a  true  account  of 
the  manner  in  which  joint  exchange  operations  wore  carried  on  i)C- 
tween  E.  Von  Seutter  k  Co.  and  the  defendants;  and  it  was  also 
admitted  that  the  several  bills  of  exchange  stated  in  the  said  letters 
to  have  been  remitted  by  the  said  E.  Von  Seutter  &  Co.  to  the  defend- 
ants were  in  fact  so  remitted ;  and  that  the  several  bills  of  exchange 
stated  in  the  said  letters  to  have  been  drawn  by  E.  Von  Seutter  &  Go. 
on  the  defendants  were  in  fact  so  drawn ;  and,  in  general,  the  facts 
**091  ^^^^  ^^  ^^^  *above  letters  were  admitted  to  be  correct. 
^  Amongst  the  bills  of  exchange  drawn  by  the  said  £.  Von 
Seutter  &  Co.  on  the  defendants,  on  account  of  the  said  joint  exchange 
operations,  were  the  three  bills  in  respect  of  which  this  action  was 
brought,  and  being  the  drafts  numbered  746,  785,  and  736,  in  E. 
Von  Seutter  &  Co.'s  letter  of  81st  October,  1857.  The  first,  No  746, 
being 

"  Buenos  Ayres,  28th  October,  1857. 

"  Ninety  days  after  sight  pay  this  our  first  of  exchange  (second  and 
^hird  unpaid)  to  the  order  of  ourselves,  the  sum  of  2600/.  sterling,  valo^ 
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received  of  Messrs.  KicholsoU;  Green  k  Co. ;  which  place  to  aeeount 
u  advised."  (Signed^  "  E.  Von  Seuttbb  k  C!o." 

*'To  Messrs.  Ricketts,  Boutcoer  &  Co.,  London." 

Endorsed.     "  Pay  Fielden,  Brothers  &  Co.,  or  order. 

"  E.  VoN  Sbuttbb  &  Co." 
''  pp.  Fielden,  Brothers  &  Co. 

"  John  Pioksrsoill." 

The  second,  No.  785,  for  1229Z.  19^.  2d,  was  precisely  similar,  and 
bore  the  same  endorsements. 

The  third,  No.  786,  for  11701  Oe.  lOd,  was  similar,  but  drawn  pay- 
able to  the  order  of  Joseph  Green  k  Co.,  and  was  endorsed : — 

•'  pp.  Joseph  Green  k  Co., 

"  Thomas  B.  Gibbons." 

The  ordinary  manner  in  which  merchants  at  Buenos  Ayres  pur* 
chase  and  sell  exchange  on  Europe  is  as  follows.  A  firm  about  to 
draw  on  persons  in  Europe  makes  it  known  generally,  through  a 
money-broker,  that  they  have  exchange  upon  Europe  to  dispose  of. 
Those  who  are  desirous  of  procuring  bills  on  Europe  agree  to  pur- 
chase such  an  amount  of  exchange,  in  pounds  sterling,  as  may  suit 
both  parties :  the  price  is  expressed  by  taking  *the  gold  doub-  r^'-'tn 
loon,  or,  as  it  is  generally  called  there,  the  gold  onza  or  ounce,  ^ 
as  equivalent  to  a  particular  number  of  shillings.  The  fewer  the 
shillings  that  are,  by  the  bargains,  to  be  taken  as  equivalent  to  a 
doubloon,  the  greater  is  the  amount  received  by  the  seller  of  the 
exchange.  This  amount  is  matter  of  bargain  in  each  case.  The 
amount  depends  partly  upon  the  current  rate  of  exchange,  and  partly 
upon  the  credit  of  the  intended  drawers  of  the  bills.  When  the  bar- 
gain has  been  completed,  for  the  purchase  of  so  much  exchange  in 
pounds  sterling,  at  such  a  price,  the  purchaser  furnishes  the  seller 
with  the  names  of  those  to  whose  order  he  wishes  the  drafts  to  be 
made  payable,  and  the  amount  payable  to  each.  This  is  regulated 
entirely  by  the  purchaser,  who  may,  if  he  likes,  have  one  draft  for 
the  whole  amount  he  has  engaged,  or  may  have  as  many  drafts  as  be 
will,  payable  to  as  many  different  persons  as  he  will,  provided  the 
aggregate  of  the  whole  amounts  to  the  stipulated  sum.  Exchange 
being  always  purchased  for  remittance  to  Europe,  the  Buenos  Ayres 
purchaser  generally  names,  as  the  payee  or  endorsee  of  the  bill,  a 
merchant  resident  in  Europe,  so  that,  in  practice,  the  purchaser  of  the 
exchange  seldom  becomes  a  party  to  the  bill. 

Messrs.  E.  Von  Seutter  k  Co.,  in  October,  1857,  employed  Charles 
Bader,  a  money-broker  of  Buenos  Ayres,  to  procure  purchasers  of 
their  drafts  on  Europe*  Mr.  Bader  had  made,  at  Buenos  Ayres,  the 
following  statement  on  oath,  which  it  was  agreed  should  form  part 
of  the  case  and  be  admitted  to  be  true.  *'*  That,  in  October,  1857,  he 
proposed  to  Mr.  William  Alexander  McLean,  a  partner  of  the  firm 
of  Nicholson,  Green  k  Co.,  Messrs.  Edmund  Yon  Seutter  k  Co.'s 
drafts  on  Ricketts,  Boutcher  k  Co.,  of  London,  to  the  amount  of 
SOOOt  sterling;  to  *  which  drafts  the  said  William  Alexander  p^ii 
HcLean  expressed  a  dislike,  and  refused  them,  but  subse-  '- 
qoently  did  take  them,  on  his  assuring  him  that  the  bills  were  all  in 
^er ;  he  having  seen  Bicketts,  Boutcher  k  Co.'s  letter  of  credit  to 
'  K  Von  Seutter  k  Co.,  in  virtue  of  which  the  said  bilk  were  drawn.'* 
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The  plaiiiti£b,  accordingly,  agreed  with  the  said  Charles  Bader  to 
purchase  E.  Von  Seutter  k  Co/s  drafts  on  the  defendants  for  50001 ; 
and  paid  Messrs.  E.  Yon  Seutter  &  Co.  for  the  same,  at  the  rate  of 
69s.  6d.  per  doubloon,  being  equal  to  1438|4  doubloons.    The  three 
bills  of  exchange  in  question  were  then  drawn  by  the  said  Messrs.  K 
Von  Seutter  &  Co.,  and  the  two  numbered  746  and  736  were  to  be,  at 
the  reauest  of  the  plaintif&,  endorsed  by  Messrs.  E.  Von  Seutter  k 
Co.  to  Messrs.  Fielden,  Brothers  &  Co.,  or  their  order,  and  delivered 
to  the  plaintiffs,  and  by  them  transmitted  to  the  said  Messrs.  Fielden, 
Brothers  k  Co.,  Liverpool,  for  the  purpose  of  making  a  payment  U 
them  on  account  of  the  plaintiffs'  said  firm  of  Nicholson,  Green  k  Co. 
The  draft  numbered  736,  for  1170t  Os.  lOrf.,  was,  at  the  request  of  the 
plaintifib,  made  payable  to  Messrs.  Joseph  Green  k  Co.  or  order,  and 
was  transmitted  by  the  plaintiffs'  said  firm  of  Nicholson,  Green  k  Co. 
to  the  said  firm  of  Joseph  Green  k  Co.  in  Liverpool,  as  their  agents 
to  collect  the  money.    AH  the  three  bills  were  duly  presented  to  the 
defendants  for  acceptance,  on  14th  December,  1857,  and  were  all 
refused  acceptance.     The  said  bills  were  all  duly  protested  for  non- 
aeceptance  tnereof,  and  returned  by  the  next  mail  to  the  plainti&* 
said  firm  of  Nicholson,  Green  k  Co.,  at  Buenos  Ayres,  who  gave  due 
notice  of  the  said  bills  having  been  refused  acceptance  and  dis* 
honoured,  to  Messrs.  E,  Von  Seutter  k  Co.    Messrs.  E.  Von  Seutter 
*5121   ^  ^^'  ^^^PP^^  payment.    The  *three  bills  were  all  endorsed 
^  to  the  plaintiff  before  the  action  was  commenced,  to  enable  them 
to  sue  upon  the  bills.     The  plaintiffs  had,  at  Buenos  Ayres,  as  holders 
of  the  bills,  proved  against  the  estate  of  E.  Von  Seutter  k  Co.  for 
1438  gold  ounces  or  doubloons  and  85  hundredths,  being  the  equiva- 
lent of  5000 Z.  at  698.  6d.  per  ounce;  and  had  received  from  them  40 
per  cent,  on  that  amount,  in  full  of  their  claim  on  E.  Von  Seutter  k 
Co.  on  the  bills ;  but  with  reserve  of  all  their  remedies  against  the 
defendants.    In  the  event  of  the  judgment  being  in  &vour  of  the 
plaintiffs,  it  was  agreed  that  the  defendants  should  have  credit,  in 
reduction  of  damages,  for  20002. ;  bein^  the  equivalent,  at  the  above 
rate  of  exchange,  of  the  sum  thus  received  by  the  plaintiff  from  £. 
Von  Seutter  k  Co. 

The  question  for  the  opinion  of  the  Court  was.  Are  the  plaintiffs 
entitled  to  succeed  in  this  action  on  all  or  any  of  the  counts  in  the 
declaration ;  and,  if  so,  are  they  entitled  to  recover  the  amount  of  the 
bills  of  exchange,  or  the  sum  of  5000/.  being  the  equivalent  at  the 
then  rate  of  exchange  of  the  price  paid  by  the  plaintiffs  at  Buenos 
Ayres  for  the  bills ;  and  are  they  entitled  to  recover  re-exchange,  or 
damages,  and,  in  addition,  interest,  either  at  5/.  per  cent.,  or  the  cur- 
l-ent  rate  of  interest  at  Buenos  Ayres  ? 

The  pleadings  were  annexed  to  the  case,  and  were  to  be  made  and 
taken  as  a  part  thereof,  and  were  to  be  amended  if  the  Court  should 
think  fit. 

The  Court  was  to  be  at  liberty  to  draw  any  inferences  of  fact  that 
a  jury  might  draw. 

*5131       Mellislif  for  the  plaintifl&.(a) — The  defendants  are  ^liable  upon 

^  these  bills,  as  partners  with  Von  Seutter  k  Co.     The  corres 

pondence  discloses  an  agreement  between  the  defendants  and  Vod 

(a)  Fridftj,  Jumaiy  20tb.    B«for«  Coekbara,  0.  J.,  Wlghtman,  Grompton,  and  Hiily  Ji. 
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Seotter  k  Co.  to  carry  on  ezcbange  operations  for  their  joint  benefit, 
which  constituted  a  complete  partnership  between  the  two  firms.  The 
agreement  is  to  be  collected  from  the  letter  of  81st  January,  1857, 
from  Yon  Seutter  k  Co.  to  the  defendants,  containing  the  original 
proposal ;  the  defendants'  letter  in  reply,  of  27th  March ;  Yon  Seutter 
k  Co.'s  answer  of  1st  June ;  and  the  defendants'  letter  of  8th  August, 
finally  settling  the  terms  of  the  contract.  In  this  last  letter  the  de- 
fendants say:  *'A11  risks  accruing  from  these  exchange  operations 
are  mutual,  and  any  ultimate  loss  arising  therefrom"  ''shall  be  divided 
in  equal  moieties  between  your  good  selves  and  us."  The  letters 
farther  contain  a  complete  agreement  between  the  parties  to  share 
profit  as  well  as  loss,  that  is,  to  become  partners,  in  respect  of  ex- 
change transactions.  The  arrangement,  stated  concisely,  was  as  fol- 
lows. Yon  Seutter  k  Co.  were  to  sell,  at  Buenos  Ayres,  sets  of  bills, 
to  the  amount  of  20,00021,  drawn  by  them  on  the  defendants,  payable 
ninety  days  after  sight;  and  were  to  employ  the  proceeds  for  the 
joint  benefit  of  both  firms,  by  lending  them  out  to  banks  and  traders 
there ;  putting  the  defendants  in  funds  to  take  up  the  bills,  by  remit- 
ting to  them  other  bills,  to  the  like  amount,  to  be  bought  by  Yon 
Seutter  k  Co.  The  profit  or  loss  upon  the  transaction  would  depend 
of  course  upon  the  fluctuations  in  the  rate  of  exchange  between  Lon- 
don and  Buenos  Ayres,  the  rate  of  interest  allowed  by  the  borrowers 
of  the  money  at  the  latter  place,  and  their  solvency.  The  plaintiffs 
were  induced  to  purchase,  at  Buenos  Ayres,  of  Yon  Seutter  &  Co., 
three  of  the  bills  drawn  by  that  firm  *upon  the  defendants  in  r»5i  ^ 
parsuance  of  this  arrangement.  The  plaintifiTs  did  this  on  the  '- 
faith  of  the  letter  of  credit  from  the  defendants  to  Yon  Seutter  &  Co., 
and  Yon  Seutter  k  Co.  put  the  defendants  in  funds  by  remitting  other 
bills,  the  proceeds  of  which  the  defendants  have  received  for  the  joint 
use  of  themselves  and  Yon  Seutter  k  Co.  The  defendants  have,  how- 
ever, refused  to  accept  the  bills  so  purchased  by  the  plaintifis.  The 
question  is  whether,  under  these  circumstances,  Yon  Seutter  k  Co. 
having  failed,  the  plaintifis  have  any,  and  if  so,  what  remedy  against 
the  defendants.  Firsts  the  defendants  are  liable  upon  the  bills,  as 
drawers.  Whether  or  not  the  defendants  intended  such  a  result  (and 
it  may  be  admitted  that  they  probably  did  not),  the  efiTect  of  their 
agreement  with  Yon  Seutter  k  Co.  was  to  create  a  partnership  between 
them ;  carried  on,  in  Buenos  Ayres,  in  the  name  of  Yon  Seutter  k 
Co.,  and,  in  London,  in  the  name  of  the  defendants ;  being  a  partner- 
ship, not  for  an  isolated  transaction,  but  for  a  particular  class  of  busi- 
ness, embracing  a  series  of  transactions.  It  must  be  conceded  that 
the  defendants  are  not  liable  on  the  bills  in  question,  unless  the  sig- 
nature *^  Yon  Seutter  k  Co."  to  them  can  be  taken  to  mean  Yon  Seut- 
ter k  Co.  and  the  defendants ;  but,  the  bills  being  drawn  for  their 
mutual  benefit,  that  is  the  legal  meaning  of  the  signature.  The 
partnership  between  the  two  firms  must  have  some  name ;  and  the 
correspondence  shows  that  **■  Yon  Seutter  k  Co."  was  adopted  as  that 
name,  with  respect  to  transactions  at  Buenos  Ayres,  In  South  Caro- 
lina Bank  v.  Case,  8  B.  &  C.  427  (E.  C.  L.  B.  vol.  15),  bills  were,  by 
arrangement  with  his  copartners  in  England,  endorsed  in  his  own 
name,  but  on  account  of  *the  firm,  by  a  partner  in  America;  1**515 
and  it  was  held  that  this  must  be  consiaered  as  an  endorse*  I- 
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ment  by  the  firm.  In  the  present  case,  as  in  that,  it  was  nndorstood 
that  the  names  of  the  partners  resident  in  England  were  not  to  appear 
on  the  foreign  bills.  In  Emly  v.  Lye,  15  East  7,  the  discounter  of  & 
bill,  drawn  by  one  of  several  partners  in  his  own  name,  but  for 
partnership  pur]x>8es,  was  held  to  have  no  remedy  against  the  partner- 
ship on  the  bill ;  but  there  the  discounter  knew  all  the  partners,  and, 
though  aware  that  the  money  was  to  be  applied  for  the  benefit  of  the 
partnership,  advanced  it  solely  on  the  security  of  the  one  whose  name 
was  on  the  bill.  If  the  defendants  were  in  fact  partners  with  Voa 
Seutter  &  Co.,  there  is  no  objection  in  point  of  law  to  the  name  '*  Yon 
Seutter  k  Co.,"  when  used  for  the  purposes  of  the  partnership,  in- 
cluding the  defendants,  although  Yon  Seutter  k  Co.  also  carried  on  a 
business  independent  of  the  defendants :  Swan  v.  Steele,  7  East  210. 
[Crompton,  «r. — It  is  clear  law  that  a  dormant  partner  is  liable  on  a 
bill  endorsed  in  the  name  of  the  firm  in  which  he  is  a  partner,  pro- 
vided that  the  bill  is  given  in  respect  of  a  partnership  transaction.] 
A  firm  consisting  of  several  may  carry  on  business  in  the  name  of 
one,  and  then  the  whole  firm  will  be  bound  by  acts  done  by  him  as 
representing  the  firm.  Secondly,  even  if  the  defendants  cannot  be 
treated  as  drawers  of  the  bills,  they  are  at  all  events  liable  to  the 

1)laintiffd  on  the  counts  for  money  had  and  received,  and  for  money 
ent)  as  partners  with  Yon  Seutter  &  Co.,  who  received  the  money 
from  the  plaintiffs  for  the  partnership  purposes:  Ex  parte  Boliiho, 
Buck's  Cases  in  Bankruptcv  100.  Denton  i;.  Rodie,  8  Camp.  493,  is 
*51A1  d^^^^^y  ^^  point  to  show  that  the  defendants  are  liable  *as  for 
-I  money  lent.  [Cockburn,  C.  J. — There  was  a  direct  loan  of 
money  by  the  plaintifEs  in  that  case;  not,  as  here,  a  purchase  of  bilk] 
At  any  rate  the  defendants  are  liable  on  the  count  for  money  had  and 
received,  the  plaintiffs  having  advanced  their  money  on  a  consideration 
which  has  failed.  [Hill,  J. — Can  the  plaintiffs  be  entitled  to  sue  for 
money  had  and  received  on  the  mere  non-acceptance  of  the  bills  by 
the  defendants  ?  The  plaintiffs  bought  the  bills  and  took  the  chance 
of  their  being  accepted.  They  have  availed  themselves  of  their 
remedy  against  the  drawers.]  Lastly,  in  that  view  of  the  case,  the 
defendants  are  liable,  on  the  7th  count,  for  the  breach  of  their  implied 
promise  to  accept  the  bills  arising  from  the  authority  which  they  gave 
to  Von  Seutter  &  Co.  to  draw  upon  them. 

Bovillf  contra. — First,  the  defendants  are  not  liable  on  the  bills.  It 
may  be  admitted  that  the  profit  and  loss  of  the  exchange  operations 
were  to  be  shared  between  them  and  Yon  Seutter  &  Co.  But  they 
neither  authorized  Yon  Seutter  k  Co.  to  hold  them  out  as  partners, 
nor  did  Yon  Seutter  &  Co.  so  hold  them  out  to  the  world.  The  two 
firms  remained  entirely  distinct,  and  each  was  bound  only  by  its  own 
signature.  Persons  at  Buenos  Ayres  buying  of  Yon  Seutter  k  Go. 
bills  drawn  by  them  on  the  defendants  in  England,  would  do  so  in 
reliance  on  the  responsibility  of  the  drawers,  and  would  take  their 
chance  of  getting  the  acceptance  of  the  drawees.  In  Siffkin  v.  Walker, 
2  Camp.  308,  a  promissory  note  was  given  in  his  own  name,  but  in 
respect  of  the  joint  liability,  by  one  of  two  persona  jointly  liable  to 
*5171  ^^^  *T>&yee ;  and  Lord  Ellenborough  held  that  the  maker  alone 
-'  could  be  Bued  upon  the  note.  The  ciroumatances  in  South 
CaroUna  Bank  v.  Case,  8  B.  &  C.  427  (£.  C.  L.  B.  vol  15^  were  ex- 
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ceptional.    There,  as  between  the  parties  themselves,  the  partners  in 
England  had  given  actual  authority  to  the  partner  in  America  to 
use  his  name  there  as  representing  tne  partnership.     But  for  that  fact 
the  case  would  be  inconsistent  with  all  the  other  decisions.    The  pre* 
sent  case  is  governed  by  Emly  v.  Lye,  15  East  7,  which  is  a  leading 
authority  upon  the  subject.     [Hill,  J. — ^The  real  question  is,  whether 
there  is  any  legal  evidence  that  the  defendants  authorized  Von  Seut- 
ter  &  Co.  to  sign  bills  for  themselves  and  the  defendants  in  the  name 
of  '*  Von  Seutter  &  Co."     To  determine  that,  Von  Seutter  &  Co.'s 
letter  to  the  defendants  of  81st  January,  1867,  and  the  defendants' 
answer  of  27th  March,  are  the  most  material  parts  of  the  correspond- 
ence.]    No  such  evidence  is  to  be  found  either  in  those  letters  or  in 
any  other  portion  of  the  correspondence.    Even  if  the  agreement  to 
share  profit  and  loss  made  the  aefendants  partners  with  Von  Seutter 
&  Co.,  quoad  the  exchange  operations,  the  defendants  are  not  liable 
on  bills  drawn  by  their  copartners  in  their  own  names.     In  Smith  v. 
Craven,  1  C.  &  J.  600,  607,t  Bayley,  B.,  points  out  that  the  ratio  deci- 
dendi  in   South   Carolina   Bank  v.  Case,  was  that  the  partner  in 
America  had  virtually  authority  from  his  copartners  to  pledge  the 
credit  of  the  firm  by  an  endorsement  in  his  own  name;   and  that 
that  portion  of  the  business  of  the  house  which  was  carried  on  in 
America  was  carried  on  in  his  name.     Denton  v.  Bodie,  8  Camp.  493, 
which  has  been  cited  on  the  other  side  as  showing  that  the  defendants 
are  liable  *on  the  count  for  money  lent,  is  in  their  favour  on   r^gi  o 
the  question  whether  they  are  liable  to  be  sued  upon  the  bills.   ^ 
Lord  Ellenborough,  C.  J.,  after  saying  that  the  case  was  distinguish- 
able from  Emly  v.  Lye,  16  East  7,  on  the  ground  that  the  transaction 
was  a  loan  rather  than,  as  in  Emly  v.  Lye,  a  discount,  added,  **  There- 
fore, although  I  cannot  say"  that  the  firm  "are  jointly  liable  on  the 
unaccepted  bills,  I  think  they  are  jointly  indebted  to  the  same  amount, 
as  for  money  lent,  or  money  had  and  received."     [Crompton,  J. — My 
doubt  is,  whether  it  can  be  said  to  have  been  within  the  scope  of  the 
partnership  business  for  Von  Seutter  &  Co.  to  bind  the  defendants  in 
addition  to  themselves,  by  their  signature  to  bills :  assuming,  that  is, 
that  the  defendants  gave  them  no  express  authority.]     A  partner  has 
Do  implied  authority  by  law  to  bind  his  copartners  bv  a  signature  to 
a  bill,  except  by  a  signature  in  the  true  style  of  the  partnership : 
Kirk  V.  Blurton,  9  M.  &  W.  284.t    The  defendants  never  adopted 
"  Von  Seutter  &;  Co."  as  the  style  of  the  partnership.    The  expressions 
of  Lord  Chancellor  Eldon,  in  Ex  parte  Bolitho,  Buck's  Cases  in  Bank- 
ruptcy 100,  103,  are  in  the  defendant's  favour  on  this  part  of  the 
case.     He  says,  *'  I  have  always  understood  the  law  to  be,  that  if  I 
take  a  bill  to  a  bank  and  get  it  discounted  but  do  not  put  my  name 
to  it,  I  am  not  liable  on  the  bill,  but  an  action  for  money  had  and  re- 
ceived will  lie  against  me.     The  question  then  is  brought  to  this: 
whether  these  partners  are  liable  b^  reason  of  the  moneys  advanced, 
or  by  force  of  their  names  appearing  on  the  bills ;  for  if  money  is 
advanced  to  A.  and  B.,  and  the  lender  takes  a  bill  froni  one  of  them 
only,  he  cannot  maintain  an  action  upon  the  bill  ^against  the  r»5i  a 
two."    Be  van  v.  Lewis,  1  Sim.  876,  is  to  the  same  effeot.    In  *■ 
Beckham  v.  Drake,  9  M.  &  W.  79,  92,t  Lord  Abinger,  C.  B.,  points 
oat  that  in  cases  of  bills  of  exchange,  "  by  the  law  merchant,  a  ohotfe 
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in  action  is  passed  by  endorsement,  and  each  party  who  receives  the 
bill  is  making  a  contract  with  the  parties  upon  the  face  of  it,  and  with 
no  other  party  whatever."  Swan  v,  Steele,  7  East  210,  is  no  authority 
against  the  defendants;  for  there  the  endorsement  of  the  bill,  by 
which  the  dormant  partner  was  held  to  be  bound,  was  in  the  true 
style  of  the  firm.  All  the  cases  show  that  the  defendants  cannot  be 
held  liable  on  the  bills.  Secondly  :  the  defendants  are  not  liable  on 
the  counts  for  money  had  and  received,  or  for  money  lent  [MelUshy 
contrd,  here  said  that  he  gave  up  the  count  for  money  lent.]  The 
count  for  money  had  and  received  is  equally  untenable.  No  failure 
of  the  consideration  for  the  plaintifis*  purchase  of  the  bills  has  been 
shown.  The  bills  were  sold  on  the  responsibility  of  Von  Seutter  k 
Co.  as  drawers,  and  were  bought  by  the  plaintiffs  on  the  faith  of  the 
vendors*  responsibility,  and  on  the  chance  of  obtaining  the  further 
security  of  the  defendant's  acceptance.  [Cbompton,  J. — If  Von  Seut- 
ter k  Co.,  in  selling  the  bills,  were  guilty  of  a  fraud,  the  defendants, 
also,  may  be  responsible  for  it :  but  the  plaintifis  cannot,  under  the 
circumstances,  recover  for  money  had  and  received  :  according  to  the 
decisions  in  Clarke  v.  Dickson,  E.  B.  &  E.  148  (E.  C.  L.  R.  vol.  96), 
6  C.  B.  N.  S.  453  (E.  C.  L.  R.  vol.  95),  in  this  Court  and  the  Court  of 
Common  Pleas.]  Even  in  the  case  of  fraud,  the  plaintiffs  could  not 
have  sued,  unless  they  had  repudiated  the  whole  transaction ;  frand 
making  a  contract  voidable  only,  and  not  void.  As  it  is,  the  plain- 
♦5901  ^^^^^  ^7  proving  *under  Von  Seutter  k  Co.*s  bankruptcy,  have 
J  electea  to  affirm  their  bargain.  [Hill,  J. — Having  got  what 
they  bargained  for,  they  cannot  sue  for  money  had  and  received, 
though  the  subject-matter  of  the  bargain  proves  to  be  worthless: 
Lamert  v.  Heath,  16  M.  &  W.  486.t]  That  is  so.  Such  an  action  is 
maintainable  only  if  the  thing  sold  does  not  answer  the  description 
under  which  it  is  sold:  Gompertz  v.  Bartlett,  2  E.  &  B.  849  (E.  C.  L.  B. 
vol.  75).  Lastly  ;  the  defendants  are  not  liable  on  the  count  for  not 
accepting  the  bills.    The  defendants  made  no  more  than  a  conditional 

Eromise  to  Von  Seutter  &  Co.  to  accept  the  bills  in  certain  events, 
lut,  however  they  may  have  bound  themselves  to  Von  Seutter  &  Co. 
to  accept  the  bills,  they  never  came  under  any  engagement  to  the 
plaintiffs  to  do  so.  Nor  did  they  give  Von  Seutter  &  Co.  any  autho- 
rity to  show  their  letter  of  creait  to  third  persons.  Bader,  the 
broker,  in  stating  to  the  plaintiff  McLean  that  he  had  seen  that  letter, 
and  that  the  bills  were  all  in  order,  did  no  more  than  express  an 
opinion  that  the  bills,  being  drawn  in  the  regular  way  of  business, 
would  probably  be  accepted.  The  facts  fail  to  show  any  contract  to 
accept  the  bills,  express  or  implied,  by  the  defendants  with  the  plain- 
tiffs. 

Mellish,  in  reply. — ^As  to  the  liabilitv  of  the  defendants  on  the  bills, 
the  question  is,  what  is  the  nature  and  the  reason  of  the  liability  of  a 
dormant  partner  on  bills  drawn  in  the  name  of  the  firm  ?  His 
liability  cannot  depend  on  an  express  authority  to  draw  the  bills 
given  by  him  to  the  acting  partners :  for  it  is  indisputable  that,  if  A. 
*jS911  ^^^  ^'  ^^^  ^^  partnership,  and  the  business  is  ^carried  on  in 
J  the  name  of  A.,  who  is  the  only  ostensible  person,  B.  is  liable 
on  bills  drawn  by  A.  in  his  own  name,  if  drawing  bills  is  within  the 
ordinary  scope  of  the  partnership ;  even  though  there  may  bean  ex 
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press  agreement  between  A.  and  B.  that  B.  shall  not  be  so  liable. 
Svan  9.  Steele,  7  East  210,  is  directly  in  point  for  the  plaintiff. 
They  do  not  dispute  the  authority  of  Emly  v.  Lye,  16  East  7 ;  but 
there  the  creditor,  knowing  all  the  members  of  the  partnership,  chose 
to  make  the  advance  on  the  security  of  one  of  them.  Here,  the 
partnership  between  the  defendants  and  Von  Seutter  &  Go.  was  con- 
cealed from  the  world.  It  was  of  the  essence  of  the  partnership  to 
drav/  bills ;  the  drawing  was  not  collateral  to  its  general  purposes. 
Whether  or  not,  therefore,  the  defendants  intended  to  be  bound  by 
Von  Seutter  k  .Co.'s  drafts,  they  were  in  fact  bound  by  them,  and  the 
case  falls  within  the  principle  of  South  Carolina  Bank  v.  Case,  8  B.  & 
C.  427  (B.  C.  L.  B.  vol.  16).  For  the  purpose  of  drawing  bills,  *'  Von 
Seutter  &  Go."  was  to  be  the  name  of  the  partnership  at  Buenos 
Ayres.  It  is  not  at  all  an  unusual  transaction  for  a  partnership  to 
draw  on  itself.  [CooKBURN,  C.  J. — That  appears  to  have  been  done 
in  South  Carolina  Bank  v.  Case.]  It  is  equally  common  for  a  firm 
trading  in  two  countries  to  use  a  different  name  in  each;  possibly 
with  a  view  to  the  appearance  of  the  bills  which  it,  in  the  one  coun- 
try, draws  upon  itself  in  the  other.  The  present  case  is  not  that  of  a 
joint  liability  in  an  isolated  transaction,  as  in  Siif  kin  v.  Walker,  2 
Camp.  808 ;  where  it  is  doubtful  whether  any  partnership  at  all  existed, 
and  where,  at  all  events,  the  use  of  a  partnership  name  was  r«59Q 
•annecessary.  Here,  the  argument  was  for  a  joint  venture  in  ••  "* 
numerous  transactions  of  the  same  peculiar  nature.  Every  partner- 
ship must  be  limited  to  some  particular  object.'  Gould  any  definition 
of  partnership  be  given,  which  would  not  include  a  venture  of  this 
description  7  The  agreement  to  share  profit  and  loss  clearly  made  it 
a  partnership ;  and,  if  so,  Ex  parte  Bolitho,  Buck^s  Gases  in  Bank- 
ruptcy 100,  is  no  authority  against  the  defendants'  liability,  as 
dormant  partners,  on  bills  drawn  in  the  name  of  the  firm.  The  obser- 
YatioDs  of  Lord  Eldon  in  that  case  are  in  point  only  where  the  creditor 
voluntarily,  and  with  notice  of  the  partnership,  takes  the  security 
of  one  partner  instead  of  that  of  the  whole  firm.  Next,  as  to  the 
defendants'  liability  on  the  count  for  money  had  and  received.  No 
doubt,  if  a  man  buys  a  particular  chattel  or  species  of  property,  and 
gets  that  which  he  bargained  for,  he  cannot  sue  for  money  had  and 
received,  unless  the  bargain  proves  entirely  worthless.  But  where  a 
man  pays  monejr  in  consideration  of  a  contract  entered  into  by  the 
person  who  receives  it,  and  that  person  fails  to  perform  the  contract,  ho 
who  has  parted  with  his  money  may  thereupon  sue  either  for  the 
l>reach  of  the  contract,  or  for  money  had  and  received.  Lastly,  the 
defendants  are  liable  on  their  implied  promise  to  accept  the  bills. 
They  would  clearly  have  been  so  liable,  had  they  in  terms  authorized 
Von  Seutter  &  Go.  to  show  their  letter  of  credit  to  the  buyers  of  the 
bills.  Although  the  defendants  gave  no  express  authority  of  that 
sort  to  Von  Seutter  &  Co.,  the  latter,  in  showing  the  letter,  were 
acting  within  the  scope  of  their  implied  authority  as  the  defendants* 
partners. 

*CocKBURK,  C.  J. — ^I  am  of  opinion  that  our  judgment  must  r«523 
be  for  the  defendants.    The  facts  of  the  case  may  be  brought  ■- 
into  a  very  narrow  compass.    The  defendants,  carrying  on  businesa 
43  merchants  in  London,  entered  into  a  contract  with  Yon  Seutter  k 
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Co.,  merohants  at  Buenos  Ayres,  for  the  purpose  of  transactiug  ex* 
change  operations :  the  substanoe  of  whicn  was,  that  Von  Seutter  & 
Ck>.  should  periodically  draw  and  sell  at  Buenos  Ay  res  bills  on  tbo 
defendants,  to  be  accepted  by  them,  and  should  periodically  remit 
other  bills  to  the  defenaants  to  the  same  amount,  to  keep  the  defend* 
ants  out  of  cash  advance ;  that  the  proceeds  of  these  operations  should 
be  applied  to  the  common  purposes  of  the  two  firms,  and  that  there 
should  be  a  community  of  profit  and  loss  between  them.  In  the 
course  of  these  transactions,  Von  Seutter  &  C!o.  drew  certain  bills  on 
the  defendants  and  sold  them  to  the  plainti£&.  These  bills  the  defend- 
ants refused  to  accept,  when  presented  to  them  in  this  country  for  ac- 
ceptance ;  and  the  plaintiffs  thereupon  brought  this  action  against  the 
d^endants,  on  the  ground  that  the  agreement,  and  the  community  of 
profit  and  loss,  oonstituted  the  defendants  partners  with  Yon  Seutter 
&  Co.,  and  so  rendered  them  liable  on  the  drawing  of  these  bills  by 
the  latter.  Now,  without  at  all  trenching  on  the  doctrine  that  a  part- 
nership would  be  constituted  under  circumstances  such  as  those  stated 
in  the  case,  or  upon  the  doctrine  of  the  liability  of  dormant  partners, 
unknown  to  those  who  contract  with  the  ostensible  partners,  I  base 
xny  judgment  on  the  ground  that,  under  the  circumstances  of  this  case, 
it  does  not  appear  that  Yon  Seutter  k  Co.  had  any  authority,  express 
or  implied,  to  bind  the  defendants  by  drawing  the  billi^  In  order 
*5241  ^^^^  ^^^  member  of  a  partnersnip  may  bind  another,  by  *draw- 

-'  iuff  or  accepting  a  bill,  he  must  have  authority,  either  express, 
or  impli^  by  law,  so  to  do.  In  ordinary  cases  of  commercial  part- 
nership there  is  no  need  of  express  authority,  the  law  implying  an 
authority  from  the  fact  that  the  drawing  and  accepting  bills  is  part 
of  the  ordinary  course  of  such  a  partnership.  So  again,  in  partner- 
ships not  strictly  commercial,  if  it  is  obvious  from  the  nature  of  the 
Krtnership,  or  from  the  particular  purposes  to  which  the  bills  are  to 
applied,  that  the  drawing  of  bills  is  essential,  there,  also,  the  law 
implies  an  authority  to  each  partner  to  draw  them.  But  here,  there 
being  no  express  authority  to  Yon  Seutter  &  Co.  to  draw  so  as  to 
bind  the  defendants,  but,  on  the  contrary,  an  arrangement  that  the 
one  firm  should  draw  and  the  other  accept,  and  that  each  should  be 
bound  so  far  only  as  their  own  signature  was  concerned,  it  seems  to 
xne  that  no  authority  can  be  implied.  The  existence  and  the  purposes 
of  this  partnership  were  unknown  to  the  world.  The  principk,  there- 
fore, that  where  a  partnership  for  particular  purposes  is  held  out  to 
the  world  as  existing,  and  it  is  reasonable  to  consider  that  the  drawing 
of  bills  is  incidental  to  those  purposes,  one  partner  has  an  implied  au- 
thority to  bind  the  others  by  drawing  bills,  is  here  inapplicable.  We 
have,  then,  to  consider  whether  Yon  Seutter  &  Co.  had  any  express 
authority  from  the  defendants;  and,  as  I  have  already  said,  the  circum* 
atances  wholly  exclude  such  a  supposition.  Mr.  Melliah  himself  ad- 
mits that  the  defendants  did  not  intend  to  be  bound  by  Yon  Seutter 
k  Co.'s  signature  to  the  bills.  Although,  then,  there  was  a  partner- 
ship, and  the  defendants  were  in  one  sense  involved  in  the  firm  of  Yon 
Seutter  k  Co.,  Yon  Seutter  k  Co.  had  no  authority,  express  or  implied, 
lo  draw  bills  which  should  be  binding  on  the  defendants. 
*6261       *^^^b  regard  to  the  other  counts,  VLr.MelU^h  abandons  that 

J  for  money  lent ;  and  virtually,  also,  I  think,  that  for  money 
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had  and  reoeived.  It  seems  to  me  impossible  that  the  plaintiflb  can 
have  both  a  right  of  action  on  the  breach  of  the  contract  to  accept  the 
bills,  and  also  a  right  to  sue  for  money  had  and  received.  The  plain-* 
tiffs  have  recovered  against  the  estate  of  Yon  Scatter  jc  Co.  a  consi< 
derable  portion  of  the  money  which  they  advanced  on  the  bills*  I 
agree  that  the  defendants,  having  entered  into  this  partnership,  and 
having  authorized  Yon  Seutter  &  Co.  to  sell  bills  for  the  partnership^ 
may  be  liable  for  any  breach  of  the  contract  arising  upon  such  sale ; 
bat  I  do  not  think  that  that  liability  can  possibly  be  enforced  by  an 
action  for  money  had  and  received. 

The  question  remains,  whether  the  count  for  not  accepting  the  bills 
ean  be  maintained  against  the  defendants.  It  may  be  that  there  was, 
as  between  the  defendants  and  Yon  Seutter  &  Co.,  an  absolute  agree* 
ment  by  the  defendants  to  accept  the  bills  on  presentation ;  or  it  may 
be,  as  Mr.  Bovill  puts  it,  that  there  was  only  a  conditional  agreement 
to  accept  under  certain  circumstances.  This,  however,  it  is  unneces- 
sary to  decide.  It  is  clear  that  the  only  authority  given  by  the  de* 
fendants  to  Yon  Seutter  k  Co.  was  to  sell  bills  in  the  ordinary  way ; 
and  that  the  defendants,  however  they  may  have  become  liable  to 
them  by  refusing  to  accept^  never  empowered  them  to  pledge  the  de* 
fendants  to  the  obligation  of  accepting,  much  less  to  hold  out  the 
defendants  to  the  world  as  having  thus  empowered  them. 

(WiOHTMAV,  J.,  was  absent.) 

Cbomptox,  J. — I  am  entirely  of  the  same  opinion.  As  *to  v^ma 
the  counts  on  the  bills,  I  can  see  no  authority,  either  express  '- 
or  implied  by  law,  to  Yon  Seutter  &  Co.,  to  bind  the  defendants  by 
the  signature  '^  Yon  Seutter  &  Co."  to  these  bills.  It  might  just  as 
well  have  been  said  that  they  could  have  bound  the  defendants  by  sign- 
ing as  **  Yon  Boutcher  &  Co." — I  agree  with  Mr.  Mellish,  to  a  certain 
extent,  that  this  may  be  regarded  as  a  partnership  transaction ;  and, 
vere  the  case  not  encumbered  with  the  law  relative  to  bills  of  ex- 
change, it  might  be  that  the  defendants  would  be  liable  on  the  con- 
tract of  Yon  Seutter  &  Co.  with  the  plaintiffs.  But  the  question 
which  here  arises  is,  are  the  bills  drawn  in  the  name  of  the  defend- 
ants ?  Where  A.,  B,.  and  C.  are  in  partnership  and  arrange  that  C.  shall 
draw  bills  in  his  own  name  on  A.  and  B.,  I  tnink  it  impossible  to  say 
that  C.'s  signature  to  such  bills  binds  the  others.  The  bills  are  drawn  in 
the  course  of  the  partnership  transactions,  but  the  signature  is  not 
intended  to  be  that  of  the  partnership.  In  the  present  case,  the  ar- 
Tangement  was  that  the  separate  names  of  Yon  oeutter  k  Co.  and  of 
the  defendants  should  be  used  in  the  course  of  the  transactions ;  the 
one  at  Buenos  Ayres,  and  the  other  at  London.  The  bills  were  not 
to  be  drawn  or  accepted  as  partnership  bills ;  it  is  clear  that  the  sig- 
natures "Von  Seutter  k  Co."  and  ''Bicketts,  Boutcher  k  Co."  were 
to  mean  what  they  imported,  and  nothing  more.  Mr.  Mellish  savs 
that  this  is  the  case  of  a  dormant  partner,  who  must  be  taken  to  be 
bound  by  everything  done,  in  the  usual  course  of  business,  by  the 
firm  in  which  he  is  a  partner.  I  quite  agree  that  that  principle  is 
aoond,  and  applies  to  bills  as  to  any  other  transactions.  But  here  I 
see  no  facts  to  show  any  agreement  that  the  parties  were  to  trade  at 
BaenoB  Ayres  under  the  name  of  Yon  Seutter  k  Co.  *The  r«gaf 
names  of  the  two  firms  were  to  be  used  separately,  according  ^ 
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to  the  arrangement  between  them  that  the  paper  to  be  dealt  in  should 
be  drawn  by  the  one  and  accepted  by  the  other.  I  cannot  see  how  U 
can  be  said  that  the  one  drew,  any  more  than  that  the  other  accepted, 
for  them  both ;  or  that  the  name  of  the  one  included  the  other.  My 
only  diiBcalty  arose  from  the  decision  in  South  Carolina  Bank  p. 
Case,  8  B.  &  C.  427  (E.  C.  L.  B.  vol.  15).  But  I  think  that  if  that 
case  is  to  be  regarded  as  law  it  must  be  on  the  grounds  pointed  out 
by  Bayley,  B.,  in  Smith  v.  Craven,  1  C.  &  J.  500,  507.t  Bightly  or 
wrongly,  the  Court  there  assumed  that  the  facts  showed  an  authority 
from  the  partners  in  England  to  the  partner  in  America  to  bind  the 
whole  firm  by  contracts  made  by  him  there  in  his  own  name;  that  he 
was,  in  fact,  a  mere  branch  house,  abroad,  of  the  house  in  this  coun* 
try.  In  the  present  case,  I  can  find  no  authority,  express  or  implied, 
to  Yon  Seutter  &  Co.  to  bind  the  defendants.  The  partnership  busi* 
ness  was  to  consist  in  dealing  in  certain  paper ;  but  this  paper  was  to 
be  created  by  the  one  house  drawing  on  the  other,  not  as  partners,  but 
in  their  independent  capacity. 

We  have  next  to  consider  whether  this  transaction  can  be  treated 
as  one  of  money  lent  by  the  plaintiff,  or  of  money  had  and  received 
by  the  defendants.  The  count  for  money  lent  has  been  very  properly 
abandoned ;  the  transaction  was  not  for  a  mere  loan  by  the  plainti&, 
but  for  the  sale  of  the  bills  to  them.  The  count  for  money  had  and 
received  is  equally  out  of  the  question ;  for  the  conaideratioii  for  the 
purchase  of  the  bills  did  not  wholly  fail. 
4cgQQn       As  to  the  remaining  point,  I  thought  at  first  that  it  *was  the 

"*  ^  best  ground  that  the  plaintiffs  had  to  rely  upon.  I  agree  with 
Mr.  Melluh  to  this  extent,  that  it  was  a  direct  part  of  the  partnership 
arrangement  between  the  defendants  and  Yon  Seutter  &  Co.,  that  the 
latter  should  sell  the  bills  and  raise,  by  the  sale,  money  for  the  part- 
nership purposes.  I  should  have  hesitated  in  coming  to  the  conclu* 
«ion  which  I  have  done,  had  it  been  shown  that  there  had  been  an 
actual  contract  by  Yon  Seutter  &  Co.  with  the  plaintiff,  in  selling 
the  bills,  beyond  that  arising  from  mercantile  custom ;  or  that  Yon 
Seutter  &  Co.  had  been  guilty  of  any  fraud  in  the  transaction ;  for 
the  defendants  might  commit  fraud  oy  their  agents.  Fraud  is  not 
here  alleged,  but  it  is  said  that  Yon  Seutter  k  Co.  had  authority  from 
the  defendants  to  contract,  and  did  contract,  that  the  defendants  would 
accept  the  bills.  There  is,  however,  great  difficulty  in  saying  that 
the  facts  show  any  authority  from  the  defendants  to  Yon  Seutter  k 
Co.  to  show  third  persons  the  defendants'  letter  of  credit:  and  it  does 
not  appear  with  certainty  whether  Badei*,  the  broker,  either  really 
saw  that  letter  himself,  or  had  it  put  into  his  hands  to  show  to  the 
plaintiffs.  But,  however  that  may  have  been,  it  seems  to  nae  that 
what  passed  between  Bader  and  McLean  did  not  in  any  way  amount 
to  a  contract  that  the  defendants  should  accept  the  bills.  It  comes 
simply  to  this,  that,  McLean  having  expressed  a  dislike  to  buying 
the  bills,  Bader  assured  him  that  the  transaction  was  regular,  and  that 
there  was  every  probability,  judging  from  the  defendants'  letter  of 
credit,  that  the  Sills  which  it  authorized  to  be  drawn  would  be  accepted 
in  due  course;  the  plaintiffs,  meanwhile,  having  the  security  of  the 
liability  of  the  drawers.    I  am  of  opinion,  therefore,  that  the  plain* 
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tij&  have  failed  to  establish  any  of  the  causes  of  action  on  which  thej 
rely. 

*HiLL,  J. — I  am  of  the  same  opinion.  My  learned  brothers  r»roa 
have  gone  so  fully  into  the  facts  that  it  is  unnecessary  for  me  *- 
to  add  more  than  a  fen^  words.  As  to  the  counts  upon  the  bills,  it  is 
clear  that  the  defendants  are  not  liable  as  drawers.  The  act  of  di*a^- 
ingand  the  act  of  accepting  the  bills  were  independent  acts,  performed^ 
as  the  facts  show,  as  the  separate  acts  of  Yon  Seutter  &  Co.  and  the 
defendants  respectively,  not  as  their  joint  acts.  As  a  matter  of  fact, 
there  was  no  authority  to  Von  Seutter  &  Co.  to  designate  the  defend- 
ants, as  well  as  themselves,  by  their  signature,  as  drawers  to  the  bills; 
oor  had  they  any  implied  authority  by  law  to  that  effect.  Then,  as  to 
the  claim  upon  the  money  counts ;  it  was  quite  clear,  as  soon  as  the 
facts  were  stated,  that  the  plaintiff  had  no  cause  of  action  for  money 
lent  As  to  the  count  for  money  had  and  received,  it  fails,  because 
the  plaintiffs  got  what  they  bargained  for,  namely,  the  bills ;  and, 
after  having  received  40  per  cent,  upon  the  amount  frbm  the  estilte 
of  the  drawers,  it  is  too  late  foi'  them  to  say  that  they  disaffirm  the 
bargain.  As  to  the  contention  that  the  defendants  ar^  liablb  on  the 
count  for  not  accepting  the  bills,  they  never  bound  themselves  to 
accept.  The  only  contract  with  the  plaintiffs  was  that  of  Von  Seutter 
k  Co.,  who,  by  drawing  the  bills,  boutid  themselves  personally  that 
the  drawees  should  accept.  The  broker,  Bader,  did  no  more  than 
state  to  the  plaintiff  McLean  that  the  bills  were  all  in  order.  The 
plaintiff'  case  therefore  fails  upon  every  ground. 

Judgment  for  the  defendants. 


If  a  bill  is  drawn  by  one  partner  in 
his  own  namey  and  the  name  or  style 
of  the  firm  is  not  on  the  paper,  the 
other  partners  will  not  be  liable  as 
drawers,  even  though  the  purpose  of 
the  bill  was  to  raise  money  for  the 
fina,  and  the  money  was  so  applied : 
Holmes  v.  Barton,  9  Vt.  252 ;  Graeff 
t.  fiitehman,  5  Watts  454;  Logan  v. 
Boad,  18  6a.  192;  Hammond  v. 
Aiken,  3  Bich.  Eq.  119. 

If  a  partnership  be  carried  on  in  the 
Dame  of  one  member;  the  presumption 
is  that  a  bill  signed  with  that  name  is 
the  indiTidual  bill  of  the  drawer,  and 
the  onus  is  on  phuntiff  of  showing 
that  it  was  partnership  paper:  Bank 
V.  Winship,  6  Pick.  11 ;  Bank  v.  Cos, 
38  Maine  600;. Boyle  v.  Skinner,  19 


Misso.  82 ;  U.  S.  Bank  v.  Binney,  5 
Mason  176 ;  Buckner  r.  Lee,  8  Ga. 
285. 

It  is  doubtful  whether,  in  the  United 
States,  in  the  case  of  a  general  promise 
to  accept,  or  a  general  authority  to 
draw,  a  specifio  authority  to  exhibit 
the  promise  or  pledge  those  making 
it  to  third  parties  would  be  required;' 
and  whether  the  promise  to  accept 
does  not  carry  with  it  such  an  autho- 
rity where  the  biU  has  been  purchased' 
for  a  consideration  on  the  faith  of  the 
promise.  See  Howland  v,  Carson,  15 
Penna.  St  Rep.  458;  Mercantile  Bank 
V.  Cox,  88  Maine  500;  Steman  v.  Har- 
rison, 42  Penna.  St  Rep.  49,  and  notes 
to  Payson  v*  Coolidge,  2  Am.  Lead* 
Ga.274. 
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♦6801  *^^®  QUEEN  V.  The  Inhabitante  of  LLANLLEGHID. 
J  Jan.  25. 

By  Stat.  86  O.  Z,  o.  101,  s.  2,  <Mn  eue  toy  poor  person  abtll"  "bo  broagbk  befort  wf 
"jaaticos"  "for  the  parpoie  of  boioff  romored  from"  bit  plaoe  of  K^onrn  "by  rirtae of  1117 
order  of  romoTal/'  "  and  it  sball  appear  to  tbe  said"  "Justices  that  such  poor  person  is  iin&bl« 
to  traveli  by  reason  of  sickness  or  other  infirmity/'  "  tbe"  "justices  making  such  order  of 
remoral"  are  required  and  authorised  to  suspend  the  ezeeution  of  the  same,  until  satisfied  thit 
it  oan  be  ezeented  without  danger  to  the  person  to  be  remored ;  and  the  laepensioD  is  to  bs 
endorsed  on  the  order  of  remoral. 

Held,  dissentiente  Wightman,  J.,  that  under  this  statute  the  suspension  of  the  ezeeution  of 
an  order  of  removal  of  a  pauper  oan  only  be  made  by  tbe  justices  at  the  same  time  ss  tbe 
order  of  remoral  itself;  the  justices  being,  after  that  time,  fundi  oflloio. 

On  an  appeal  to  the  Carnarvonshire  Quarter  Sessions  against  an 
order  of  two  justices  for  that  county,  made  on  2d  November,  1858, 
for  the  payment  of  charges  and  expenses  incurred  by  the  respondent 
parish  of  Jjlanllechid,  under  a  suspended  order  of  removal  of  Jane 
Jones  from  the  parish  of  Llanllechid  to  the  appellant  parish  of  Pis- 
tvU;  the  Sessions  quashed  the  said  order,  subject  to  the  opinion  of 
this  Court  upon  the  following  case. 

On  28th  September,  1849,  an  order  of  the  Reverends  Hugh  Price 
and  James  Vincent  Vincent,  two  justices  of  the  peace  for  the  county 
of  Carnarvon,  was  obtained  for  tbe  removal  of  Jane  Jones  from  the 
parish  of  Llanllechid  to  the  parish  of  Pistyll,  both  in  the  county  of 
Carnarvon.  On  26th  October,  1849,  the  said  order  was  suspended  by 
the  same  justices.  On  24th  May,  1858,  the  pauper  died,  and,  on  2d 
November,  1858,  the  order  for  suspension  was  removed  by  an  order 
of  two  justices  of  the  county  of  Carnarvon,  which  directed  the  pay- 
ment, by  the  overseers  of  the  poor  of  the  parish  of  Pistyll,  to  the 
overseers  of  the  poor  of  the  parish  of  Llanllechid,  of  the  sura  of  52t 
28,  lld,f  for  the  charges  and  expenses  incurred  in  maintaining  the  said 
♦5311  P^^P®''-  ^^^  overseers  *of  tbe  poor  of  the  parish  of  Pistyll 
^  paid  to  the  overseers  of  the  poor  of  the  parish  of  Llanllechid 
all  moneys  incurred  by  them  in  maintaining  the  said  pauper,  from 
the  date  of  the  order  of  removal  to  the  month  of  April,  18o3 ;  from 
which  time  to  t\ie  date  of  the  pauperis  death  nothing  was  paid:  the 
Board  of  Guardians  of  the  Pwllheli  Union,  in  which  the  said  parish 
of  PLstyll  is  situate,  having  at  that  time  made  an  order  that  nothing 
further  should  be  paid  in  respect  of  the  said  pauper  until  her  removal 
oi  death. 

If  tbe  Court  should  be  of  opinion  that  the  order  of  suspension  of 
28th  October,  1849,  ought  necessarily  to  have  been  made  on  the  same 
day  as  the  order  of  removal,  and  was  bad  because  not  so  made,  then 
the  said  order  appealed  against  was  to  stand  quashed.  If  the  Court 
should  entertain  a  contrary  opinion,  then  the  said  order  was  to  be 
ocnfirmed. 

Beavan,  in  support  of  the  order  of  Sessions. — The  question  is,  whether 
an  order,  suspending  an  order  of  removal,  must  not,  to  be  valid,  be 
made  at  the  same  time  as  the  order  of  removal.  The  Sessions  were 
right  in  holding  that  it  must.  The  question  turns  upon  the  construc- 
tion of  Btat.  85  G.  8,  c.  101,  s.  2,  which,  after  reciting  that  poor  per- 
sons are  often  removed  or  passed  to  the  place  of  their  settlement  during 
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tbe  time  of  their  sickness,  to  the  great  danger  of  their  lives,  enacts, 
for  remedy  thereof,  **  That  in  case  any  poor  person  shall  henceforth 
be  brought  before  any  justice  or  justices  of  the  peace,  for  the  purpose 
of  being  removed  from  the  place  where  he  or  she  is  inhabiting  or 
Bojourning,  by  virtue  of  any  order  of  removal,  or  of  being  passed  by 
Tirtue  of  any  vagrant  pass,  and  it  shall  appear  to  the  saia  justice  or 
justices  that  *such  poor  person  is  unable  to  travel,  by  reason  r+coo 
of  sickness,  or  other  infirmity,  or  that  it  would  be  dangerous  '• 
for  him  or  her  so  to  do,  the  justice  or  justices  making  such  order  of 
removal,  or  granting  such  vagrant  pass,  are  hereby  required  and 
authorized  to  suspend  the  execution  of  the  same  until  they  are  satis- 
fied that  it  may  safely  be  executed,  without  danger  to  any  person  who 
is  the  subject  thereof;  which  suspension  of,  and  subsequent  Dermis- 
don  to  execute  the  same,  shall  be  respectively  endorsed  on  tne  said 
order  of  removal  or  vagrant  pass,  and  signed  by  such  justice  or  jus- 
tices." [CocKBURN,  C.  J. — Suppose  that  there  is  some  delay  on  the 
part  of  the  parish  officers  in  bringing  the  pauper  before  the  justices, 
and  that  then  the  pauper  falls  into  the  condition  contemplated  by  the 
statute  as  afifording  ground  for  the  suspension  of  the  order  of  removal, 
xoay  not  the  order  be  then  susj>endea  ?]  Such  a  case  does  not  seem 
to  be  provided  for  by  the  statute.  [Cromptok,  J. — The  matter  was 
much  considered  in  Kex  v.  Everdon,  9  East  101,  105,  106,  where  the 
Court  certainly  appears  to  have  thought  that  the  question  of  the 
danger  to  the  pauper,  from  removal,  is  part  of  what  the  justices  have 
to  take  into  account  during  the  judicial  investigation  respecting  his 
removal.]  The  Act  requires  the  suspension  of  the  execution  of  the 
order  of  removal  to  be  by  "the  justices  making  such  order  of  re- 
moval ;*'  and  clearly  contemplates  that  the  order  shall  be  made  and 
•Qspended  at  one  and  the  same  time.  Such  seems  to  have  been  Lord 
Elienborough's  opinion  in  Rex  v.  Everdon,  where  he,  in  giving  judg- 
ment, says,  *'  All  "  that  the  Act  meant  was,  not  that  where  any  pau« 
per  was  brought  personally,  but  where  his  case  was  *brought  r«5QQ 
judicially  before  the  magistrates,  for  the  purpose  of  his  re-  ^ 
moval,  that  they  should  have  power  to  suspena  the  execution  of  the 
order  of  removal,  if  it  appear^  to  them,  that  is  by  due  examination 
of  the  facts,  that  from  sickness  or  infirmity  of  the  party  the  removal 
could  not  then  safely  be  made."  Although  therefore,  in  the  present 
case,  the  order  was  suspended  by  the  same  justices  who  made  it,  they 
bad  no  jurisdiction  to  suspend  it  a  month  after  it  was  made.  [WlGHT- 
MAN,  J. — ^The  statute  does  not  require  the  endorsement  of  the  suspen- 
sion to  be  made  on  the  order  at  the  same  time  that  the  order  is  made.] 
The  later  Act,  49  G.  8,  c.  124,  s.  1,  which  empowers  other  justices 
than  those  who  make  the  order  of  removal  and  suspension  under  stat. 
35  G.  3,  c.  101,  s.  2,  to  put  an  end  to  the  suspension,  assumes  that  the 
original  orders  of  removal  and  suspension  are  both  made  together. 

B.  (7.  Robinson,  contriL — Stat.  35  G.  3,  c.  101,  s.  2,  does  not  in  terms 
leqaire  the  making  of  the  order  of  suspension  at  the  same  time  as  that 
of  removal ;  and  it  is  reasonable  to  suppose  that  the  Legislature  in- 
tended to  allow  the  one  to  be  subsequent  to  the  other,  provided  that 
&e  application  for  the  suspension  be  made  to  the  same  justices  who 
ordered  the  removal.  If  the  pauper  fiiUs  sick  afler  the  making,  but 
before  the  ejt^ution,  of  an  order  of  removal,  there  is  as  good  reftson 
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fyl  ^uapeo^iDg  bia  removal  as  there  is  if  he  is  sick  at  the  time  thai 
^1^  order  is  made.  [CoCKBURN,  0.  J. — The  Legislature  can  scarcely 
hp^ve  meanii  that  the  suspension  of  the  order  of  removal  should  be 
dependent  on  the  presence,  at  the  hearing  of  the  application  for  sus- 
pu^psipn,  of  the  same  justices  who  made  the  order  of  removal.  Ilad 
^^%il   they  *conteraplated  two  separate  proceedings,  they  would  have 

-*  empowered  an  v  other  justices  to  make  the  second  order.]  In 
Sex  V.  Llanwinio,  4  T.  B.  473,  it  was  held  that  an  Order  of  removal 
may  he  executed  a  year  after  it  is  signed,  if  the  pauper's  circumstances 
h^.  not  altered  in  the.  interval.  Taking  that  case  with  that  of  Kex  r. 
ii^verdoui  9  East  101,  which  decides  that  an  order  of  suspension  may 
ho.  made  though  the  pauper  be  not  brought  personally  before  the 
magistrates,  it  is  clear  that  an  order  of  removal  may  be  suspended  at 
apy  subsequent  time.  Stat  49  G.  S,  c.  124,  s.  1,  does  not  affect  the 
q^uestion.  It  merely  provides  that  other  justices  than  those  who  have 
suspended  an  order  of  removal  may  take  off  the  suspension ;  it  says 
nothing  as  to  when  an  order  of  removal  is  to  be  suspended  in  the  first 
instance. 

UocKBURN,  C.  J. — I  think  that  the  order  of  Sessions  is'  right,  and 
must  be  affirmed.  It  is  with  regret  that  I  come  to  that  conclusion, 
for  I  see  that  the  mischief  which  was  in  the  contemplation  of  the 
Legislature  in  passing  stat  35  G.  3,  c.  101,  s.  2,  may  arise  at  a  period 
posterior  to  the  making  of  an  order  of  removal,  in  consequence  of  a 
pauper  not  being  removed  contemporaneously  with  the  making  of  the 
order.  I  was  therefore  very  desirous  of  putting  a  large  construction 
on  the  words  of  the  statute ;  but,  on  a  careful  consideration  of  the 
language  employed,  I  cannot  but  see  that  it  contemplates  only  a  sick- 
ness or  infirmity  of  the  pauper  brought  under  the  notice  of  the  jus- 
tices at  the  time  of  their  making  the  order  of  removal.  The  recital 
shows  that  the  mischief  sought  to  be  remedied  was  the  removal  of 
♦d351   P^^  persons  *during  the  time  of  their  sickness,  and  the  section 

^  requires  the  justices  making  the  order  of  removal  to  suspend 
its  execution.  [His  Lordship  reaa  the  section.]  Had  the  Legisla- 
ture contemplated  the  suspension  of  a  order  of  removal,  after  it  had 
been  made^  by  reason  of  a  sickness  of  the  pauper  arising  subsequently 
to  the  order  but  before  its  execution,  I  think  that  they  would  have 
provided  by  express  enactment  for  the  case  of  such  a  supervening 
sickness,  and  would  have  enabled  other  justices,  than  those  who  made 
it,  to  suspend  the  order  of  removal.  If  we  were  to  hold  that  the 
w^ords  of  the  statute  include  and  provide  for  such  a  case,  we  should 
be  straining  them  in  a  manner  which  judicially  we  ought  not  to  do. 
.  It  is  far  better  to  leave  it  to  the  Legislature  to  remedy  the  omission, 
than  that  we  should  take  its  functions  upon  ourselves. 
*  W IQHTMAN,  J. — Upon  the  best  consideration  that  I  can  give  to  this 
case,  I  am  of  opinion  that  the  Sessions  came  to  a  wrong  decision.  It 
appears  that  the  order  of  removal  ^  was  made  on  2bth  September, 
1B49.  It  wa^  not  then  exeicuted,  nor  was  it  incumbent  on  the  parish 
officers  to  execute  it,  immediately.  Nearly  a  month  afterwards,  on 
i§f,}\  Qctober,  the  order  was  suspended  by  the  same  t>^p  justices  w^ho 
iim4<^  it,:  an^d  the  question  is,  whether  they  had  power  to  do  this. 
'tiiQ  aj^w^r  to  that  question  depends  upon  the  construction  to  be  given 
tfi^^^  So^Q.  8^  0, 101|  8.  2..    Th/it  section  commences  with  a  recital 
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(bsA  poor  persons  are  oftei  removed  or  passed  lo  the  place  of  Iheir 
settlement  during  the  time  of  their  sickness,  to  the  great  danger  of 
tieir  lives ;  and  then  enacts,  for  remedy  thereof,  as  follows :  [His 
Lordship  read  the  section.]  Unless  these  words  are  so  precide  that 
sach  a  case  as  the  *present  cannot  be  brought  within  a  fair  and  r#KQz» 
equitable  construction  of  them,  it  seems  to  me  that  this  is  one  ^ 
of  those  cases  which  come  within  the  mischief  which  it  was  thd 
object  of  the  Act  to  remedy.    Then,  are  the  words  of  thftt  strict  and 

Erecise  nature  ?  First  come  the  words  "  in  case  any  poor  person  shall 
cnceforth  be  brought  before  any  justice  or  justices,  for  the  purpose" 
of  removal.  It  has  been  held,  in  Eex  v.  Everdon,  9  East  101,  that 
it  is  not  necessary,  to  satisfy  these  words,  that  the  pailpel*  should  be 
actually  brought  in  person  before  the  justices.  The  section  then 
enacts  that  if  "  it  shall  appear  to  the  said  justice  or  justices  that  such 
poor  person  is  unable  to  travel,  by  reason  of  sickness  or  other  in- 
firmity," "the  justice  or  justices  making"  the  order  of  removal,  are 
to  suspend  its  execution  till  satisfied  that  it  can  safely  be  executed ; 
and  the  suspension  is  to  be  endorsed  on  the  order  of  removal.  It  is 
said  that  the  sickness  or  infirmity  of  the  pauper  must  be  made  appear 
to  the  justices  at  the  same  time  that  they  are  asked  to  make  the  order 
of  removal.  The  words,  however,  are  not  so  strict  as  that ;  and  if 
that  is  their  proper  construction  it  appears  only  by  implication.  I 
could  understand  such  a  construction,  if  it  was  necessary  that  an  order 
of  removal  should  be  executed  immediately  it  is  made ;  but  Bex  v. 
Llanwinio,  4  T.  E.  473,  decides  that  it  is  not.  The  question  is,  whe- 
ther, upon  a  reasonable  construction  of  the  enactment,  an  order  of 
suspension  may  not  be  made,  and  endorsed  on  one  of  removal,  at  any 
time  before  its  execution,  if  the  same  justices  who  made  the  original 
order  are  satisfied  that  the  pauper  is  so  sick  or  infirm  as  to  be  unable 
to  travel.  It  seems  to  me  that  such  a  construction  would  give  effect 
to  the  obvious  *intention  of  the  Legislature,  and  that  the  Ses-  ^41507 
sions  were  wrong  in  adopting  th^  more  strict  construction.  •- 

CroHpton,  J. — ^I  quite  agree  that  it  is  very  desirable  that  the  juris- 
diction of  justices  to  suspend  orders  of  removal  should  be  put  upon 
a  different  footing :  but  we  must  be  guided  by  the  words  of  the  statute, 
and  must  be  careful  not  to  legislate  ourselves  upon  a  question  which 
can  be  properly  considered  by  the  Legislature  only.  I  think  that  the 
statute  contemplates  the  suspension  by  the  justices  of  the  execution 
of  an  order  of  removal,  at  the  time  that  the  matter  is  brought  before 
them  for  the  purpose  of  making  the  order  of  removal.  It  gives  the 
justices  power  to  inquire  into  the  inability  of  the  pauper  to  travel  at 
that  time,  by  reason  of  sickness  or  infirmity :  I  do  not  find  that  it 
gives  them  any  fresh  jurisdiction  of  that  nature  after  they  have  made 
the  order  of  removal,  and  are  thus  functi  officio.  The  words  "  in 
case  any  poor  person  shall"  "be  brought"  before  the  justices  for 
removal,  have,  by  a  liberal  construction,  been  held  to  mean,  in  case  the 
question  of  his  removal  is  brought  before  them ;  but  the  words  '*  the 
justices  making  such  order  of  removal"  seem  to  me  to  point  to  no 
other  time  except  that  at  which  that  order  is  made,  and  to  preclude 
^  from  saying  that  the  justices  have  any  jurisdiction  in  the  mattet 
afterwards.  Lord  Ellenborough,  in  Bex  v,  Everdon,  9  East  101, 105. 
106,  appears  to  ine  to  have  put  a  judicial  eonsfenliK^tion  to  this  eflbct 
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upon  tbe  statute;  and  his  view  is  confirmed  by  the  later  Act, 49  G.8, 
c.  124,  8.  1.  We  must  not  allow  ourselves  to  be  induced,  by  the 
hardship  of  the  particular  case,  to  strain  the  plain  meaning  of  the 
statute. 

*5S81  *HiLL,  J. — I  am  of  the  same  opinion,  for  the  reasons  given  by 
-■  the  Lord  Chief  Justice,  which  I  need  not  repeat.  The  words 
of  the  statute  clearly  point  to  the  time  when  the  case  is  before  tbe  jus- 
tices for  the  purpose  of  making  an  order  of  removal,  as  the  time  at 
which  the  execution  of  that  order  may  be  suspended  by  the  justices. 
This  is  plain  from  the  expression. 'Hhe  justice  or  justices  making 
guch  order  of  removal."  I  believe  the  inconvenience  of  this  con- 
struction to  be  great,  but  it  is  the  function  of  the  Court  to  construe 
the  statute  by  its  plain  meaning.  Order  of  Sessions  confirmed. 


The  QUEEN  v.  The  Inhabitants  of  AYLESFORD.    Jan.  25. 

The  exemption  of  tenants  in  ancient  demesne  from  parliamentary  taxes  and  tallages  is 
limited  to  taxes  granted  by  Parliament  to  tbe  Crown,  and  does  not  extend  to  loeal  taxatioa 
levied,  under  tbe  autbority  of  an  Act  of  Parliament,  upon  and  for  the  benefit  of  partienlsr 
portions  of  the  community. 

Tenants  in  ancient  demesne  are  not  therefore^  as  such,  exempt  from  payment  of  oonnty  rates. 

At  the  General  Quarter  Sessions  for  the  county  of  Kent,  held  on 
25th  June,  1857,  a  county  rate  was  made,  and  therein  the  parish  of 
Aylesfordy  in  the  said  county,  was  assessed  in  the  sum  of  192.  8^.  9^., 
and  also  in  the  further  sum  of  29/.  85.  l^d.,  for  the  purposes  of  the 
county  constabulary ;  such  assessments  being  made  upon  the  basis  or 
standard  established  under  stat.  15  k  16  Yict.  c.  81,  s.  2.  Against 
these  two  assessments  the  churchwardens  and  overseers  of  the  parish 
of  Aylesford  appealed  to  the  next  General  Quarter  Sessions,  stating 
as  the  ground  of  their  appeal  '*  that  the  said  parish  of  Aylesford  is 

*5391  "^^'  ^^^  ^^^  ^^^  messuages,  lands,  and  ^hereditaments  within 
^  the  said  parish,  or  the  owners  or  occupiers  of  the  same  mes- 
suages, lands,  and  hereditaments,  in  respect  thereof,  liable  to  be  rated 
or  assessed  or  charged  to  or  with  or  in  respect  of  any  county  rate  or 
police  rate,  but  are  wholly  exempt ;  and  that  the  messuages,  lands, 
and  hereditaments,  situate  and  being  within  the  said  parish  of  Ayles- 
ford, are  part  of  the  ancient  demesne  of  the  Crown  of  England,  and 
as  such  are  exempted  and  discharged  from  all  county  and  police  rates, 
and  from  the  payment  of  all  county  stock  whatever." 

The  Quarter  Sessions  confirmed,  the  rate,  subject  to  a  case  for  the 
'opinion  of  this  Court,  which  was  stated,  in  substance,  as  follows. 

The  manor  of  Aylesford,  in  the  hundred  of  Larkfield,  lies  partly 
within  the  parish  of  Aylesford,  and  partly  in  parishes  adjoining. 
That  portion  of  the  parish  of  Aylesford  which  is  not  comprehended 
within  the  manor  forms  parts  of  other  manors,  in  like  manner  as  parts 
of  the  adjoining  parishes  are  contained  within  the  manor  of  Ayles- 
ford. The  manor  of  Aylesford  was  part  of  the  ancient  demesne  of 
the  Crown  of  England.  It  is  described  in  Domesday  Book  as  ''terra 
Regis,"  and  as  held  by  King  William,  and  as  of  the  yearly  value  of 
20i    It  was  granted,  by  Henry  III.,  to  Sir  Richard  de  Grey,  and 
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appears  to  have  been  holden  of  the  Crown  in  capite  by  members  of 
the  de  Grey  family  throughout  several  reigns.  It  subsequently  be- 
came the  property  of  Sir  Thomas  Wyatt,  who  died  seised  of  it  in 
capite  in  the  84th  year  of  Henry  VIII.  It  was  forfeited  by  his  son, 
Sir  Thomas  Wyatt,  in  the  reign  of  Queen  Mary,  who  granted  it  to 
Sir  Robert  Southwell  and  Margaret  his  wife,  to  be  holden  of  the 
Queen  and  her  successors  in  capite  by  the  service  of  the  fortieth  part 
of  one  knight's  fee.  The  manor,  it  is  *believed,  never  reverted  r*c  4/) 
to  the  Crown,  but  has  ever  since  remained  the  property  of  a  ^ 
subject.  The  manors  of  Preston,  Tottinton  and  Eccles  or  Ayles,  or 
Bome  of  them,  are  also  partly  in  the  parish  of  Aylesford.  Tottinton 
is  enumerated  in  Domesday  Book,  among  the  possessions  of  Odo, 
Bishop  of  Bayeux,  and  appears  to  have  been  subsequently  granted 
by  King  William  to  a  subject  by  the  tenure  of  knight's  service,  since 
which  it  has  always  been  held  by  a  subject.  Eccles  also  appears  in 
Domesday  Book  as  the  property  of  Odo.  This  manor  was  also  an- 
ciently held  by  subjects  by  the  tenure  of  knight's  service.  The  in- 
habitants of  the  whole  parish  of  Aylesford,  whether  tenants  of  the 
manor  of  Aylesford  or  not,  have  from  time  immemorial  enjoyed 
some,  at  least,  of  the  immunities  incident  to  the  tenants  of  ancient 
demesne  lands.  There  is  no  record  of  their  having  been  summoned 
to  serve,  nor  of  their  having  served,  on  juries  at  the  Assizes  or  Quar- 
ter Sessions  for  the  county.  They  have  never  paid,  or  been  called 
upon  to  pay,  county  rates  (except  as  hereinafter  mentioned),  nor  have 
soldiers  ever  been  billeted  upon  them ;  but  the  owners  of  all  lands 
in  the  parish  have  paid  land  tax  and  all  other  parliamentary  taxes. 
The  parish  of  Aylesford  was  rated  to  the  county  rate  after  the  passing 
of  the  first  county  rate  Act  (12  G.  2,  c.  29) ;  and  it  appears  oy  the 
county  rates  entered  among  the  Sessions  records  that  the  parish  and 
the  borough  of  Rugmorhill  were  so  rated  in  the  years  174S,  1744, 
1745,  and  1746 ;  and  credit  is  given  in  the  county  treasurer's  accounts 
for  the  whole  amount  of  the  rate.  But,  although  the  parish  and 
borough  were  rated  in  like  manner  every  year,  from  1747  to  1763  the 
rates  were  never  paid,  in  consequence  whereof  the  constables  of 
Aylesford  and  the  borough  of  Sugmorhill  were  summoned  before  the 
•General  Quarter  Sessions,  held  on  12th  April,  1763,  to  account  r#K4-i 
for  these  rates  remaining  so  unpaid.  The  inhabitants  of  Ayles-  *- 
ford  and  the  borough  of  Sugmorhill  appeared  by  counsel  and  denied 
their  liability,  on  the  ground  that  the  whole  parish  was  ancient  de- 
mesne of  the  Crown ;  and  eventually  an  order  of  Sessions  was  made 
by  consent,  which,  after  reciting  that  the  inhabitants  of  the  said  parish 
and  town  of  Aylesford,  and  of  the  said  borough  of  Bugmorhill,  had 
appeared  in  pursuance  of  such  summons,  and  alleged  bv  their  counsel 
that  all  the  lands,  &c.,  within  the  said  town  and  parish  and  borough 
are  part  of  the  ancient  demesne  of  the  Grown,  and  as  such  are  and 
always  have  been  excepted  and  discharged  from  the  payment  of  all 
county  stock  whatsoever,  other  than  and  except  occasional  assessments 
for  the  repair  of  county  bridges  (two  of  which,  namely  Aylesford 
Bridge  and  Garford  Bridge,  lie  within  the  said  liberty  of  ancient  de- 
mesne), ordered  that  the  inhabitants  of  the  said  town  and  parish  of 
Aylesford,  and  the  said  borough  of  Bugmorhill,  should  thenceforth 
be  rated  and  pay  after  the  rate  of  one  fourth  part  of  the  several  re« 


apedive  s^ma  charged  upd  assessed  upon  ptfaer  places  and  parishei 
witbin  the  said  county;  but,  in  regard  that  the  county  rates  had  of 
Ifvte  been  nmch  increasod  by  the  embodiment  of  militia,  it  was  fur- 
ther ordered  that,  whenever  the  county  militia  should  thereafter  be 
ei^bodied,  the  inhabitants  of  the  said  town  and  parish  of  Aylesford 
ajBid  the  said  borough  of  Bugmorhill  should  pay  at  and  after  the  rate 
of  one  eighth  part  only  of  the  several  and  respective  sums  charged 
9.nd  assessed  on  other  parishes  and  places  iq  the  said  county.  And  it 
was  further  ordered,  that  the  said  inhabitants  of  the  said  town  and 
parish  and  borough,  in  consideration  of  their  condescending  and  sub- 
*o4.91  ^^^^^^S  ^  ^^^  aforesaid  "^proportion  and  allotment,  should  be 
■^  exonerated,  freed,  and  discharged  of  and  from  all  arrears  of 
county  rates  and  assessments  therefore  made,  rated,  and  assessed. 
From  the  making  of  the  above  order  until  the  making  of  the  rate 
90W  in  question,  the  parish  of  Ajlesford  has  always  been  rated  tothi 
county  rate,  according  to  the  said  order,  at  one-fourth  of  the  annual 
value  in  proportion  to  the  rating  of  other  parishes,  and  has  duly  paid 
the  amounts  so  charged. 

The  questions  for  the  Court,  which  was  to  have  power  to  draw 
inferences  of  fact,  were : 

1st.  Whether,  under  the  circumstances  above  set  forth,  the  lands, 
tenements,  and  hereditaments,  parcel  of  the  manor  of  Aylesford, 
within  the  parish  of  Aylesford,  are  exempt  from  iiabiUty  to  the  charges 
for  the  county  and  police  rate  appealed  against. 

2d.  Whether,  under  the  circumstances  abov^  stated,  the  residue  of 
the  lands,  tenements,  and  hereditaments  in  the  parish  of  Aylesford 
(not  parcel  of  the  said  manor  of  Aylesfprd)  are  exempt  from  the 
aforesaid  liability. 

The  said  assessment  appealed  against  was  to  be  confirmed,  quashed, 
or  amended,  as  to  the  whole  parish  of  Aylesford,  or  as  to  so  much  as 
was  within  the  manor,  or  otherwise,  according  to  the  decision  of  the 
Court. 

Montague  Smith  (Deedes  with  him),  in  support  of  the  order  of  Ses- 
sions.— AH  the  lands  in  the  parish  of  Aylesford,  whether  or  not  par- 
cel of  the  manor  of  Aylesford,  are  rateable  to  these  rates.  Stat.  15 
&  16  Vict.  c.  81,  s.  2,  empowers  justices  at  Sessions  to  appoint  a  com- 
mittee **  for  the  purpose  of  preparing  a  basis  or  standard  for  ficur  and 
equal  county  rates,  such  basis  or  standard  to  be  founded  and  prepared 
*5431  ^^^^^7  ^^^  equally  according  to  *the  full  and  fair  annual 
^  value  of  the  property,  messuages,  lands,  tenements,  and  here- 
ditaments rateable  to  the  relief  of  the  poor  in  every  parish,  township, 
borough,  or  place,  whether  parochial  or  extra-parochial,  within  the 
respective  limits  of  the  said  justices'  commissions."  This  enactment 
evidently  contemplates  that  all  lands  which  are  rateable  to  the  poor- 
rate  shall  be  rated  to  the  county-rate  also.  All  the  lands  in  Ayles* 
ford,  without  exception,  have  been  always  rated  to  the  poor*rate;  and 
the  Act  of  Parliament  contains  nothing  to  exempt  them  from  the 
oounty-rate,  It  is  said,  on  the  other  side,  diat  they  are  exempt>  as 
being  held  in  ancient  demesne.  The  ease,  however,  finds  merely 
that  the  manor  of  Aylesford  is  part  of  the  ancient  demesne  of  tte 
Crown.  Although  the  naanor  was  held  in  capita,  there  is  no  evidence 
that  the  lands  in  it  were  held  separately  in  ancient  demesne.    The 
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manor,  not  the  parish,  is  deswibed  in  Domesday  Book  as  ^terrH 
Begis,^'  that  is,  as  aDcient  demesne.  The  law  as  to  what  lands  are 
ancient  demesne  is  laid  down  in  Com.  Dig.  tit.  Ancient  Demesne  (A), 
where  they  are  said  to  be  ^'  All  lands  mentioned  in  Domesday-Book, 
to  be  holden  of  a  manor  in  the  demesnes  of  Edward  the  Confessor/' 
"or  William  the  Conqueror."  It  is  added  that  "  land  may  be  ancient 
demesne,  though  it  be  parcel  of  a  manor,  which  is  not  ancient 
demesne."  The  tenure  of  the  lands,  therefore,  in  a  manor,  not  the 
tenure  of  the  manor  itself,  has  to  be  looked  at,  in  order  to  ascertain 
whether  or  not  the  lands  are  ancient  demesne.  In  Scriven  on  Copy- 
bold,  vol.  2,  p.  682  (ed.  4),  it  is  said  *' Unless  the  manor  or  land  is 
ntentioned  under  the  title  terrsB  Be^s  or  terrse  Begis  Edwardi  in 
Domesday  Book,  it  will  not  be  deemed  ancient  demesne,  although  the 
•book  itself  should  furnish  evidence  of  a  grant  thereof  from  the  r»r44. 
Crown."  Assuming,  however,  that  all  the  lands  in  Aylesford  ^ 
are  ancient  demesne,  the  tenants  of  them  are  not  on  that  account 
exempt  from  county  rate.  [Wightman,  J. — The  privilege  of  tenants 
in  ancient  demesne  are  enumerated  in  4  Inst.  269.  But,  at  p.  270,  it  is 
said  that  *'  regularly  all  general  statutes  extend  to  ancient  demesne."] 
4  Inst.  270  is  cited  m  Com.  Dig.  tit.  Ancient  Demesne  (K),  where  it  is 
added  that,  if  lands  in  ancient  demesne  "  are  not  named,  Uiey  shall  be 
subject  to  a  statute,  which  charges  the  possession  where  the  land 
i^lf  is  not  in  demand  directly  in  the  King's  Court.  Hob.  48."  (He 
was  then  stopped.) 

Pickering  and  Denman,  contri. — It  is  assumed,  for  the  purposes  of 
the  argument,  that  the  lands  in  Aylesford  are  held  in  ancient  demesne* 
If  so,  they  are  not  liable  to  county  rates  merely  because  stat.  15  k  16 
Vict.  c.  81,  is  general,  and  does  not  in  terms  exempt  them.  In  4  Inst 
269  six  privileges  of  tenants  in  land  in  ancient  demesne  are  mentioned. 
Of  these  the  fourth  is  material ;  where  they  are  said  to  be  free  "  of 
taxes  and  tallages  by  Parliaments,  unless  they  be  specially  named." 
And  it  is  further  laid  down,  that  ''these  privileges  remain  still, 
although  the  manor  be  come  to  the  hands  of  subjects."  The  state** 
ment,  therefore,  which  follows  at  p.  270,  that  "  regularly  all  general 
Btautes  extend  to  ancient  demesne"  must  be  read  with  reference  to  the 
privilege,  as  far  as  the  statement  relates  to  general  statutes  which  im* 
pose  taxes.  Such  statutes  do  not  bind  tenants  in  ancient  demesne, 
unless  they  specially  name  them  amongst  the  persons  upon  whom  the 
taxes  are  imposed.  Otherwise,  there  would  *have  been  no  r#5iK 
^ecessitv  to  mention  tenants  in  ancient  demesne  in  the  land  ^ 
tix  Act  and  many  other  statutes  in  which  they  have  been  named. 
[Crompton,  J. — Lord  Coke  states  the  exemption  to  be  from  taxes 
and  tallages  by  Parliaments :  by  which  he  must  mean  such  general 
taxes  as  are  granted  by  Parliament  to  the  King:  not  such  as  are  local 
and  levied,  like  poor-rates,  for  instance,  for  local  purposes.]  Poor- 
rates  come  within  the  category  of  Parliamentary  taxes.  They  are 
described  as  taxation  in  3tat.  48  Eliz.  c.  2,  s.  1.  There  is  no  ground 
for  supposing  that  Lord  Coke  meant  to  state  that  the  privilege  is  eon* 
fined  to  Parliamentary  taxes  granted  to  the  King.  [Cockbukx,  C.  J, 
—Did  not  the  privilege  arise  from  the  services  which  tenants  in  an* 
ctetti  demesne  rendercKl  to  the  Crown ;  and  does  it  not  amount  to  this^ 
that  they  are  not  to  l>e  called  upon  to  pay  such  taxes  aa  are  given  to 
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the  Crown  7    Lord  Coke,  in  4  Inst  269,  assigns  as  a  reason  for  their 

})rivileges,  that  they  *' might  the  better  apply  themselves  to  their 
aboars  for  the  profit  of  the  King."]  Lord  Coke  puts  no  such  limi- 
tation on  the  iJrivilege.  He  does  not  speak  of  taxes  "  granted^'  by 
Parliament.  The  privilege  is  stated  in  the  same  general  terms  in  F. 
N.  B.  14  E.  [CocKBURN,  C.  J. — Do  you  say  that  the  inhabitants  of 
Aylesford  are  not  liable  to  pay  poor-rates?]  If,  as  mav  be  inferred 
from  the  case,  they  have  submitted  to  pay  them,  they  nave  done  so 
voluntarily,  and  for  their  own  convenience.  The  rates  must  have 
been  levied  by  themselves  upon  themselves,  not  imposed  in  invitos. 
As  to  Stat.  15  &  16  Yict.  c.  81,  it  is  the  latest  of  a  series  of  County- 
Kate  Acts,  of  which  stat.  12  G.  2,  c.  29,  was  the  first,  and  by  none 
of  which  was  any  new  liability  to  that  rate  imposed,  or  non-liability 
*5461  ^  ^^  affected.  The  object  *of  all  of  them  was  the  same  as  that 
-'  of  the  first,  which,  as  stated  by  Lord  Ellenborough,  in  Bates 
V.  Winstanley,  4  M.  &  S.  429, 437,  "  was,  not  to  impose  new  rates,  but 
to  facilitate  the  assessing,  collecting,  and  levying  those  that  were  pre- 
viously imposed,"  "There"  was  '*no  intention"  "to  vary  the  obli- 
gation to  pay,  or  the  right  to  receive ;  the  persons  before  liable  to 
pay,  were  still  to  be  liable  to  pay,  and  the  persons  entitled  to  receive, 
were  still  to  be  the  persons  so  entitled." 

CocEBURN,  C.  J. — I  am  of  opinion  that  the  assessment  was  right, 
and  that  the  order  of  Sessions  must  be  confirmed.  The  county  rate 
is  a  general  impost  levied,  under  an  Act  of  Parliament,  for  the  benefit 
of  each  local  community,  and  to  which  all  occupiers  of  land  are  to 
contribute.  It  is  said  that  the  lands  in  question  are  exempted  from 
rateability  to  it  by  reason  of  their  being  held  in  ancient  demesne,  and 
consequently  exempt  from  Parliamentary  taxes.  In  support  of  this 
contention  two  great  authorities,  Coke  and  Fitzherbert,  are  relied 
upon.  But  Lord  Coke  must  be  understood  to  mean,  by  "  taxes  and 
tallages  by  Parliaments,"  such  taxes  as  were  granted  by  Parliament 
to  the  Crown.  In  his  time  no  one  thought  of  any  other  taxes  than 
those.  It  is  the  business  of  those  who  claim  an  immunity  to  make  it 
out;  we,  at  all  events,  are  to  take  care  not  to  extend  it  beyond  what 
is  right.  Tenants  in  ancient  demesne  originally  rendered  services  of 
husbandry  for  the  sustenance  of  the  King  and  his  household.  Lord 
Coke  enumerates  these  services,  and  it  is  easy  to  understand  how  the 
privilege  in  question  arose  in  consequence  of  them.  It  was  reasona- 
*5471  ^^^  "^that,  in  return  for  them,  the  tenants  should  be  exempted 
^  from  contribution  to  the  taxes  imposed  on  the  subject  for  the 
benefit  of  the  Crown.  But  a  county  rate  is  an  impost  distinct  from 
such  taxes,  being  simply  a  tax  imposed  by  a  local  community  on 
itself  for  its  own  benefit.  The  argument  that  tenants  in  ancient 
demesne  are  exempt  from  such  a  rate  must  go  the  length  of  affirming 
thi^t  they  are  also  exempt  from  poor-rate,  and,  so,  free  from  the  obli- 
gation to  maintain  their  own  poor  which  is  imposed  upon  all  parishes 
by  the  statute  of  Elizabeth.  And  if  they  are  exempt  from  poor-rate, 
there  is  no  reason  why  the  doctrine  should  not  be  extended  to  exempt 
them  from  all  taxes  whatever ;  a  result  which  would  be  productive 
of  infinite  inconvenience,  mischief,  and  injustice. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.    It  appears  to  me  that 
a  county  rate  is  not  a  tax  or  tallage  within  the  meaning  of  ihoae 
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words  in  Lord  Coke's  statement  of  the  privileges  of  tenants  in  ancient 
demesne.  It  was  but  reasonable  that  such  tenants  should  have  many 
privileges  accorded  to  them,  in  return  for  the  services  which  they 
were  bound  to  render  for  the  Crown's  direct  benefit.  Amongst  the 
privileges  which  Lord  Coke  enumerates  is  an  exemption  from  taxes 
or  tallages  by  Parliaments.  These  words  would  extend  to  charges 
levied  in  respect  of  lands,  if  levied  for  the  Crown's  direct  benefit. 
But  a  county  rate  is  not  levied  for  the  benefit  of  the  Crown  at  all, 
but  of  the  district  in  which  the  lands  lie  which  are  assessed  to  it. 
That  the  privileges  of  tenants  in  ancient  demesne  are  not  to  be 
unreasonably  extended  is  shown  by  the  case  cited  in  Comyn,(a)  in 
which  an  indictment  was  ^preferred  against  a  man  for  refusing  r^s^o 
to  exercise  the  office  of  constable,  and  the  question  was  whether  '- 
he,  being  a  tenant  in  ancient  demesne,  was  compellable  to  accept  the 
office.  The  Court  held  that  he  was.  I  am  clearly  of  opinion  that 
the  order  of  Sessions  must  be  confirmed. 

C&OHPTON,  J. — I  cannot  see  that  the  exemption  from  taxes  of  ten- 
ants in  ancient  demesne  extends  further  than  to  taxes  in  the  nature 
of  subsidies  to  the  Crown.  Local  assessments,  such  for  instance  as  a 
highway-rate,  or  a  lighting  and  watching  rate,  are  not  levied  to  be 
aid  to  the  Crown,  but  to  be  expended  for  the  benefit  of  the  particu- 
ar  part  of  the  community  upon  which  they  are  imposed.  They  are 
not,  therefore,  taxes  within  the  meaning  of  the  exemption. 

Hill,  J. — Assuming  that  tenants  in  ancient  demesne  are  privileged 
from  the  payment  of  taxes  and  tallages,  local  taxation  imposed  by 
local  authorities  for  the  benefit  of  a  particular  district  is  not  a  tax  or 
tallage  within  the  meaning  of  the  exemption. 

Order  of  Sessions  confirmed, 

(a)  AnoDjmong,  1  Vent  S44 ;  elted  Com.  Big.  tit.  Ameimtt  D^mtM,  (F.  1). 


f 
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♦BOUTLEDGE,  Appellant,  v.  HISLOP,  Respondent.  Jan.  26.  [*649 

A  servant  in  hntbandry  haring  been  hired  to  aerre  flrom  1st  Aognst,  1868,  to  Martinmai 
next  eniniog,  for  the  wages  of  5/.,  entered  the  serricoi  and  continued  in  it  till  7th  September, 
1858,  when  her  master  diseharged  her.  Thereupon  she  sued  him  in  the  County  Court,  claiming 
damages  for  the  discharge,  as  haying  heen  without  reasonable  cause.  The  Judge  of  the  County 
Court  gare  a  verdict  for  the  master,  the  defendant  in  the  suit  Afterwards,  in  May,  1869,  tha 
ssrrant  took  out  a  summons  before  justices  against  the  master,  to  recorer  the  6^  wages. 

Held  that,  the  question  for  decision  in  the  County  Court  and  by  the  justices  being  substan* 
tlally  the  same,  namely,  whether  the  discharge  of  the  servant  was  without  just  cause,  tha 
justices  were  bound  to  treat  the  decision  of  the  County  Court,  a  Court  of  concurrent  jurisdic« 
tion,  upon  it,  as  conclusive  between  the  parties ;  although  the  form  of  claim  in  the  snmmona 
varied  from  that  made  in  the  County  Courk 

Case  stated  by  justices  of  Leath  Ward  in  the  county  of  Cumber- 
land, under  stat.  20  &  21  Yiot.  c.  43. 

The  respondent,  Mary  Hislop,  was  hired  by  the  appellant,  William 
Boutledge,  as  his  servant  in  husbandry,  on  1st  August,  1858,  to  serve 
from  that  day  till  Martinmas  next  ensuing.  In  consequence  of  the 
said  hiring,  she  entered  into  his  service,  and  remained  in  it,  as  a  ser- 
vant in  husbandry,  till  7th  September,  1858,  when  he  discharged 
her.    She  entered  a  plaint  against  the  appellant^  in  the  County  Court 
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df  Penritli,  waA  the  following  particdkrs  of  the  plaintifirs  denumd 

were  delivered. 

*'  In  the  County  Court  of  Cumberland,  holden  at  Penrith. 

"  Between  Mary  Hialop  •  -        Plaintiff, 

and 
William  HotUledge  -  -        Defendant. 

"  The  following  are  the  particulars  of  the  plaintiff's  demand  refer- 
red to  in  the  annexed  summons.  For  that,  on  1st  August,  1858,  tbe 
plaintiff  was  hired  and  emf>]oyed  by  the  defendant  to  serve  him  in 
the  capacity  and  employment  of  a  servant  in  husbandry,  from  the 
said  1st  August,  1858,  until  Martinmas  next,  at  and  for  the  wages  of 
6{.  That  tbe  plaintiff  entered  upon  her  said  service,  and  stayed  until 
♦5501  ^^'^  September,  1858,  when  she  was  *discharged  from  her  said 
^  service,  whereby  the  plaintiff  hath  sustained  damage  to  the 
amount  of  ^l  49.,  namely : 

"Wages £5    0    0 

"  Four  Weeks'  Board  Wages    •        -        -       14    0 
"  Damage  to  Trunk 0    2    6 

£«    6    6" 


The  case  was  called  on  for  trial  on  11th  October,  1858,  when 
defendant's  counsel  objected  to  the  plaint.  The  Judge  allowed  the 
objection,  but  gave  leave  to  amend  the  particulars,  and  the  case  stood 
over  till  the  following  Court. . 

The  plaintiff  delivered  the  following  amended  particulars  of  de- 
mand by  leave  of  the  Court 

**  The  plaintiff  claims  61  6i.  6rf.  for  damages  for  breach  by  the 
defendant  of  a  contract  of  hiring  made  between  him  and  the  plaintiff' 
on  1st  August,  1858,  by  discharging  the  plaintiff"  from  the  defendant's 
service  before  the  termination  of  the  said  contract  without  reasonable 


cause." 


The  cause  was  tried  in  the  County  Court,  on  10th  November.  1858, 
and  the  judge,  after  hearing  witnesses  for  the  plaintiff  and  the  defend- 
ant, gave  a  verdict  for  the  defendant. 

The  appellant  was,  in  May,  1859,  served  with  a  summons  to  appear 
before  the  magistrates  in  Petty  Sessions.  It  recited  that  '*  Informa- 
tion hath  been  made  upon  oath  before  one  of  the  justices  for  the  county 
that  you,  William  Routledge,  at  Lammas  last  past,  hired  or  employed 
one  Mary  Hislop  to  be  your  servant  in  husbandry,  from  Lammas  last 
past  till  Martinmas  last  past,  for  the  wages  of  61.  That  she  entered 
upon  her  said  service  and  stayed  until  7th  September,  1868,  when 
she  was  discharged  from  her  said  service  without  just  cause,  but  she 
♦5511  ^^  always  *ready  to  complete  her  service;  and  that  you 
-■  refuse  to  pay  her  the  wages  justly  due  for  the  time  she  was 
hired,  amounting  to  the  sum  of  5/." 

The  case  was  called  on  for  hearing,  pursuant  to  the  summons, 
before  the  magistrates  in  Petty  Sessions  at  Penrith,  on  10th  Maj, 
1859.  Both  the  respondent  and  the  appellant  appeared.  It  was 
eontended  by  the  appellant's  counsel,  before  witnesses  were  called  for 
Either  party,  that  the  magistrates  had  no  jurisdiction,  as  the  defendant 
iuid  been  sued  in  tbe  County  Court,  holden  at  Penrith,  upon  thd  same 
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fitct»;  and  tbat  the  oese  bad  been  tried  and  decided  between  the  semA 
parties  by  the  Judge  of  the^  said  Court  oa  10th  Noyember,  1858k  Vk 
was  also  urged  that,  although  the  respondent  might  have  caused  the 
appellant  to  appeiur  before  the  magistrates:  in  Petty  Sessions  assembledr 
in  the  first  instance,  yet  as  she  had  elected  to  sue  him  in  the  County 
Court,  and  had  gone  to  trial  in  that  Court,  and  the  case  had  beea 
decided  there,  she  had  thereby  disabled  herself  from  seeking  redress, 
subsequently,  for  the  same  cause  of  action  in  the  magistrates^  Court. 
It  was  contended  at  the  same  time,  by  the  respondent's  adyjocate,  that 
she  had  additional  evidence  to  show  that  soe  waa  improperly  dis* 
charged,  which  additional  evidence  it  was  not  in  her  power  to  adduce 
before  the  County  Court,  and  that  it  would  amount  to  a  denial  of 
justice  if  her  case  could  not  be  reheard.  It  was  also  contended,  by 
the  respondent's  advocate,  that  damage  was  sought  to  be  recovered 
before  the  County  Court  for  breaking  her  box,  as  well  as  for  that.  her. 
master  improperly  discbarffed  her ;  and  that  the  question  before  the 
County  Court  was  a  divided  one,  both  for  the  improper  discharge  and 
damage  to  her  box ;  and  that,  before  the  magistrates,  the  nespondent 
sought  to  ^recover  the  quarter  of  the  year's  wages  simply,  in  r^e^A 
full,  5/. ;  and  that  it  was  not  a  question  of  damage  at  all.  The  '- 
magistrates,  however,  notwithstanding  the  objection  raised,  by  tho 
appellant's  counsel,  proceeded  to  hear  the  case,  and  decided  in  favour, 
of  the  respondent,  by  awarding  her  61,  the  quarter's  wages,  for  which- 
sheiras  hired ;  subject  to  a  case  for  the  opinion  of  the  Court,  as  to 
whether  the  magistrates  had  a  right  to  hear  and  decide  the  case  be- 
tween the  parties  after  it  had  been  tried  and  decided  between  the  same 
parties  in  the  County  Court 

Webbyj  for  the  respondentia) — The  jurisdiction  of  the  magistrates 
was  not  ousted  by  the  proceedings  in  the  County  Court.  The  plaint 
io  that  Court  was  decided  upon  the  respondent's  amended  particulars; 
in  which  she  made  no  claim  for  wages,  but  only  for  damages  for^ 
a  wrongful  dismissal.  The  decision  of  the  County  Court  Judge  was, 
therefore,  that  she  was  not  entitled  to  those  damages ;  and  was  not  at 
all  conclusive  against  her  right  to  wages.  [Cockburn,  C.  J. — ^The 
question  raised  in  the  County  Court  and  befbre  the  magistrates  wiaa 
substantially  the  same ;  namely,  whether  or  not  the  respondent  waa 
wrongfully  discharged.]  It  is  not  necessary  to  deny  that  it  was ;  but 
the  judgment  in  the  County  Court  was  not  that  she  could  not  recover 
wages.  [Hill,  J.— If  Lord  Bagot  v.  Williams,  8  B.  &  C.  286  (E.  G. 
L.  R.  vol.  10),  be  law,  it  appears  conclusive  against  the  respondent.] 
In  that  case,  the  cause  of  action  was  technically  the  same  in  both  the. 
Courts  in  which  the  action  was  successively  brought.  Moreover,  the. 
judgment  in  the  first  Court  was  pleaded  as  an  estoppel  in  the  action 
*in  the  second.  In  the  present  case,  the  proceedings  before  r«5eo' 
the  magistrates  were  of  a  different  character  from  those  in  the  ^ 
C\)unty  Court,  and,  had  there  been  pleadings  in  the  magistrates'  Couart^. 
there  could  have  been  no  good  plea  of  estoppel.  [CocKBURN,  C.  J.^^. 
The  proceedings  before  the  magistrates  are  not  so  much  of  a  penal 
charitater  as  to  decide  a  dispute  as  to  the  amount,  if  any,  due  to  the 
respondent]     Although  the  information  may  have  been  m  the  nature 

(<r)  Salvday,  K'OTember49lii,  IMK    Cvrtm  Cockbvnir  C.  J.^  WIfliCiiiaii  and  HUi;  Ji.. 
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^er^fr-t  *The  QTTEEN,  on  the  prosecution  of  the  Churchwardens  and 
*^^' J       Overseers  of  the  Poor  of  the  Parish  of  THOBNBURY,  fie- 
spondents,  WILLIAM  MYTTON,  Appellant.  Jan.  20. 

Under  t  rate  for  the  relief  of  the  poor  of  the  parish  of  T.,  made  on  8d  May,  ISbS,  appellait« 
1VAI  assessed  as  ooonpier  of  an  estaiein  that  parish  called  N.  From  the  year  1098  down  te 
the  time  the  rate  was  made,  N.  had  maintained  its  own  poor,  and  had  aeyer  been  charged  with 
the  support  of  the  poor  of  any  other  place.  On  Ist  April,  1968,  P.,  the  owner  of  a  larfe  estate 
in  the  parish  of  T.,  fonnd,  among  the  title-deeda  of  that  estate  In  his  possenslon,  ao  agreesMat 
dated  12th  January,  1898,  pnrpertiBg*  to  be  made  between  the  then  owner  of  N.  of  the  one 
part,  and  six  persons  therein  named  and  desoribed  as  of  T.,  as  well  on  behalf  of  theaselYss  as 
of  all  the  rest  of  the  inhabitants  of  T.,  of  the  other.  This  agreement  reeitod  that  N.  was  in 
the  parish  of  T.,  and  prorided  that,  notwithstanding,  K.  should  thenoefbrth  be  In  no  way  liable 
to  maintain  or  keep,  or  be  at  any  charges  or  espenaes  in  maintaining  and  keeping,  aay  poor  in 
the  other  part  of  that  pariah,  bat  only  snob  poor  as  sfaonld  oomt  from  K. ;  and  that  the  ether 
part  of  the  parish  should  .be  at  the  cost  of  maintaining  its  own  poor,  bat  not  the  poor  from  K; 
The  agreement  farther  contained  corenants  between  the  parties  for  carrying  out  thia  amnge> 
menL  It  purported  to  be  executed  by  the  owner  of  N.,  party  to  it,  and  to  be  agreed  to  nndsr 
hand  by  two  inhabitants  of  T.,  other  than  the  parties  to  it  of  the  second  part.  On  aa  appeal 
against  the  assessment,  on.  tha  ground  that  N.  was  not  in  the  pariah  of  Tw :  held,  that  thia 
agreement  was  admissible  in  eyidenoe,  as  being  aa  ancient  document  relating  to  tha  Intansi 
of  all  the  estates  in  T.,  and  which  might,  therefore,  naturally  and  reasonably  be  expected  to 
be  found  among  the  title-deeds  of  a  large  estate  In  T.,  and,  so,  came  from  the  proper  custody. 
Th«t  it  was  deeisiyc  CTidence  to  show  that  N.  was  a  part  of  T.  parish,  and  how  N.  eaae  te 
maintain  its  own  poor ;  and  was  also  eridence  of  reputatloQ  as  to  the  extent  of  tha  parhdi, 
being  a  declaration  by  the  deceased  owner  of  N.  and  the  other  inhabitants  of  T.  to  that  aieei 

Stat  29  VicL  o.  19,  s.  1,  enacts  that,  "after  31st  December,  1867,  erery  placa  entered 
separately  in  the  report  of  the  Registrar- General  on  the  last  census'*  (that  of  1861)  <^  which 
now  is  or  is  reputed  to  bo  extra-parochial,  and  wherein  no  rate-  is  levied  for  the  relief  of  the 
poor,  shall  for  all  the  purposes  of  the  assessment  to  the  poor-rali^  ^ba  daemed  a  pavlsh  Ur 
Kuch  purposes,  and  shall  be  designated  by  tha  naaie  whi4sh  ia  assigned  ta  It  la  aaeh  rsport" 
In  the  report,  <'  Thombury  with  N."  was  entered  as  one  place,  with  one  number.  In  a 
note  appended  to  this  entry,  it  was  stated  that  N.  was  deemed  extra-parochial,  and  maintained 
its  own  poor.  Held,  that  N.  was  not  entered  separately  in  the  report  within  the  maaaing  of 
the  statatcw 

SemhiM  that,  had  N.  beaa  so  entered,  it  mast,  notwithstaading  tha  other  fiwia  la  eridenee^ 
hare  been  doomed,  by  yirtue  of  the  statute,  a  parish  separate  firom  T.*  for  the  paipoaea  of  tha 
poor-rate. 

This  was  a  special  case  stated  by  oonsent,  and  by  order  of  Erie,  J., 
in  substance  as  follows. 

AVilliam  Mytton,  the  appellant,  is  the  occupier  of  a  certain  honae 
and  land  in  the  county  of  Hereford,  which,  with  some  other  hooses, 
all  being  the  property  of  the  same  owner  (William  Laoon  Gfailde, 
*5"81  ^^')*  together  form  ^n  estate  called  Netherwood,  which  is 
'  ^  -'  bounded  on  the  south  and  west  sides  by  the  pariah  of  Thorn* 
bary,  but  on  the  east  and  north  by  other  parishes.  From  the  year 
1698  to  the  present  time  Netherwood  has  (except  as  hereinafter  men- 
tioned) maintained  its  own  poor,  and  has  never  been  charged  with  the 
support  of  the  poor  of  any  other  place.    Of  the  mpde  in  which  the 

Soor  of  Netherwood  were  provided  for,  before  1698,  there  is  no  evi- 
ence,  except  as  appears  by  the  agreement  hereinafter  mentioned. 
Netherwood  is  liable  to  county-rates ;  and  in  the  county-rate  assess* 
ment  for  1819  and  down  to  the  year  1839  the  following  entry  occurs, 
namely : 

•'  Thombury." 
**  Ditto ;  extra-parochial." 
Between  the  years  1819  and  1889  the  county-rate  precept  was  di« 
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reeled  to  the  high  constable  of  Broxash ;  but  the  county-rate  upon 
Nethcrwood  was  collected  by  the  churchwardens  and  overseers  of 
Thornbary.  Since  1889,  the  county  and  police  rates  for  Netherwood 
have  always  been  collected  separately  for  such  place,  and  not  as 
forming  part  of  any  parish.  (Both  parties  were  to  be  at  liberty  to 
object  to  the  admissibility  of  this  evidence.) 

There  is  no  church  in  Netherwood,  and  the  appellant  and  other  the 
occupiers  of  Netherwood  have,  as  of  right,  sittings  in  the  parish 
church  of  Thornbury,  and  have  always  been  assessed  in  and  paid  the 
church-rates  for  that  parish,  and  have  married,  baptized,  ana  buried 
therein,  and  are  described  in  the  registers  of  the  parish  as  of  Nether- 
wood. The  appellant  and  previous  occupier  of  the  Netherwood 
Estate  have  served  the  office  of  churchwardens  of  the  parish  of  Thorn- 
bury.  The  said  William  Lacon  Childe  is  patron  of  the  living  of 
Thornbury,  and  Netherwood  pays  a  modus  in  lieu  of  tithe  to  the  rec- 
tor *of  Thornbury,  and  is  included  in  the  tithe  map  of  the  p^kta 
pariah;  but  it  was  objected,  on  the  part  of  the  appellant,  that  ^ 
the  tithe  map  was  not  admissible  evidence ;  and  if  inadmissible  this 
statement  was  to  be  struck  out  of  the  case.  (The  case  then  set  out  a 
copy  of  the  Begistrar-General's  Report  on  the  last  census  for  1851, 
relating  to  Thornbury  and  Netherwood :  in  which  the  column  headed 
"Parish,  township,  or  place"  was  thus  filled  up.  "Parish.  Thorn- 
bury with  Netherwood."  The  report  set  out  the  number  of  statute 
acres,  houses,  and  the  population  in  this  parish,  and  the  following  note 
was  appended : — "  Thornbury  includes  Westwood  and  Fencott,  which 
pay  church  and  poor  rates  to  Thornbury,  and  highway-rates  to  Hat- 
field parish.  Netherwood,  deemed  extra-parochial,  maintains  its  own 
poor,  but  pays  church-rate  to  Thornbury  parish,")  In  the  month  of 
January,  1858,  one  Sarah  Nottingham,  wnose  husband  Thomas  Not- 
tingham had  acquired  a  settlement  at  Netherwood  by  birth,  became 
chargeable,  with  two  children,  to  the  parish  of  Stoke  miss.  An  order 
of  removal  of  the  said  paupers  to  the  parish  of  Thornbury  was  duly  ob- 
tained, and  on  15th  March,  1858,  confirmed,  on  appeal,  by  the  Court  of 
Quarter  Sessions  for  the  county  of  Hereford.  The  ground  of  appeal  by 
the  said  parish  of  Thornbury  was  that  Netherwood  was  extra-paro- 
chial, ana  bound  to  support  its  own  poor.  The  appellant  and  the 
said  William  Lacon  Childe  refused,  ana  still  do  refuse,  to  support  or 
receive  the  said  paupers  at  Netherwood;  and  they  are  now  maintained 
by  the  parish  of  Thornbury.  On  the  part  of  the  appellant,  it  is  con- 
tended that  the  proceedings  of  the  said  Court  of  Quarter  Sessions  are 
not  evidence  against  him,  and  if  the  Court  should  so  hold  the  above 
statement  was  to  be  omitted  from  the  case.  In  *conse(]^uence  r«e/>A 
of  the  passing  of  stat.  20  Vict.  c.  19,  and  of  the  entry  m  the  ^ 
Kegistrar-GenenU's  report  as  to  Netherwood  being  reputed  extra-pa* 
rochial,  the  said  William  Mytton  was,  on  29th  March,  1868,  nominated 
and  appointed  under  the  said  statute,  by  two  justices  of  the  peace  in 
and  for  the  county  of  Hereford,  overseer  of  the  poor  for  the  present 
year,  and  in  such  appointment  he  is  described  as  overseer  of  the  poor 
of  the  parish  of  Netherwood.  The  appointment  was  made  before  the 
finding  of  the  agreement  hereinafter  mentioned,  and  the  justices  de- 
clined to  aocede  to  the  application  of  the  rector  of  Thornbury  to  post- 
pone it 

B.  a  x.|  tOL.  U.— 21 


660  BEGINA  0.  MYTTON.    H.  T.  I860. 

Oa  or  about  Ist  April,  1858,  an  agreement,  a  copy  of  wbich  wis 
annexed  to  the  case,  and  was  thereby  admitted  to  relate  to  the  Neth- 
erwood  Estate,  and  was  to  form  part  of  the  case,  subject  to  any  objec- 
tion which  might  be  raised  as  to  its  being  admissible  in  evidence  on 
the  present  appeal,  was  found  by  Evan  Pateshall,  Esq.,  of  Willfield 
House,  Builth,  in  the  county  of  Brecon,  among  the  title-deeds  of  a 
laree  estate,  of  which  he  is  owner,  in  the  parish  of  Thombury,  and  im- 
mediately delivered  over  by  him  to  the  Rev.  John  Williams,  the  present 
rector  of  Thombury,  in  whose  custody  it  has  since  remained.  This 
agreement  is  dated  12th  January,  1698,  and  expressed  to  be  made  be- 
tween Samuel  Pytts,  Esq.,  a  former  owner  of  Netherwood  Estate,  and  the 
then  rector  and  certain  parishioners  and  owners  of  land  in  Thornbary. 
After  the  finding  of  the  said  agreement,  the  churchwardens  and  over- 
seers of  the  poor  of  the  said  last-mentioned  parish,  in  an  assessment 
made,  on  8d  May,  1858,  for  the  relief  of  the  poor  of  such  last-men- 
tioned parish,  and  for  other  purposes  chargeable  thereon,  rated  the 
fiaid  William  Mytton  in  respect  or  the  said  property  at  Netherwood. 
*5B11  *^^®  agreement  referred  to  in  the  case  was  headed  as  follows. 
^  "Articles  of  agreement,  indented,  had  made,  concluded,  and 
agreed  upon  the  12th  day  of  January,"  "  1698,  Between  Samuel  Pytts, 
of  Kyer  wyer,  in  the  county  of  Worcester,  Esquire,  of  the  one  part, 
and  John  Stanley,  of  the  parish  of  Thombury,  in  the  county  of  Here- 
ford, clerk,  Job  Winton,  of  the  said  parish;  gentleman,  Thomas  Win- 
ton,  of  the  said  parish,  yeoman,  William  Good,  of  the  said  prish, 
yeoman,  Richard  Morris,  of  the  said  parish,  veoman,  and  John  Whyt- 
tington,  of  Leominster,  in  the  said  county  of  Hereford,  gentleman," as 
well  on  the  behalves  of  themselves  as  on  the  parts  and  behalves  of  all 
the  rest  of  the  inhabitants  of  the  said  pariah  of  Thombor j,  of  the 
other  part." 

The  agreement  itself  was  as  follows. 

'*  Whereas  the  said  Samnel  Pytts  hath  a  certain  estate  called  Nether- 
wood, lying  and  being  in  the  said  parish  of  Thornbary,  in  the  said 
county  of  Hereford,  late  the  estate  of  James  Pytts,  Esquire,  deceased ; 
And  whereas  there  was  an  agreement  formerly  made  by  the  said  James 
Pvtts,  in  his  lifetime,  and  the  then  parishioners  of  the  said  pariah  of 
Tnombury,  that  all  such  poor  that  should  happen  at  any  time  after 
to  come  and  arise  and  be  chargeable  to  the  said  parish  from  the  said 
estate  called  Netherwood  Estate,  notwithstanding  the  said  estate  doth 
lie  in  the  said  parish  of  Thombury,  should  be  no  way  chargeable  to 
the  rest  of  the  inhabitants  of  the  said  parish  of  Thombury,  but  that 
the  said  estate  should  maintain  and  keep  the  same  poor  distinctly  and 
apart  from  the  rest  of  the  said  inhabitants  of  the  said  parish  of  Thom- 
bury and  their  estates,  and  that  all  the  rest  of  the  estates  of  all  the 
*5621  ^i^^^^i^^^  A^^  parishioners  of  the  said  ^parish  of  Thombury 
^  should  maintain  and  keep  all  such  poor  as  should  ootne  and 
arise  and  be  charged  or  chargeable  from  any  other  plaoe  or  places  in 
the  said  pariah  of  Thombury,  distinctly  from  the  said  estate  called 
Ni&ther wood .  Estate,  and  that  the  same  should  be  no  way  liable  to 
maintain  the  .same ;  which  said  agreement  was  never  reduced  into  writ- 
ing: and  whereas  all  the  parties  aforenaaied  are  now  contented  and 
wdl  pleased  that  the  said  agreement  should  be  now  put  into  writing 
and  confirmed  under  their  hands  and  seals,  and  stana  ratified  for  the 
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time  to  come,  for  the  preventing  of  all  disputes  that  may  at  any  time 
or  times  hereafter  arise  or  come  touching  and  concerning  all  suoh 
poor  that  shall  happen  at  any  time  or  times  hereafter  to  come  in  and.. 
arise  in  the  said  parish  of  Thornbury  and  be  charged  on  the  same ;  It 
is  agreed  by  ana  between  all  the  said  parties  to  these  presents  that, 
notwithstanding  the  said  estate  called  Netherwood  is  lying  and  being 
in  the  said  parish  of  Thornbury,  the  same  shall  be  no  way  liable  to 
maintain  and  keep  or  be  at  any  charges  or  expenses  in  maintaining 
and  keeping  any  poor  that  shall  at  any  time  or  times  hereafter  arise,   . 
happen,  or  come  in  or  from  any  other  part  of  the  said  parish  of  Thom- 
hury,  but  only  all  such  poor  as  shall  at  any  time  or  times  hereafter 
happen,  aris^,  or  come  from  the  said  estate  called  Netherwood  Estate,, 
and  that  the  same  shall  be  distinctly  maintained  from  the  rest  of  the 
estates  of  the  inhabitants  and  parishioners  of  the  said  parish  of  Thorn- 
bury.    And  the  said  Samuel  Pytts  doth  for  himself,  his  heirs  and  , 
assigns,  covenant  and  grant  to  and  with  the  said  John  Stanley,  Job 
Winton,  Thomas  Winton,  William  Good,  and  John  Whyttington,  and 
either  and  every  of  them,  their  and  either  and  every  of  their  execu- 
tors, administrators,  and  assigns,  by  these  presents,  (that  is  to  say) 
that  he,  *the  said  Samuel  Pytts,  his  heirs  and  assigns,  shall  r«5g3 
and  will  at  all  times  hereafter  maintain  and  keep  all  such  poor  '- 
that  shall  at  any  time  or  times  hereafter  arise,  happen,  or  come  fron^ 
the  said  estate  called  Ketherwood  Estate  distinctly  from  the  rest  of 
the  estates  of  the  inhabitants  and  parishioners  of  the  said  parish  of 
Thornbury,  and  save  and  keep  harmless  and  indemnified  all  the  rest 
of  the  said  inhabitants  and  parishioners  of  the  said  parish  of  Thorn- 
bury from  all  costs,  charges,  damages,  and  expenses  whatsoever  that 
at  any  time  or  times  hereafter  sb^U  happen,  fall  out,  or  come  to  the 
other  inhabitants  and  parishioners  of  the  said  parish  of  Thornbury, 
from  all  such  poor  that  shall  at  any  time  or  times  hereafter  happen, 
arise,  or  come  to  be  charged  or  chargeable  from  the  said  estate  called 
Netherwood  Estate.    And  the  said  John  Stanley,  Job  Winton,  Thomas 
Winton,  William  Good,  and  John  Whyttington,  for  themselves  sever- 
ally, and  not  jointly,  nor  the  one  of  them  for  the  act  of  the  other, 
and  for  their  several  and  respective  heirs  and  assigns,  do  covenant 
and  grant  to  and  with  the  said  Samuel  Pytts,  his  heirs  and  assigns, 
and  to  and  with  every  of  them,  by  these  presents  (that  is  to  sot), 
that  they,  the  said  John  Stanley,  Job  Winton,  Thomas  Winton,  Wil- 
liam Good,  and  John  Whyttington,  and  either  and  ey^ry  of  them, 
their  and  either  and  every  of  their  heirs  and  assigns,  and  every  of 
them,  shall  and  will  at  all  times  hereafter  maintain  and  keep  all  such 
poor  that  shall  at  any  time  or  times  hereafter  happen,  arise,  or  come 
and  be  legally  charged  or  chargeable  on  the  said  parish  distinctly 
from  the  estate  called  Netherwood  Estate,  and  save  and  keep  harm- 
less and  indemnified  the  said  Samuel  Pytts,  his  heirs  and  assigns,  and 
every  of  them,  from  all  costs,  charges,  damages,  and  expenses  what- 
soever that  at  any  time  or  times  hereafter  *shall  happen,  fall,  rmKQL 
or  como  to  the  said  Samuel  Pytts,  his  heirs  and  assigns,  or  ^ 
any  of  them,,  from  the  other  part  of  the  said  parish  of  Thornbury, 
and  also,  in  particular,  of  and  from  all  costs,  charges,  damages^  and 
expenses  whatsoever,  already  paid,  or  which  shall  hereafter  JSe  paid, 
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for  or  by  reason  of  one  Mary  Roberts  being  lately  come  to  be  cbargo- 
able  to  the  said  parish  of  Thornbury." 

The  agreement  purported  to  be  executed  by  Samuel  Pytts,  but  by 
none  of  the  parties  of  the  second  part.  Appended  to  it,  however,  was 
the  following  statement,  which  purported  to  be  signed  by  the  persons 
therein  named,  and  to  be  attested  by  the  same  three  witnesses  who 
attested  Pytts's  signature.  "  We,  Richard  Rowden,  gentleman,  and 
George  Baylis,  both  of  the  parish  of  Thornbury  within  written,  do 
hereby  agree  to  all  the  articles  and  clauses  within  contained.  Wit- 
ness our  hands  the  day  and  year  above  written." 

The  question  for  the  opinion  of  the  Court  was,  Whether,  upon  the 
facts  above  stated,  the  said  William  Mytton  was  properly  included  in 
the  said  rate  made  on  8d  May.  If  the  Court  should  answer  this  ques- 
tion in  the  affirmative,  then  the  said  rate  was  to  be  confirmed ;  and  if 
in  the  negative,  then  the  said  rate  was  to  be  amended  by  striking  out 
the  name  of  William  Mytton  from  it. 

Suddkaton,  for  the  respoudents.(a)— The  question  is  whether  Nether- 
wood  is  in  the  parish  of  Thornbury  or  is  extra-parochial.    It  b  clearly 
within  the  parish.    The  case  finds  that  the  appellant  and  other  the 
occupiers  ot  Netherwood  have,  as  of  right,  sittings  in  the  parish  church 
♦5651   *^^  Thornbury,  and  have  been  always  assessed  in  and  paid  the 
■*   church-rates  for  Thornbury.    These  are  the  chief  indicia  of 
parochiality,  and  the  mere  fact  that  Netherwood  has  maintained  its 
own  poor  cannot  outweigh  them.     The  fact  is,  moreover,  explained 
by  the  agreement  of  12th  January,  1698 ;  if  that  agreement  is  admis- 
sible in  evidence.    Its  admissibility  must  depena  upon  whether  it 
comes  from  the  proper  custody.    The  authorities  as  to  what  is  the 
proper  custody  of  ancient  documents  are  all  collected  in  Taylor  on 
Evidence,  vol.  1,  §  595,  and  the  following  sections.    The  language 
of  Tindal,  C.  J.,  in  the  House  of  Lords,  while  pronouncing  the  opin- 
ion of  the  Judges  in  Bishop  of  Meath  v.  Marquis  of  Winchester,  3 
B.  N.  C.  198,  200  (E.  C.  L.  R.  vol.  32),  is  there  referred  to.    His  lord- 
ship  said  that  *'  documents  found  in  a  place  in  which,  and  under  the 
care  of  persons  with  whom,  such  papers  might  naturally  and  reason- 
ably be  expected  to  be  found,  are  precisely  in  the  custody  which  gives 
authenticity  to  documents  found  within  it;  for  it  is  not  necessary  that 
they  should  be  found  in  the  best  and  most  proper  place  of  deposit." 
The  agreement  in  question  was  found  amongst  the  title-deeds  of  a  large 
estate  in  the  parish  of  Thornbury,  and  in  the  possession  of  the  owner  of 
that  estate.    The  place  and  the  person  were  therefore  such  as  to  satisfy 
the  test  proposed  bv  Tindal,  C.  J.    And  if  the  place  and  the  custody 
were  sufficient  ana  reasonable,  it  is  immaterial  whether  any  other 
j)lace  of  deposit  would  have  been  better  and  more  proper.    [Blacc- 
BJJRN",  J. — BuUen  v.  Michel,  2  Price  399,  seems  to  be  in  vour  favour. 
There,  an  old  chartulary  of  a  dissolved  abbey  was  held  admissible, 
when  found  in  the  possession  of  the  owner  of  part  of  the  abbey  lands, 

and  although  the 
lid  have  been  the 
Augmentation  Office.]  That  case  shows  conclusively  that  the  agree- 
ment is  admissible.  And,  if  admissible,  it  disposes  of  the  question ; 
for  it  expressly  recites  that  Netherwood  is  in  the  parish  of  Thornbury. 

(o)  WodnMdaj,  Norombw  9th.    Before  Wightmui,  Hill,  and  BUokVan«  Ji. 


♦5661  ^'^^^S^  ^^^  ^f  *^^®  principal  proprietor;   an 
-*  strictly  proper  place  of  custody  for  it  would 
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Bomllj  contrd. — ^Till  April,  1858,  when  the  agreement  was  found, 
it  had  been  the  aniversal  belief  of  all  persons,  for  more  than  a  cen- 
tury and  a  half,  that  Netherwood  was  extra-parochial,  and  maintained 
its  own  poor  on  that  account.  The  payment  by  the  occupiers  of 
Netherwood  of  church-rates  in  Thornbury,  and  their  right  to  seats 
in  the  parish  church  there,  are  circumstances  consistent  with  the  extra- 
parochiality  of  Netherwood.  The  case  finds  that  there  was  no  church 
in  Netherwood ;  and  the  right  to  seats  in  Thornbury  church  was,  no 
doubt,  conceded  to  the  occupiers  of  Netherwood  on  condition  of  their 
paying  the  Thornbury  church-rates.  The  agreement,  discovered  in 
1858,  is  the  only  piece  of  evidence  tending  to  prove  that  Netherwood 
is  parochial.  There  are  several  reasons,  however,  which  show  that 
that  document  is  not  admissible.  Assuming  that  the  custody  from 
'which  it  comes  is  proper,  it  does  not  purport  to  be  signed  by  those 
who  were  parties  to  it  of  the  second  part,  but  by  two  other  persons 
not  named  in  it.  But,  as  no  proof  is  forthcoming  that  the  custodier 
had  any  connection  with  the  parties  to  the  instrument,  the  custody 
has  not  been  shown  to  be  proper.  In  Bullen  r.  Michel,  2  Price  899, 
the  chartulary  related  to  all  the  abbey  lands,  and,  on  the  division  of 
those  lands,  could  not  be  kept  by  all  the  owners  of  them ;  on  that 
account,  therefore,  the  custody  of  one  of  those  owners  was  held  suffi- 
cient. [Hill,  J. — If  *you  are  right,  the  rate  which  we  are  r^^an 
asked  to  confirm  or  amend  is  not  only  voidable  but  void.  You  *■ 
are  asking  us  to  decide,  without  appeal,  on  a  matter  of  fact ;  namely, 
whether  Netherwood  is  parochial  or  not.  Our  decision  will  not  finally 
settle  the  question  between  the  parties ;  for,  supposing  us  to  hold  that 
Netherwo(>i  is  part  of  the  parisn,  you  might  still  bring  an  action  of 
trespass  if  ratea  wrongly,  and  distrained  upon ;  and  the  matter  would 
then  be  thoroughly  tried  out.]  The  parties  are  willing  to  treat  the 
judgment  of  the  Court  as  final.  The  present  case  does  not  fall  within 
Bullen  V.  Michel,  the  agreement  not  coming  from  the  custody  of  any 
one  who  is  shown  to  have  an  interest  either  in  Netherwood  or  in  any 
of  the  estates  in  Thornbury  which  were  owned  bv  the  parties  to  the 
agreement  of  the  second  part.  In  Taylor  on  Evidence,  vol.  1,  §  596, 
it  is  said,  **  The  Courts  have  on  several  occasions  refused  to  admit 
terriers  which  have  been  found  among  the  papers  of  a  mere  land- 
holder in  the  parish,  because  the  legitimate  repository  for  such  docu- 
ments would  either  be  the  registry  of  the  bishop,  the  registry  of  the 
archdeacon,  or  the  church  chest ;  and  Atkins  v.  Hatton,  2  Eagle  k 
Y.  Tithe  Cases  403,  is  cited.  The  church  chest  was  the  proper  repo* 
aitory  for  this  agreement.  Lastly,  the  extract  from  the  report  of  the 
Begistrar-General  on  the  census  for  1851,  in  which  Netherwood  is 
entered  separately,  and  is  said  to  be  deemed  extra-parochial,  is  con- 
clusive that  Netherwood  is  now  extra-parochial  to  Thornbury,  and  is 
to  be  deemed  a  separate  parish  for  the  purposes  of  the  poor-rate.  By 
Stat.  20  Vict.  c.  19,  s.  1,  it  is  enacted  that,  "  after  81st  December,  1857, 
every  place  entered  separately  in  the  report  of  the  Begistrar-General 
on  the  *last  census  wnich  now  is  or  is  reputed  to  be  extra-  r*KQQ 
parochial,  and  wherein  no  rate  is  levied  for  the  relief  of  the  ^ 
poor,  shall  for  all  the  purposes  of  the  assessment  to  the  poor-rate" 
"be  deemed  a  parish  for  such  purposes,  and  shall  be  designated  by 
the  name  which  is  assigned  to  it  in  such  report."    This  enactment  in 
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effect  declares  all  places  to  be  extra-parochial,  which  had  been,  beforo 
Slst  December,  1857,  entered  separately  in  the  Eegistrar-GeneraFs 
report  on  the  last  census ;  were  reputed  to  be  extra-parochial ;  and 
did  not  pay  poor-rate.  On  Slst  December,  1857,  Netherwood  fulJSlled 
^all  these  conditions.  It  paid  no  poor-rate ;  it  was,  and,  till  April, 
1858,  when  the  agreement  of  1698  was  found,  continued  to  be  deemed 
extra-parochial,  and  the  extract  from  the  Registrar-General's  report 
set  out  in  the  case,  shows  that  it  was  entered  separately  therein.  That 
report  was  based  on  the  accounts  taken  by  the  census  enumerators, 
under  stat.  IS  &  14  Vict.  o.  58,  s.  6,  and  returned  to  the  Registrar- 
General  in  pursuance  of  sect.  7.  The  Legislature  therefore  assumed, 
in  Stat.  20  Vict.  c.  19,  that  the  report  was  strictly  accurate.  [Hill,  J. 
—Does  Stat.  18  &  14  Vict  c.  58,  give  any  appeal  from  the  statements 
of  the  enumerators ;  and,  if  not,  are  their  statements  to  be  taken  as 
conclusive,  notwithstanding  they  may  in  fact  contain  errors  ?]  The 
btatute  gives  no  such  appeal ;  probably  the  Legislature  did  not  antici- 
pate that  the  enumerators  would  make  any  mistakes. 

ffuddlestan,  in  reply. — Stat.  20  Vict.  c.  19,  s.  1,  has  not  the  eflFect, 
contended  for  on  the  other  side,  of  making  the  separate  entry  of  a 
place  in  the  Registrar-GeneraPs  report  of  the  last  census  conclusive 
that  the  place  is  extra-parochial.  But,  even  if  such  is  the  effect  of 
the  ^statute,  Netherwood  does  not  satisfy  its  requirements,  not  having 
been  entered  separately  in  the  report,  but  described,  in  conjunction 
with  Thornbury,  thus :  "  Thornbury  with  Netherwood."  Moreover, 
sect  7  of  the  same  statute  enacts  "  that  nothing"  therein  "  contained 
shall  apply  to  any  extra-parochial  place  in  respect  whereof  there  shall 
be  any  agreement  with  any  parish  as  to  the  liability  of  such  place  to 
contribute  to  the  poor-rate  of  such  parish  contained  in  any  Act  of 
Parliament."  The  agreement  of  1698  between  the  owner  of  Nether- 
wood and  the  parish  of  Thornbury  brings  Netherwood,  even  if  it  be 
extra-parochial,  within  this  exception.  [Blackburn,  J. — Does  not 
sect.  7  refer  only  to  an  agreement  contained  in  an  Act  of  Parliament 7J 
It  is  the  liability  of  the  place  to  contribute  to  the  poor-rate  of  the 
parish,  not  the  agreement  with  the  parish,  which  me  section,  read 
rightly,  requires  to  be  contained  in  an  Act  of  Parliament 

Cur.  adv.  vuU. 

Blackburn,  J.,  now  delivered  the  judgment  of  the  Court 

This  was  a  case  stated  for  the  opinion  of  this  Court,  to  determine 

the  validity  of  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of 

Thornbury,  in  which  the  appellant  was  rated  as  occupier  of  an  estate 

called  Netherwood.    The  case  was  argued,  in  last  Term,  before  my 

brothers  Wightman  and  Hill  and  myself.     The  objection  to  the  rate 

I'  \vas  on  the  ground  that  Netherwood  Estate  was  not  properly  included 

in  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of  Thornbury. 

Our  decision  in  this  case  would  not  have  finally  determined  the  r^ 

quest!  )n  between  the  parties,  as  the  appellant  might  still  raise  the 

*5701   ^^^  point  in  an  action  of  trespass,  contending  that  the  *war- 

-l   rant  of  distress  was  without  jurisdiction ;  but,  both  parties 

liaving  prayed  for  our  decision  on  the  real  point,  and  consented  to  be 

bound  bv  it,  we  have  considered  the  question  carefully. 

.  Two  distinct  grounds  were  relied  upon  by  the  appellant    First,  it 

wad  said  that  Netherwood  Estate  never  was  a  part  of  Thornborj 
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parisb,  bein^  extra-parochial.  The  appcillant^s  case,  so  far,  depended 
on  the  fact  that,  for  many  years  past,  Netherwood  Estate  had  not  con- 
tributed  to  the  relief  of  the  poor  of  Thombury,  and  on  modem 
^reputation  that  Netherwood  Estate  was  extra-parochial.  There  aro 
many  facts  stated  in  the  case,  strongly  tending,  as  evidence,  to  show 
that  Netherwood  Estate  is  not  extra-parochial ;  but  it  is  unnecessary 
to  inquire  on  which  side  the  balance  of  evidence  preponderated,  as  it 
was  scarcely  contested  by  the  appellant's  counsel  tnat,  if  the  respond- 
ents succeeded  in  accounting  by  legal  evidence  for  the  practice  as  to  \ 
the  relief  of  the  poor,  this  part  of  his  case  failed.  The  second  ground 
depended  upon  the  recent  Act  for  the  relief  of  the  poor  in  extra-paro- 
chial places,  Stat.  20  Vict.  c.  19.  It  is  convenient  to  deal  with  these 
grounds  separately.  As  to  the  first  objection  the  case  stated  that 
"  from  the  year  1698  to  the  present  time  Netherwood  has"  (with  an 
exception  not  material  for  us  now  to  notice)  '*  maintained  its  owa 
poor,  and  has  never  been  charged  with  the  support  of  the  poor  of 
any  other  place.  Of  the  n^ode  in  which  the  poor  of  Netherwood 
were  provided  for  before  1698  there  is  no  evidence,  except  as  appears 
by  the  agreement  hereinafter  mentioned."  The  case  afterwards  states 
that  "on  or  about  1st  April,  1858,  an  agreement,  a  copy  of  which  is 
hereunto  annexed,  and  is  hereby  admitted  to  relate  to  tne  Netherwood 
Estate,  and  is  to  form  part  of  this  case,  subject  to  any  objection  r^ciri 
*which  may  be  raised  as  to  its  being  admissible  in  evidence  on  '- 
the  present  appeal,  was  found '  by  E.  Pateshall,  Esq.,  of  Willfield 
House,  Builth,  in  the  county  of  Brecon,  among  the  title-deeds  of  a 
large  estate  of  which  he  is  owner  in  the  parish  of  Thombury,  and 
immediatelv  delivered  over  by  him  to  the  "  present  rector  of  Thorn- 
bury,  in  whose  custody  it  has  since  remained.  This  agreement  ill 
dated  12th  January,  1698,  and  expressed  to  be  made  between  Samuel 
Pytts,  Esq.,  a  former  owner  of  Netherwood  Estate,  and  the  then  rector 
and  certain  parishioners  and  owners  of  land  in  Thornbury."  One  of 
the  principal  points  argued  before  us  was  as  to  the  admissibility  of 
this  document  in  evidence,  and  our  decision  on  its  admissibility  will 
dispose  of  this  part  of  the  case.  The  document  purported  to  be  be- 
tween Samuel  JPytts,  of  the  one  part,  and  six  persons,  named  and 
described  as  of  Thornbury,  '*  as  well  on  behalf  of  themselves  as  on 
the  part  and  behalf  of  all  the  rest  of  the  inhabitants  of  Thornbury,'* 
of  the  other  part ;  and  commences  by  a  recital  that  Samuel  Pytts 
had  an  estate  called  Netherwood,  within  the  parish  of  Thornbury, 
late  the  estate  of  James  Pytts,  Esq.,  deceased ;  and  that  there  was  an 
agreement  formerly  made  by  James  Pytts,  in  his  lifetime,  and  the  then 
parishioners  of  the  parish  of  Thornbury,  that  all  such  poor  that 
should  happen  at  any  time  after  to  be  chargeable  to  the  said  parish 
from  the  estate  called  Netherwood  Estate,  "notwithstanding  the  said 
estate  doth  lie  in  the  said  parish  of  Thornbury,"  should  be  in  no 
way  chargeable  to  the  rest  of  the  inhabitants  of  Thornbury,  but 
that  the  said  estate  should  maintain  and  keep  the  same  poor  distinctly 
and  apart  fVom  the  rest  of  the  inhabitants  of  Thornbury  and  thei^ 
estates.  And  that  all  the  rest  of  the  estates  of  all  the  inhabitants  and 
^parishioners  of  the  said  parish  of  Thomburj  should  maintain  f^sita 
and  keep  all  such  poor  as  should  come  and  arise  and  be  charged  ■- 
or  chargeable  from  any  other  place  or  places  in  the  said  parish  of 
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Thornburj,  distinctlj  from  the  said  estate  called  Ketherwood  Estotei 
and  that  the  same  should  be  in  no  way  liable  to  maintain  the  same : 
which  said  agreement  was  never  reduced  into  writing ;  and  as  all  the 
parties  were  content  that  the  said  agreement  should  be  then  ^'  put  into 
writing  and  confirmed  under  their  hands  and  seals,  and  stand  ratified 
for  the  time  to  come,  for  the  preventing  of  all  disputes  that  may  at 
any  time  or  times  hereafter  arise  or  come,  touching  and  concerning 
all  such  poor  that  shall  happen  at  any  time  or  times  hereafter  to  come 
in  and  arise  in  the  said  parish  of  Thornbury,  and  be  charged  on  the 
same,  it  is  agreed,  by  and  between''  **  the''  "  parties  to  these  presents 
that,  notwithstanding  the  said  estate  called  Netherwood  is  lying  and 
being  in  the  said  parish  of  Thornbury,  the  same  shall  be  no  way  liable 
to  maintain  and  keep  or  be  at  any  charges  or  expenses  in  maintaining 
and  keeping  any  poor  that  shall  at  any  time  or-  times  hereafter  arise, 
happen,  or  come  in  or  from  any  other  part  of  the  said  parish  of 
Thornbury ;  but  only  all  such  poor  as  shall,  at  any  time  or  times 
hereaft^er,  arise,  happen,  or  come  in  or '  from  the  said  estate  called 
Netherwood  Estate,  and  that  the  same  shall  be  distinctly  maintained 
from  the  rest  of  the  estates  of  the  inhabitants  and  parishioners  of  the 
said  parish  of  Thornbury."  The  instrument  then  contained  covenants 
by  the  parties  for  carrying  out  this  agreement.  It  purported  to  be 
sealed  by  Samuel  Pytts.  It  does  not  purport  to  be  executed  by  the 
other  parties,  but  purports  to  be  agreed  to,  under  hand,  by  two 
other  inhabitants.  This  instrument,  if  it  is  properly  proved,  is  de- 
*5731    ^^^^^^  hoih.  as  ^evidence  explaining  the  modern  practice  as  to 

-'  the  relief  of  the  poor,  in  a  manner  quite  consistent  with  Neth- 
erwood Estate  being  part  of  the  parish,  and  as  a  declaration,  by  the 
deceased  owner  of  the  Netherwood  Estate  and  the  other  inhabitants, 
as  to  the  extent  of  the  parish,  that  being  a  matter  on  which  evidence 
of  reputation  is  admissible.  It  purports  to  be  an  ancient  instrument, 
and  IS  proved  if  produced  from  proper  custody.  It- was  argued  that 
in  the  present  case  there  was  nothing  to  show  that  Mr.  Pateshall  was 
owner  of  any  portion  of  the  estates  formerly  belonging  to  those  who 
were  parties  to  the  deed,  though  he  had  a  large  estate  in  the  parish ; 
but  in  the  language  of  Tindal,  C.  J.,  in  delivering  the  opinion  of  the 
Judges  in  the  House  of  Lords,  in  Bishop  of  Meath  v.  Marquis  of  West- 
minster, 3  B.  N.C.  198,  200  (E.  C.  L.  k  vol.  82),  "documents  found 
in  a  place  in  which,  and  under  the  care  of  persons  with  whom,  such 
papers  might  naturallv  and  reasonably  be  expected  to  be  found,  are 
precisely  in  the  custody  which  gives  authenticitv  to  documents  found 
within  it ;  for  it  is  not  necessary  that  they  should  be  found  in  the  best 
and  most  proper  place  of  deposit."  We  think  that  such  an  instru- 
ment as  this,  relating  to  the  interest  of  all  the  estates  in  Thornbury, 
might  naturally  and  reasonably  be  expected  to  be  found  among  the 
title-deeds  of  a  large  estate  in  that  parish.  That  being  so,  the  first 
objection  fails,  as  we  think  it  provea  that  Netherwood  Estate  was  a 
part  of  Thornbury  parish.  The  second  ground  of  objection  rests  on  the 
provision  of  stat.  20  Vict.  c.  19,  s.  1,  that  '*  after  December,  31st,  1857. 
every  place  entered  separately  in  the  report  of  the  Begistrar-Qeneral 
*6741  ^^  ^^^  ^^^  census  which  now  is  or  is  reputed  to  *be  extra-paro* 

^  chialr  and  wherein  no  rate  is  levied  for  the  relief  of  the  poor, 
shall  for  all  the  purposes  of  the  assessment  to  the  poor-rate,  the  relief 
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of  the  poor,  the  count  j,  police,  or  borough  rate,  the  burial  of  the  dead, 
the  removal  of  nuisances,  the  registration  of  Parliamentary  and  muni- 
cipal Totersy  and  the  registration  of  births  and  deaths,  be  deemed  a 
parish  for  such  purposes,  and  shall  be  designated  by  the  name  which 
18  assigned  to  it  in  such  report."    It  was  contended,  that,  up  to  the 
time  when  the  agreement  was  found  by  Mr.  Pateshall  (which  was 
a&er  31st  December,  1857),  Netherwood  Estate  was  reputed  to  be 
extra-parochial,  and  that  no  rate  was  levied  therein  for  the  relief  of 
the  pcK>r.    An  extract  of  the  Begistrar-Oeneral's  report  was  given  in  ' 
the  case,  which,  it  was  said,  showed  that  Netherwood  Estate  was  en- 
tered separately  in  the  report,  and,  consequently,  it  was  argued, 
Netherwood  Estate  was,  since  81st  December,  1857,  by  virtue  of  this 
Act,  a  separate  parish  for  the  purposes  of  the  poor-rate.    If  Nether- 
wood Estate  had  been  separately  entered  in  the  report,  within  the 
meaning  of  the  Legislature,  we  are  inclined  to  think  that  this  would 
have  been  so.    The  Census  Act,  18  &  14  Vict.  c.  68,  required  the 
enamerators  to  return  their  accounts  to  the  Registrar-General,  but 
did  not  require  the  Registrar-General  to  make  any  particular  use  of 
them.    The  Registrar-General  did,  however,  digest  the  information 
ioto  an  elaborate  report,  which  was  laid  before  both  Houses  of  Par- 
liament and  printed.    The  extract  from  the  report,  given  in  the  case, 
does  not  sufSciently  show  its  nature,  and  we  have  considered  it  our 
duty  to  examine  the  report  at  large.    In  this  report  the  Registrar- 
General  has  set  forth  a  tabular  statement  of  the  population  of  the 
United  Kingdom.    He  has,  for  the  convenience  of  *arrange-   r*5«T5 
ment,  divid^  the  whole  kingdom  into  districts,  each  of  which   ^ 
h  designated  by  a  separate  name  and  a  separate  number.    These  dis- 
tricts be  has  again  divided  into  sub-districts,  each  of  which  is  desig- 
nated by  a  separate  name  and  a  separate  number,  and  these  sub-districts 
are  again  sub-divided  into  '*  parishes,  townships,  or  places,"  each  of 
which  is  designated  by  a  separate  name  and  a  separate  number,  and 
against  each  of  which  is  printed  the  word  "parish,"  "township," 
"  extra-parochial,"  or  "  chapelry,"  as  the  case  may  be.    On  the  margin 
of  this  report  are  printed  in  a  smaller  type  such  notes  as  the  Registrar- 
General  has  thought  fit  to  add.    This  report  was  prepared  in  this  form 
merely  because  the  Registrar-General  thought  it  the  most  convenient 
shape  in  which  to  communicate  the  result  of  the  information  acquired 
in  taking  the  census ;  and  no  legal  effect  resulted  from  his  having  done 
ao,  nor  was  it  contemplated  at  the  time  that  his  report  would  affect 
the  rights  of  any  one.    But  stat.  20  Vict.  c.  19,  appears  to  have  been 
framed  on  the  supposition  that,  where  a  place  was  reputed  to  be  extra- 
parochial,  and  the  repute  had  been  such  as  to  lead  the  Registrar-General 
to  enter  it  separately  as  a  place,  it  would  be  convenient,  for  the  purpose 
of  quieting  titles  and  avoiding  litigation,  to  make  that  place  extra- 
parochial,  for  all  secular  purposes,  in  future.    There  are  very  many 
places  entered  in  that  report  with  a  separate  number  as  separate 
places,  to  which  this  would  appl^ ;  but  Netherwood  is  not  so  entered. 
**  Thornbury  with  Netherwood"  is  entered  as  one  place,  with  one  num- 
ber.   There  is,  it  is  true,  a  note  appended,  showing  that  the  Registrar- 
General  had  information  before  nim  which  might,  perhaps,  have  led 
hiffl  to  enter  Netherwood  separately,  if  he  had  been  aware  that  this 
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♦o7fll  ^^^^^*  aeveral  years  later,  beeome  of  ix&portanoe.  *Perhapi, 
-I  if  he  bad  known  that  it  was  to  be  important,  he  would  haw 
entered  other  places  jointly,  whioh  are  now  entered  separately.  We 
cannot  enter  into  such  speculations.  We  can  only  say  that,  on  look- 
ing at  the  report  referred  to  in  the  atatute,  we  .are  of  opinion  that 
Netherwood  is  not  a  place  entered  separately  in  that  report  We 
think,  therefore,  that  the  second  objection  also  fails,  and  that  the  rate 
is  good.  Judgment  for  the  respondents. 


DOOLY  V.  THE  GREAT  NORTHERN  RAILWAY 

COMPANY.  Jan.  27. 

Bj  reMon  of  lUt  11  Hen.  7,  e.  1$,  mad  Keg.  Oeo.  HU.  1868,  r.  121,  wbera  »  plaiBtiff  mm  m 
formi  {umperif,  ftnd  obuioi  a  rerdiot  and  the  Judge*!  oeiiiftoete  for  eosU,  wheterer  be  Um 
amoant  recoTered,  nothing  is  to  be  allowed  on  taxation  of  ooets  in  re«peet  of  fees  to  the  pU»- 
tiff's  oonnseli  or  by  way  of  remaneration  tor  the  aenrioefl  of  the  plaintiff's  attomej. 

In  a  ease  where  the  Court  had  preTiotisIy  so  held,  the  Court  now  refused  an  applieetion  \q 
the  plaintiff  for  a  rule  to  enter  m  sogg^slion  on  the  roll  to  deprire  the  plaintiff  of  oests ;  tbi 
objeot  of  the>f4»plioatlon  being  th^t  error  might  be  bronght  on  the  former  decision,  end  tbi 
Court  holding  thi^t  error  oould  not  be  \^nght. 

The  plaintiff,  sning  in  formfi  pauperis,  had  brought  an  action 
against  the  defendants,  under  Lord  Gampbell's  Act,  9  &  10  Vict,  c 
93,  as  administratrix  of  her  deceased  husband,  to  recover  compensa- 
tion for  his  death  by  an  accident  caused  by  the  defendant's  negligence. 
The  action  was  tried  in  1854,  before  Lord  Campbell,  G.  J.,  and  the 
plaintiff  had  a  verdict  for  1602.  damages.  Lord  Campbell  certified  to 
give  her  her  costs,  under  rule  28  of  the  Pleading  Rules  of  Hil.  1853, 
whereupon  her  attorney  paid  the  fees  of  the  counsel  who  had  been 
retained  for  her,  and  included  in  his  bill  of  costs  the  amount  so  paid, 
and  also  a  claim  for  remuneration  for  his  own  services.  On  taxation, 
however,  the  Master  disallowed  both  these  items,  considering  himself 

*5771  ^^^^  ^  ^^  ^^  ^y  ^^S'  ^^^'  B^^*>  1858,  r.  121 ;  and  this  Court, 
^  *in  Michaelmas  Term,  1854,  discharged  a  rule  obtained  by  the 
plaintiff,  calling  upon  the  defendants  to  show  cause  why  the  taxation 
should  not  be  reviewed.(a) 

SheCf  Serjt,  now  moved  for  a  rule  calling  upon  the  defendants  to 
show  cause  why  a  suggestion  should  not  be  entered  on  the  roll  to 
deprive  the  plaintiff  of  her  costs.  The  object  of  the  application  is 
that  the  previous  decision  of  the  Court  may  be  entered  on  the  roll, 
so  that  the  plaintiff  may  bring  a  writ  of  error  to  reverse  it.  By  that 
decision  the  Court  virtually  deprived  the  plaintiff,  because  she  was  a 
pauper,  of  the  right  to  costs  which  she,  in  common  with  all  success- 
ful plaintiffs,  has  bv  the  statute  of  Gloucester,  6  Edw.  1,  a  1,  s.  2, 
which  enacts  *^  that  the  demandant  may  recover  against  the  tenant  the 
costs  of  his  writ  purchased,  together  with"  "damages."  ^'  And  this  Act 
shall  hdd  place  in  all  cases  where  the  party  is  to  recover  damages." 
The  previous  decision  of  the  Court  has,  in  effect,  repealed  this  enact- 
mentl  so  far  as  pauper  plaintifib  are  concerned.    The  Coort  relied 

(a)  Doolj  V.  Great  Northern  Ranway  Compasj,  4  B.  A  B.  341  (B.  C.  L.  B.  roL  tt). 
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upon  Stat.  11  Hen.  7,  c.  12,  which  enacts  that  such  plainti£&  shall 
nave  assigned  to  them  ^'  counsel  learned/'  **  which  snail  give  their 
counsels,  nothing  taking  for  the  same :  and  likewise"  **  attorney  and 
attorneys/*  ^*  ana  all  other  officers  requisite  and  necessary  to  be  ha^ 
for  the  speed  of  the  said  suits  to  be  had  and  made,  which  shall  do 
their  duties  without  any  reward  for  their  counsels,  help,  and  business 
in  the  same;"  and  also  upon  Reg.  Gen.  Hil.  1853,  r.  121,  which  pro- 
vides that  "no  fees  shall  be  payable  by  a  pauper  to  his  counsel  and 
attorney,  nor  at  the  offices  of  the  Masters,  or  associates,  or  at  the 
Judge^s  ^Chambers,  or  elsewhere,  by  reason  of  a  verdict  being  pgirg 
found  for  such  pauper  exceeding  5V^  Neither  the  statute  of  ^ 
lien.  7,  however,  nor  the  new  rule,  the  language  of  which  is  not 
wider,  can  operate  to  deprive  a  plaintiff  of  the  benefit  of  the  Statute 
of  Gloucester,  which  remains  unrepealed  and  applicable  to  all  suc- 
cessful plaintifEs.  The  restriction  which  the  Court  has  put  upon  that 
statute,  namely,  that  it  entitles  a  plaintiff  only  to  his  costs  out  of 
pocket,  is  opposed  to  the  whole  current  of  previous  authority ;  ai^d 
the  plaintiff  ought  to  be  allowed  an  opportunity  of  disputing  it. 
[Hill,  J. — What  form  of  suggestion  do  you  propose  ?]  The  sugges- 
tion would  run  as  follows:  "  And  because  it  is  suggested  and  proved, 
and  manifestly  appears  to  the  Court  here,  that  the  plaintiff  has  been 
duly  admitted  to  sue  in  formfi  pauperis,  therefore  it  appears  to  the 
Court,  according  to  the  form  of  the  statutes  in  such  case  made  and 
provided,  that  the  defendants  be  acquitted  of  the  said  sum  of  40^.  for 
the  costs  and  charges  of  the  plaintiff  as  aforesaid,  and  any  further  o]r 
other  costs  and  charges,  except  costs  out  of  pocket  expended  by  the 
plaintiff  about  her  suit  in  this  behalf,  and  that  the  defendants  go 
thereof  without  day."  [Hill,  J. — The  form  of  the  judgment  is,  that 
the  plaintiff  do  recover  the  costs  and  charges  by  the  plaintiff  in  an^ 
about  her  suit  in  this  behalf  expended.  The  Master  then  inquires 
what  these  costs  and  charges  are,  and  finds  that  they  are  nil.  Such 
being  the  facts,  what  ground  is  there  for  an  assignment  of  error  ^ 
Crohpton,  J. — The  principle  upon  which  costs  are  taxed  cannot  be 
made  a  matter  of  error.]  Proceedings  by  way  of  error  would  properly 
raise  the  general  question  whether  the  Statute  of  Gloucester  has  been 
affected,  as  the  Court  has  supposed,  by  Heg.  Qen.  Hil.  1853,  r.  121. 
The  Common  Law  *Procedure  Act,  1852,  contains  no  provi-  r»57g 
sions  to  deprive  pauper  plaintiffs  of  costs:  and  the  rule  in  ^ 
question  is  framed  for  the  benefit  of  such  plaintifis,  not  by  way  of 
immunity  to  defendants.  Bule  28  of  the  Pleading  Rules  of  Hil.  1853 
contemplates  that  if  a  person  admitted  to  sue  in  formfi  pauperis  obtains 
a  verdict,  he  shall  be  entitled,  provided  he  obtains  the  judge's  certifi- 
cate, to  the  usual  costs  from  the  opposite  party.  In  Qray  on  Costs, 
p.  188,  it  is  laid  down  that  *^  The  general  rule  is,  that  whenever  the 
Statute  of  Gloucester^  which  gives  a  successful  plaintiff  his  costs  of 
suit,  is  departed  from,  some  reason  for  that  departure  must  appear  by 
a  suffsestion  on  the  record,  in  order  to  reconcile  the  contradiction  that 
would  otherwise  appear  on  its  face,  and  also  that  the  other  party  may 
have  an  opportunity  of  traversing  it ;  but  when  the  alteration  sought 
to  be  maae  is  merely  one  which  increases  or  diminishes  the  amoun^ 
of  the  praintiff's  costs,  such  a  course  is  unnecessary  (although  in  somq 
of  the  old  cases  it  was  held  otherwise)*  for  the  Master  ascertains  thQ 
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amount  on  taxation."  Where  the  effect  of  an  Act  of  Parliament  is 
to  alter  the  law  in  respect  of  giving  costs  to  a  defendant  in  a  case 
where  the  plaintiff  in  ordinary  circumstances  would  be  entitled  to 
them,  the  proper  course  is  to  enter  a  suggestion  on  the  roll  of  the 
facts  necessary  to  entitle  the  defendant  to  those  costs ;  so  that  the 
plaintiff  may  demur  if  the  defendant  do  not  set  forth  the  facts  which 
Dring  the  case  within  the  Act  of  Parliament ;  or  may  traverse  those 
facts  if  they  be  untrue :  Bartlett  v,  Pentland,  1  B.  &  Ad.  704  (E.  C. 
L.  R.  vol.  20).  [Crompton,  J. — ^The  Court  of  error  could  give  no 
other  judgment,  here,  than  that  which  has  been  given  already;  namely 
that  the  plaintiff  do  recover  the  costs  and  charges  by  her  in  and  about 

♦6801  ®^  ®^^*  ^^  ^^^^  behalf  expended.]  In  Bicketts  v.  Noble,  8 
J  Exch.  621,t  the  Court  directed  a  suggestion  to  deprive  the 
plaintiff  of  his  costs  under  stat.  43  G.  S,  c.  46,  s.  S,  to  be  entered  on 
the  record,  in  order  to  enable  the  parties  to  raise  the  question  on  a 
writ  of  error.  And  although  they  Bubsequently(a)  struck  out  so 
much  of  the  rule  as  directed  this  to  be  done,  they  did  so  with  reluc- 
tance, and  expressed  a  desire  that  some  regular  and  formal  mode  of 
raising  the  question  on  a  writ  of  error  should  be  proposed.  [Cromp- 
ton, J. — The  question,  under  that  statute,  was  not  one  of  the  amount 
of  costs,  but  whether  the  plaintiff  was  entitled  to  any  costs  at  all 
Hill,  J. — ^Your  application  is  really  for  an  alteration  of  the  judgment, 
not  for  a  suggestion.] 

CooKBURN,  C.  J. — The  form  in  which  the  judgment  is  entered  is 
quite  correct.  It  declares,  as  the  fact  is,  that  the  plaintiff  is  entitled 
to  her  costs  of  suit.  We.  cannot  put  a  suggestion  on  the  record  that 
she  is  not  so  entitled.  It  may  be  that  the  law  requires  amendment; 
but,  if  so,  it  must  be  done  by  a  fresh  enactment  and  a  change  of  Beg. 
Gen.  Hil.  1858,  r.  121. 

Crompton,  J. — I  am  of  the  same  opinion ;  and  I  think  that  the 
application  should  be  refused  upon  principle.  The  details  of  the  tax- 
ation of  costs  are  clearly  neither  matter  of  error,  nor  do  they  call  for 
our  interference.  If  the  Master  taxes  upon  a  wrong  principle,  this 
Court  interferes  to  set  him  right  *  but  even  in  such  a  case  there  is  no 
ground  for  bringing  error. 

Hill,  J.,  concurred. 

(Blackburn,  J.,  was  absent.)  Bule  refused. 

(a)  Riokettf  v.  Noble,  4  Ezeh.  SttO.f 


*681]  ♦SMITH  V.  Sir  HENRY  BEOMLEY,  Bart.    Jan.  28. 
Sir  HENEY  BROMLEY,  Bart.,  v.  SMITH  (in  error). 

It  ii  tnffleient  for  tho  plaintiff,  In  a  writ  of  orror  ooram  nobii  to  roTorte  onUawiy  npon  find 
prooesfly  to  appear  in  perion  bj  the  writ  to  anign  error ;  it  is  not  neeoMary  that  he  ahoaid 
appear  In  penon  at  the  inbieqnent  fltagei  of  the  proeeedings. 

The  defendant  in  error  having  pleaded  a  Joinder  in  error  to  ineh  a  writ,  by  which  the  plein- 
tiff  in  error  purported  to  appear  in  perion ;  held,  that  defendant  had  therebj  preolnded  himielf 
from  aflerwardi  applying  to  set  aside  the  proceedings,  on  the  ground  that  the  plaintiff  in  error 
kad  not  in  Un%  appeased  in  person  bj  the  writ 
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Thm  pUdntUr  in  error  eoram  nobis  assignedi  as  error,  that  he  waf  beyond  seas  when  the 
oigtBt  wna  iesved,  and  the  defendant  in  error  pleaded  in  nnllo  est  erratnm  to  the  writ  Held 
tkat,  the  ground  assigned  as  error  not  being  disputed,  the  plaintiff  in  error  was  entitled,  as  of 
right,  to  judgment  of  reversal  of  the  outlawry :  and,  he  baring  appeared  in  person  by  the 
vrit,  the  Court,  on  the  prayer  of  oovnsel  on  his  behalf,  prononnced  Judgment,  roTersing  the 
Hilawry,  aad  refused  to  suspend  it  until  he  should  have  satisfied  the  original  judgment  debt. 

Smith  v.  Sir  Henry  Bromlky,  Bart. 

Petsbsdobff,  Serjt.,  in  this  Term,  obtained  a  rule  calling  upon  the 
defendant  '^to  show  cause  why  the  assignment  of  errors  and  all  sub- 
sequent proceedings  in  outlawry  should  not  be  set  aside  on  the  ground 
that  tbe  money  recovered  by  the  judgment  had  not  been  paid  into 
Courts  or  any  part  thereof  paid  or  satisfied,  and  the  defendant  not 
having  (sic)  rendered  himself  into  custody  before  or  since  such  assign- 
meot,  and  that  he  is  now  out  of  the  jurisdiction  of  the  Court." 

It  appeared  from  the  affidavits  on  both  sides  that,  on  21st  April, 
1855,  final  judgment  was  entered  up  against  the  defendant  for  16,0007., 
pursuant  to  a  warrant  of  attorney  given  by  the  defendant  to  the  plain- 
tiff to  secure  payment  of  an  annuity,  on  which  annuity,  at  the  date 
of  the  rule,  there  was  due  17572.  5^. 

On  1st  February,  1858,  an  exigi  facias  was  issued,  returnable  on 
23d  April,  1858,  on  which  day  an  ^allocatur  exigent  was  issued,  r^sgo 
upon  which  judgment  of  outlawry  was  pronounced  against  the  '- 
defendant  on  10th  June,  1858.  The  aefendant  went  abroad  before 
1st  February,  1858,  and  did  not  return  to  England  until  April,  1859. 
On  29th  October,  1859,  he  sued  out  a  writ  of  error  coram  nobis  to 
reverse  the  outlawry,  notice  of  which  was  oq  the  same  day  served  on 
the  plaintiff's  attorney ;  and  on  the  same  day  the  defendant  assigned 
as  error  that  he  was  in  parts  beyond  the  seas  both  when  the  exigi 
facias  and  the  allocatur  exigent  were  issued,  and  when  he  was 
demanded  under  those  writs,  and  when  the  judgment  of  outlawry  was 
pronoanced ;  the  defendant  concluding  with  the  usual  prayer  for  judg- 
ment of  reversal.  Both  in  the  writ  and  in  the  assignment  of  error 
it  was  alleged  that  the  defendant  *'  comes  here  in  person ;"  but  it  was 
sworn  by  the  plaintiff's  attorney  ''  that  the  notice  of  assignment  of 
error  on  outlawry,  although  purporting  to  be  by  the  defendant  in 
person,  was  delivered  by  the  attorneys  for  the  defendant,  and  all  the 
proceedings  thereon  carried  on  by  them."  On  4th  November,  1859, 
the  plaintiff  delivered  a  plea  of  in  nullo  est  erratum,  praying  judg- 
ment of  affirmance;  and,  on  8th  November,  the  error  was  set  down 
in  dae  course  in  the  special  paper  for  15th  November.  On  16th 
January,  1860,  the  case  of  Bromley,  Bart.,  v.  Smith,  in  error,  not 
haying  been  then  reached,  the  present  rule  was  obtained,  by  which  it 
vas  also  ordered  that  the  case  in  error  should  be  brought  on  with  the 
rule.    The  rule  had  been  served  on  the  defendant's  attorneys  only. 

ManUty  now  appeared  to  show  cause. 

Petendorff,  Serjt.,  for  the  plaintiff',  objected  to  counsel  being  heard 
for  the  defendant. — The  rule  calls  upon  tne  ^defendant  to  show  r^soo 
canse,  and  he  must  do  it  in  person.  In  error  to  reverse  out-  ^ 
lawry  upon  final  process,  the  party  suggesting  error  must  appear  and 
assign  error  in  person.  [Crompton,  J. — It  is  stated  on  the  record 
that  the  defendant  has  appeared  in  person.]  The  affidavit  of  the 
olaintiff'a  attorney  shows  that  such  is  not  the  fact    [Cbomftov,  J.— 
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If  you  required  the'  defendant  to  bhow  cause  in  person,  you  should 
have  served  him,  not  his  attorney,  with  the  rule.  We  must  therefore 
discharge  the  rale,  if  we  allow  your  objection.] 

Petersdorff,  Serjt.,  then  withdrew  his  objection,  and  was  called  upon 
by  the  Court,  without  hearing  Manisty,  to  support  the  rule. 

Petersdorfft  Serjt.,  in  support  of  the  rule. — The  rule  should  be  made 
absolute,  on  the  ground  tnat  the  defendant  has  not  appeared  in  person 
to  show  that  he  has  satisfied  the  judgment.  [Crompton,  J. — -If  the 
defendant  has  in  fact  appeared  by  attorney  instead  of  in  person,  you 
have  waived  the  irregularity  by  joining  in  error  without  noticing  it.]  ^ 
When  the  plaintiff  joined  in  error,  he  had  a  right  to  assume  that  the 
defendant  would  appear  in  Court  in  person.  [Cockbubk,  C.  J. — We 
must  now  take  the  statement  on  the  record,  that  the  defendant  did 
appear  in  person,  to  be  true.  The  proper  time  for  the  plaintiff  to 
object  that  the  appearance  was  not  in  person,  was  before  joining  in 
error.  He  ought  to  have  applied  to  the  Court  to  strike  out  the  alle- 
gation of  appearance.]    The  plaintiff  now  asks  the  Court  to  do  so. 

Per  CuRiAic.(a)    The  plaintiff  is  now  too  late.' 

Rule  discharged,  without  costs. 

(a)  Cookbnni,  C.  J.,  Wightman  and  Crompton,  Jt. 


*584]      ♦Sir  Hsnbt  Bbomlky,  Bart.,  v.  Smith  (in  error). 

Manisty  then,  on  behalf  of  the  plaintiff  in  error,  prayed  the  judg- 
ment of  the  Court  to  reverse  the  outlawry,  the  ground  of  error  not 
being  denied  by  the  defendant  in  error,  and  entitling  the  plaintiff  in 
error  to  a  reversal  as  of  right. 

Petersdorff^  Serjt.,  for  the  defendant  in  error,  objected  to  counsel 
being  heard  for  the  plaintiff  in  error.  When  a  party  appears  in  per- 
son (as  it  must  now  be  assumed  that  the  plaintiff  in  error  has  done) 
to  reverse  an  outlawry,  he  must  come  into  Court  in  person  to  pray 
judgment,  and  show  that  he  has  satisfied  the  judgment  in  the  action. 
In  Solomon  v.  Graham,  5  B.  &  B.  809  (B.  C.  L.  R.  vol.  85),  the  Court 
expressed  a  strong  opinion  that  the  outlaw  must  render  himself 
aHienable  to  justice  by  appearing  in  Court  and  submitting  to  the  con- 
ditions of  paying  the  deot  and  doing  what  justice  requires  and  the 
Court  thinks  fit  to  be  done  in  the  particular  case.  [WlOHTiCAN,  J. — 
Do  you  say  that  the  outlaw,  having  once  appeared  in  person,  roust 
appear  in  person  at  every  subsequent  stage  of  the  proceedings?] 
He  must  do  so,  in  order  that  the  object  of  the  outlawry,  namely,  the 
satisfaction  of  the  judgment  debt,  may  be  obtained  before  the  out- 
lawry is  reversed.  Bven  in  the  case  of  impotent  persons,  whom  stat. 
7  H.  4,  c.  18,  allows  to  appear  by  attorney  to  reverse  their  outlawry, 
the  statute  provides  '*  that  in  the  writ  of  capias  ad  satisfaciendum  the 
cotnmon  law  shall  hold  place.*'  [Wiohtkak,  J. — Is  there  any 
authority  which  shows  that  the  outlaw  roust  appear  in  person  at 
every  stage  of  the  proceedings?]  There  is  no  express  authority; 
*58o1  ^^^  ^  ^^  ToxyxsA  ^necessarily  follows  from  his  obligation  to 
-I  satisfy  the  judgment  and  to  condone  his  contempt.  [Wioht- 
HJbsr,  'J.^ — It  may  be  that  we  miay  withhold  oar  judgment  till  the  out- 
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law  lias  purged  his  contempt ;  bat  it  does  not  follow  that  we  may  not 
hear  him  by  his  counsel.] 

Manisty  here  called  the  attention  of  the  Court  to  Bac.  Abr.  Out- 
tarry  (G.  1),  where  it  is  laid  down  that  "one  outlawed"  ** having 
once  appeared  in  person,  the  residue  of  the  proceedings  may  be  bj 
attorney :  2  Keb.  507." 

[Crompton,  J. — That  appears  to  be  quite  conclusive.] 

ifanisty  then  prayed  juagment. 

Pet^sdorff  asked  that  the  Judgement  of  reversal  mi^ht  be  suspended 
till  the  plaintiff'  in  error  had.  satisfied  the  judgment  debt. 

[Ckompton,  J. — It  is  laid  down  in  Lush's  Practice,  ed.  2,  by 
Stephen,  pp.  680,  581,  that  judgment  of  outlawry  is  reversible  as  of 
right  on  error  brought,  if,  as  was  the  case  here,  tne  defendant  was  out 
of  the  jurisdiction  when  the  exigent  issued ;  and  that  it  is  only  where 
it  is  sought  to  set  aside  the  outlawry  upon  motion  that  terms  can  be 
imposed.] 

Per  GuBiAM.(a) — The  error  in  this  case  is  manifest ;  and,  in  the 
absence  of  any  authority  that  he  ought  now  to  be  here  in  person,  the 
plaintiff  in  error  has  a  right  to  the  judgment  of  the  Court  that  the 
outlawry  be  reversed.  Judfgment  of  outlawry  reversed. 

(a)  S«e  note  (a),  p.  68S. 
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But.  1  ft  )  Vict  0. 110, 1.  92,  directs  that  It  shall  be  lawftal  for  tbe  IntoWent  Debtors^  Conrt, 
If  there  be  a  snrptas  after  the  satlsfaetlon  of  all  an  insolTent't  debts,  to  make  an  order  Testing 
sn*h  ampins  in  tbe  InsolTent,  or  his  heirs,  ezeentors,  administrators,  or  assigns.(a) 

A  par^  applied  to  the  Insolvent  Debtors'  Court  for  an  order  to  Test  snob  a  snrplns  in  him, 
mnder  this  section ;  claiming  nnder  an  alleged  assignment  to  him  bj  the  insolvent  That 
Coart,  upon  inqniiry,  held  that  the  asliignment  was  invalid  as  against  other  claimants  of  the 
sntplns,  and  tefnsed  to  make  tbe  order.  The  Gonrt  of  Qneen's  Bench,  holding  that  the  ftmc- 
tisBa  of  the  Insolvent  Debtors'  Conrt  nnder  the  section  in  question  were  Jndlcial  and  not  merely 
mimislerial,  refosed  to  issue  a  mavdamus  commanding  that  Conrt  to  make  the  order.  The 
applicant  then  took  proceedings  in  Chancery,  which  resulted  in  a  decree  in  his  favour,  that  the 
assignment  to  him  by  the  insolvent  was  valid.  The  Court  of  Chancery  farther  expressed  an 
epinfon  that  this  decree  rendered  the  duty  of  the  Insolvent  Debtors'  Conrt  in  the  matter  simply 
miflirterial.  The  latter  Court,  however,  VeAised,  on  a  renewed  application  to  it^  to  net  upon 
that  epinion  and  make  the  order. 

On  a  subsequent  application  now  made  by  the  claimant  to  the  Conrt  of  Queen's  Bench  for  a 
mandamus  to  the  Insolvent  Debtors'  Court  to  make  the  order,  held :  that,  after  as  before  tbe 
pr6e«edtngs  in  Chancery,  and  notwithstanding  the  opinion  there  expressed  to  the  contrary,  the 
Insolvent  Debtors'  Conrt  retained  a  Judicial  diacietloti  whether  or  not  to  make  th4  order ;  and 
that  therefore  the  mandamus  could  not  issue. 

MONTAOU  Chambers  moved  for  a  rule,  calling  upon  the  Commis- 
sioners of  the  Court  for  the  relief  of  Insolvent  Debtors,  or  the  Chief 
Commissioner  of  that  Court,  to  show  cause  why  a  writ  of  mandamus 
should  not  issue,  commanding  them  or  him  to  order  that  the  surplus 
estate  of  George  William  Dyson,  an  insolvent  debtor,  should  be 

(«)  Now  repealed  by  the  Bankruptcy  Act,  1861,  34  ft  35  Vict  e.  134,  s.  330.  The  case, 
bowerert  Is  reported,  as  bearing  upon  the  construction  of  sect.  107  of  the  Bankrupt  Law  Con- 
«4idatiaB  Act,  1849,  IS  ft  IS  Viet  e.  108,  which  contains  timUar  ^roTlsiotts  with  nspe^to  tha 
•f  baalmifti.  ' 
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vested  in  Robert  Cook,  as  being  entitled  to  the  same  under  an  aasiga- 
ment  by  deed,  bearing  date  8th  July,  1850. 

It  appeared,  from  the  affidavits  in  support  of  the  motion^  that  a 
former  application  had  been  made  to  this  Court  in  Hilary  Term,  1857, 
and  that  the  Court  then  refused  to  issue  a  mandamus  to  compel  the 
*6871  ^^^^^  ^Commissioner  to  make  the  order.(a)  It  further  appeared 
^  from  the  affidavit  of  Bobert  Cook,  now  used,  that,  on  22a  May, 
1857,  he  filed  a  bill  in  the  Court  of  Chancery  against  the  provisional 
assignee  and  the  other  claimants  upon  the  surplus  estate,  praying 
that  he,  the  said  Bobert  Cook,  might  be  declared  entitled  to  the  said 
estate;  and  that  the  said  assignee  might  take  proceedings  for  the  pur- 
pose of  transferring  the  said  surplus  estate.  Stuart,  Y.  C,  made  aa 
order,  declariog  that  the  said  estate  was  well  assigned,  and  that  the 
said  Bobert  Cook  was  entitled  thereto.  The  order  was,  on  11th 
January,  1859,  confirmed  on  appeal  by  the  Lords  Justioes.(&)  A  copy 
of  their  decree  was  given  to  the  Insolvent  Court ;  and,  on  14th  March, 
1869,  an  application  was  made  to  the  said  Court  for  an  order  vesting 
the  surplus  estate  in  the  said  Bobert  Cook ;  but  the  Court  refused  to 
make  any  order.  A  petition  was  then  presented  to  the  Court  of 
Chancery,  before  Lord  Chancellor  Campbell  and  the  Lords  Justices, 
on  19th  July,  1859,  stating  such  application  to  the  Insolvent  Court, 
and  the  refusal  of  the  said  Court  to  make  any  order,  and  praying  that 
the  provisional  assignee  should  be  ordered  to  bring  the  said  estate 
into  Court ;  when  the  Lord  Chancellor  said  that  the  title  of  the  said 
Bobert  Cook  was  confirmed  by  the  decree  of  11th  January,  1859; 
that,  therefore,  under  the  words  of  stat.  1  &  2  Yict.  c.  110,  s.  92,  the 
duty  of  the  Commissioner  became  ministerial ;  and  that,  under  the 
altered  circumstances  of  the  case,  an  application  could  be  made  to  this 
*5881  ^^^  ^^^  ^  mandamus.  The  provisional  assignee  ^asserted 
^  that  the  said  estate  was  under  the  control  of  the  Insolvent 
Court,  and  that  he  could  not  bring  it  into  the  Court  of  Chancery 
without  an  order  from  the  Insolvent  Court.  The  petition  was  there- 
fore dismissed,  but  without  costs.  An  application  was,  on  18th 
January,  1860,  made  to  the  Insolvent  Court  for  a  vesting  order  to 
give  effect  to  the  decree  of  11th  January,  1859,  and  the  opinion  of 
the  Lord  Chancellor  was  brought  to  the  notice  of  the  chief  Commis- 
sioner, but  he  refused  to  make  the  order  prayed  for.  It  further 
appeared  that  no  steps  had  been  taken  to  get  rid  of  a  writ  of  prohi- 
bition to  the  Insolvent  Court,  which  had  been  granted  by  Lord 
Chancellor  Cranworth  on  5th  August,  1856,  prohibiting  it  from 
dealing  with  the  surplus  fund  in  Court,  except  so  far  as  was  neces- 
sary, under  stat.  1  A;  2  Yict.  c.  110,  s.  92,  to  give  effect  to  the  deed 
of  8th  July.  1850.(c) 

Montagu  Chambers,  for  his  rule. — The  application  to  the  Insolvent 
Court  is  made  under  stat  1  &  2  Yict.  c.  110,  s.  92,  which  directs  that, 
if  the  Insolvent  Debtors'  Court  be  satisfied  that  all  the  debts  in  respect 
of  which  the  adjudication  was  made  have  been  discharged,  and  that 
there  remains  property  in  the  possession  or  control  of  the  assignees^  "it 

(a)  BegiDft  v.  Law,  7  B.  A  B.  866  (B.  C.  L.  R.  toL  90),  in  whieh  npoct  the  ibett  of  tlM 
np  to  U&ftt  period  are  to  be  found. 
{h)  Cook  «.  SturgU,  S  Be  G.  ft  J.  506. 
(e)  See  thli  writ  let  ont  in  the  report  of  Beginn  v.  Imw,  7  B.  4  B.,  at  p.  U$. 
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shall  be  lawful  for  the  said  Court,  on  application  duly  made,  to  order 
that  all  such  property  so  remaining  as  aforesaid  shall  be  vested  in  the 

Cerson  whose  debts  shall  have  been  so  discharged  or  satisfied,  or  his 
eirs,  executors,  administrators,  or  assigns;  and  such  order  shall  hare 
the  effect  of  vesting  the  same  accordingly  ."(a)  ♦The  question  rtrog 
therefore  is,  whether  the  chief  Commissioner,  on  Cook's  appli-  ^ 
cation  for  an  order  vesting  in  him  as  assign  the  admitted  surplus  of 
Dyson's  estate,  is  to  act  judicially  or  only  ministerially.  This  Court, 
in  refusing  to  issue  a  mandamus  to  the  Commissioner  to  make  Che 
order,  has  already  held  that  his  functions  in  the  matter  are  judicial,  and 
not  merely  ministerial.  Since  that  decision,  however,  fresh  circum- 
fitances  have  arisen ;  and  Cook  is  now  entitled  to  the  benefit  of  the 
opinion  of  Lord  Chancellor  Campbell  and  the  Lords  Justices  in  his 
favour,  that,  the  decree  of  11th  January,  1859,  having  confirmed  his  title 
as  assign,  the  duty  of  the  Commissioner  has  now  become  ministerial. 
[Hill,  J. — The  Commissioner  may,  if  he  thinks  fit,  differ  from  the  con- 
clusion arrived  at  by  the  Court  of  Chancery.  Crompton,  J. — Although 
the  opinion  of  that  Court  is  entitled  to  the  greatest  respect,  we  cannot 
command  the  Commissioner  to  take  the  same  view  of  the  matter. 
WiGHTMAN,  J. — The  Commissioner  has  to  inquire  whether  there  was 
a  boD£  fide  assignment  from  Dyson  to  Cook,  and  may  be  of  opinion 
that  there  was  not.]  If  so,  he  should  state  as  much  m  his  return  to 
the  mandamus,  which  ought  now  to  issue,  or  Cook  will  be  wholly 
deprived  of  the  order  to  wliich,  in  the  opinion  of  the  Lord  Chancellor 
and  the  Lords  Justices,  he  is  clearly  entitled. 

CocKBURN,  C.  J. — I  am  of  opinion  that  there  should  be  no  rule. 
Cook  claims  the  surplus  of  Dyson's  estate  under  Dyson's  assignment 
to  him  by  the  deed  of  1850,  but  the  chief  Commissioner  thinks  that 
deed  invalid,  and  that  the  surplus  belongs  to  the  assignees  under 
*Dyson'8  second  insolvency.  In  1867,  Cook  made  an  applica-  r#-QA 
tioQ  to  this  Court  for  a  mandamus  to  compel  the  Insolvent  ^ 
Debtors'  Court  to  make  an  order  vesting  the  surplus  in  him  as 
assignee,  which  was  refused,  on  the  ground  that  the  duty  of  the  Com- 
missioner in  making  the  order  in  question  is  judicial  and  not  merely 
ministerial,  he  having  to  determine  judicially  whether  there  has  been 
such  an  assignment  as  gives  the  applicant  a  title.  Nothing  can  be 
clearer  or  more  conclusive  than  the  judgments  then  delivered.  Mr. 
Chambers  says  that  the  circumstances  of  the  case*  have  since  been 
altered,  because  the  Court  of  Chancery  has  declared  Cook  to  be 
entitled,  as  assignee,  to  the  surplus ;  and  that  by  reason  of  the  decree 
of  that  Court  the  duty  of  the  Insolvent  Commissioner  has  now 
become  simply  ministerial.  We  do  not  say  that  the  Commissioner 
might  not  have  exercised  a  sounder  discretion  if  he  had  acted  in 
accordance  with  that  decree;  but,  if  he  thought  it  erroneous,  he  had 
a  right,  of  which  we  cannot  deprive  him,  to  exercise  his  judicial 
functions,  and  act  upon  his  own  opinion.  The  Court  of  Chancery 
has  no  power  to  dictate  to  him  what  his  decision  shall  be ;  nor  does 
this  Court,  on  application  to  it  for  a  mandamus  to  a  Court  having  a 
judicial  discretion,  ever  do  more  than  direct  the  Court  to  hear  and 
determine  the  case ;  we  never  say  how  the  case  is  to  be  decided.    In 

(a)  8<M  p.  5S6»  not«  (a). 
&  A  X.  VOL.  tL—22 
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graating  the  mandamtui  whicb  is  now  asked  for,  we  should  be  depirt- 
ing  from  that  long  and  well  established  principle. 

W  lOHTKAK,  J. — I  am  of  the  same  opinion.  The  only  qaestioii  u» 
whether  the  functions  of  the  Insolvent  Commissioner  are  judicial  or 
*5dll  ™i^is^^<^^*  '^^^  Court  has  ^already  decided  that  they  are 
-'  judicial;  and  they  are  not  the  less  so  because  the  Court 
of  Chancery  has  pronounced  a  different  opinion.  The  Commis- 
sioner, being  a  judicial  officer,  acting  under  the  provisions  of  sUt 
1  &  2  Vict.  c.  110,  is  not  bound  by  that  opinion,  which,  though  oj 
doubt  entitled  to  the  highest  respect,  still  leaves  the  CommiB- 
sioner  at  liberty  to  act  upon  his  own  authority  and  to  exercise  bis 
own  discretion. 

Gboupton  and  Hill,  Jb.,  concurred. 


warn  or  HILABT  TBEM. 
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The  Judges  of  the  Court  of  Queen's  Bench  who  sat  in  bane  in  tkis 
Vacilion  were, — 

WlOHTXAN,  J.  CrOHPTON,  J. 

Hill,  J. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

STRAY  V.  RUSSELL.    Feb.  6. 
[Reported  1  E.  &  E.  916  (E.  C.  L.  R.  vol.  102).  ] 


CURRIE  and  Others  v.  ANDERSON.    FA.  7. 

Ddtedaftty  OB  STth  8«pt«iibOT|  1B66|  Ttrtally  ordvnd  of  pUlotiffa,  At  LlTorpooI^  goodt  of  tlio 
ttlM  of  moro  thon  10(.,  to  be  lent  out  to  ConatoBtiiioploy  by  o  stoomor  aamod  by  doflmdan^ 
for  Tho  Phesniz,  %  ship  of  dofondont*  thon  in  the  BUek  Boo.  PUIntifii  feleeted  tho  goodf  !■ 
•Mordaaeo  wltb  tho  order,  ond  aent  them  to  the  steamer,  together  with  two  bureli  of  floor 
baloDging  to  dofnidoiit>  whieh  he  had  aent  to  plaintifi'  warehonae  for  the  pvrpoao  of  being 
forwarded  with  the  other  gooda.  Defondant  lold  plaintiik  to  make  ent,  and  plaintiflli  made 
e«t|  the  bin  of  lading  for  the  gooda  in  their  own  name^  making  the  gooda  dellTorable  to  Menn. 
H.  k  Co^  or  aaalgna,  at  Conatantinople,  to  whom  plalntiffa  had  before  oonaigned  gooda,  aad  to 
whom  defendant,  on  that  aoeonnt,  wiahed  the  gooda  to  be  made  deliTorable.  The  bill  of  lading 
ineloded  the  two  barrela  of  floor.  On  ISth  Ootober,  ISM,  plaintiflii  ahipped  the  gooda,  inolodlng 
the  floor,  on  the  named  itaaoMr,  and  paid  IMght  for  the  whole.  On  16lh  Oetobar,  detadaal 
ifiiid  tb«B  Ihf  Ikelfht  and  leeelTod  fkom  them  tho  bUl  of  ladisg^  whioh  ho  fotwudid  l»  tho 
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captain  of  The  PhoDoiz,  who  did  not  receive  it  till  March,  1856,  when,  finding  that  the  goodf 
were  not  forthcoming  at  Constantinople,  be  returned  it  to  defendant  On  5th  November,  1S56, 
defendant  forwarded  the  bill  of  lading  to  plaintifTs,  enclosed  in  the  following  letter.  "  I  eacloM 
the  bill  of  lading  for  stores  sent  out  to  the  bark  Phoenix.  Please  see  after  them.  I  think  the 
master  of  the  steamer  must  account  for  them." 

Held  that»  upon  these  facts,  there  was  ample  evidence  that  defendant  had  accepted  and  aetn« 
allj  received  the  goods,  within  the  meaning  of  sect.  17  of  the  Statute  of  Frauds,  29  Car.  2,  e.  3. 

Declaration  for  goods  sold  and  delivered.   Plea.    Never  indebted, 
[ssue  thereon. 

♦59S1  *^^  *^®  triB},  before  Watson,  B,,  at  the  Liverpool  Summer 
-'  Assizes,  1869,  the  facts  appeared  to  be  as  follows.  The  plaintiff:! 
were  merchants  and  ship  chandlers  at  Liverpool,  carrying  on  business 
under  the  firm  of  Currie,  Newton  &  Co.,  and  the  defendant  was  a  ship- 
owner at  Aberdeen.  On  27th  September,  1855,  the  defendant  called 
at  the  plaintiffs'  office  and  saw  Mr.  Newton,  one  of  the  plaintiffs,  and 
verbally  ordered  of  him  some  stores,  to  the  amount  of  62 Z.  IO5.,  for 
The  Phcenix,  a  ship  of  the  defendant  then  in  the  Black  Sea,  to  be 
sent  out  from  Liverpool,  by  one  of  Mclver's  steamers,  to  Constan- 
tinople. The  defendant  directed  Newton  to  enter  the  stores  out  at 
the  Custom-House.  Before  he  ordered  the  stores,  he  had  asked  Newton 
whether  the  plaintiffs  had  ever  sent  any  goods  out  to  Constantinople, 
and  whether  they  had  any  agent  there  ?  Newton  answered  that  they 
had  no  agent  there,  but  had  once*  consigned  some  goods  there  to 
Messrs.  Hanson  &  Co.  Newton,  having  selected  the  goods  according 
to  the  defendant's  order,  namely,  5  tierces  of  beef,  4  barrels  of  pork, 
2"  barrels  of  flour,  1  barrel  of  peas,  and  1  keg  of  barley,  entered  them 
out  at  the  Custom-House,  and  sent  them  down  to  Mclver's  steamer 
Melita  in  a  cart,  together  with  two  other  barrels  of  flour,  which  the 
defendant,  having  purchased  of  some  other  person,  had  in  the  mean 
time  sent  to  the  plaintiffs'  warehouse,  to  be  sent  to  the  ship  together 
with  the  goods  which  he  had  ordered  of  the  plaintiffs.  Newton  after- 
wards asked  the  defendant  how  the  bills  of  lading  were  to  be  made 
out ;  and  the  defendant  said,  '*  Make  them  out  in  the  name  of  the  same 
♦5941  P^'^^^s  yo^  sent  your  goods  *to,"  and  added,  **  You  had  better 
^  make  them  out  in  your  own  name,  for  they  won't  know  me, 
but  will  know  you."  Accordingly,  the  plaintifl&  made  out  the  bill 
of  lading  thus : 

"  Shipped  by  Currie,  Newton  &  Co."  (here  followed  an  enumeration 
of  the  goods,  which  corresponded  with  the  order  in  all  respects, 
except  that  the  number  of  barrels  of  flour  enumerated  was  four,  the 
two  sent  by  the  defendant  to  the  plaintiflfe'  warehouse,  as  above  men- 
tioned, being  included.)  "To  be  delivered  at  the  port  of  Constanti- 
nople unto  Messrs.  C.  Hanson  k  Co.  or  their  assigns." 
'  The  plaintiffs  handed  the  bill  of  ladino^  to  the  agent  of  the  steamer, 
and  at  the  same  time  (18th  October,  1855)  paid  freight  for  the  whole 
and  received  back  the  bill  of  lading  signed.  On  16th  October,  the 
defendant  called  on  the  plaintifls  and  repaid  the  freight,  and  Newton 
handed  him  the  bill  of  lading.  The  defendant  enclosed  the  bill  of 
lading  in  a  letter  addressed  to  the  captain  of  the  Phcenix,  to  the  care 
of  Messrs.  Hanson  &  Co.,  Constantinople ;  and  wrote  another  letter  to 
the  captain,  advising  him  of  this.  Tiie  captain,  being  absent  on  the 
French  transport  service  in  the  Black  Sea,  did  not  receive  these  letters 
bt  some  time^  but  on  doing  so,  in  the  middle  of  March,  1856,  went 
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to  Gonstantinople  and  obtained  the  bill  of  lading  from  Messrs.  Hanson 
k  Co.  The  goods,  however,  were  not  forthcoming.  It  did  not  appear 
whether  or  not  The  Melita  ever  arrivexl  at  Constantinople.  The 
captain  of  the  Phoenix  returned  the  bill  of  lading  to  the  defendant, 
who,  on  5th  November,  1856,  forwarded  it  from  Aberdeen  to  the 
plaintiffs  in  a  letter,  in  which  he  said  "  I  enclose  the  bill  of  lading  for 
stores  sent  out  to  the  barque  Phcenix.  Please  see  after  them.  I 
think  that  the  master  of  the  steamer  must  account  for  them."  The 
^plaintiffs  immediately  returned  the  bill  of  lading,  saying  that  r^cgr 
they  could  not  interfere  in  the  matter.  And,  after  a  long  cor«  *- 
respondence,  thev  brought  this  action  to  recover  the  price  of  the  stores 
80  supplied  by  them. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  the  amount  claimed, 
62L10«.;  and  the  learned  Judge  reserved  leave  to  the  defendant  to 
move  to  enter  the  verdict  for  him  if  the  Court  should  be  of  opinion 
that  there  was  no  evidence  of  an  acceptance  and  receipt  by  the  defend- 
ant of  the  goods,  to  satisfy  the  Statute  of  Frauds. 

A  rule  having  been  obtained,  calling  upon  the  plaintiffs  to  show 
cause  why  the  verdict  should  not  be  entered  for  the  defendant  on  the 
ground  that  there  was  no  sufficient  evidence  of  an  acceptance  and 
receipt  by  the  defendant  of  the  goods ; 

BayUs  now  showed  cause. — ^The  facts  that  the  goods  were  delivered 
on  board  The  Melita  at  Liverpool,  as  directed  by  the  defendant,  and 
that  he  accepted  and  dealt  with  the  bill  of  lading,  together  constitute 
sufficient  evidence  of  such  an  acceptance  and  receipt  by  him  of  the 
goods  as  to  satisfy  the  17th  section  of  the  Statute  of  Frauds.  [Cbomp- 
Tox,  J. — The  keeping  of  and  dealing  with  the  bill  of  lading  seem  to 
amount  to  an  actual  receipt  of  the  goods,  according  to  the  doctrine 
laid  down  in  Meredith  v.  Meigh,  2  E.  &  B.  364  (E.  C.  L.  R.  vol.  75).] 
(He  was  then  stopped.) 

Manisty  and  Keraplay,  in  support  of  the  rule. — ^There  was  no  evi- 
dence, in  this  case,  of  an  actual  acceptance  and  receipt  of  the  goods 
by  the  defendant,  sufficient  to  ^satisfy  the  17th  section  of  the  r^sng 
Statute  of  Frauds.  No  authority  can  be  cited  to  show  that  ^ 
the  mere  receipt  by  him,  and  sending  out  to  Constantinople,  of  the  bill 
of  lading,  was  such  a  dealing  with  the  bill  of  lading  as  to  pass  to  him 
the  property  in  the  goods.  The  decision  in  Meredith  v.  Meigh  was 
that  the  goods  there  in  question  had  not  been  accepted  within  the 
statute;  and  the  opinion  expressed  by  some  of  the  Judges,  that  a 
keeping  and  dealing  with  the  bill  of  ladihg  might  amount  to  an 
actual  receipt  of  the  goods,  was  only  an  obiter  dictum.  [Crompton, 
J. — In  that  case  the  bill  of  lading  had  not  been  sent  to  the  defendants, 
but  to  carriers  named  by  them,  and  who  were  their  agents  only  for 
the  purpose  of  forwarding,  not  for  that  of  accepting  the  goods.  Cole- 
ridge, J.,  however,  observed,(a)  ''I  think  that,  if  the  bill  of  lading 
had  been  received  by  the  defendants  themselves,  especially  if  they 
had  dealt  with  it,  the  case  might  have  been  different."  And  Erie, 
J.,  said,  "  I  have  no  doubt  that  the  bill  of  lading,  which  is  the  symbol 
of  the  property,  may  be  ao  received  and  dealt  with  as  to  be  equiva- 
lent to  an  actual  receipt  of  the  property  itself."]  Those  were  mere 
•dicta,  and  formed  no  part  of  the  ratio  decidendi.    [CbomPtok,  J.«*^ 

(o)  2  B.  A  B.  87S  (B.  C.  L.  B.  Tol.  76). 
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The  defendant  in  the  present  case  dealt,  as  owner,  with  the  goodi 
themselves,  by  desiring  them  to  be  sent  to  the  ship  together  with 
other  goods  which  were  clearly  his  own.]  In  Holmes  v.  Hoskins,  9 
Sxch.  768,t  the  defendant  verbally  agreed  to  buy  of  the  plaintiff  soma 
oattle  then  in  his  field.  After  the  bargain  was  concluded,  the  defend- 
ant felt  in  his  pocket  for  his  check-book  in  order  to  pay  for  the  cattle, 
but,  finding  that  he  had  not  it,  he  told  the  plaintiff  to  come  to  his 
*MT\  ^^^^  *^^  ^^®  evening  for  the  money.  It  was  agreed  that  the 
-'  cattle  should  remain  in  the  plaintiff's  field  for  a  few  days,  and 
that  the  defendant  should  feed  them  with  the  plaintiff's  hay,  which 
was  accordingly  done.  But  it  was  held  that  there  was  no  evidence 
of  an  acceptance  of  the  cattle  to  satisfy  the  Statute  of  Frauds.  [Gbomp- 
TON,  J. — The  vendor  of  the  cattle  intended  to  retain  possession  of  them 
until  he  was  paid.]  Farina  v.  Home,  16  M.  &  W.  119,t  is  strongly  in 
point  for  the  defendant.  There  goods  verbally  ordered  by  the  defend- 
ant of  the  plaintiff's  agent  in  London,  were  sent  from  abroad  to  the 
agent,  who  warehoused  them  with  a  wharfinger,  and  endorsed  and 
sent  to  the  defendant  a  warrant  received  from  the  wharfinger,  by 
which  the  goods  were  made  deliverable  to  the  agent  or  his  assignees 
by  endorsement,  on  payment  of  rent  and  charges  from  a  certain  day. 
The  defendant  kept  this  warrant,  which  had  been  endorsed  and  de- 
livered to  him  by  the  agent,  for  ten  months,  but  did  not  pay  the 
charges  or  the  price  of  the  goods.  And  it  was  held  that  there  was  no 
evidence  of  a  receipt  of  the  goods  by  him,  sufficient  to  satisfy  the  Statute 
of  Frauds.  Hart  v.  Bush,  E.  B.  &  E.  494  fE.  C.  L.  B.  voL  96),  in 
which  the  delivery  of  goods  at  a  wharf  named  by  the  purchaser  was 
held  not  to  amount  to  an  acceptance  and  actual  receipt  of  them  by 
him,  within  the  meaning  of  the  statute,  the  goods  having  been  ship- 
ped to  him,  by  his  directions,  from  that  wharf,  and  lost  on  their  pass- 
age thence  to  him,  shows  that  in  the  present  case  the  delivery  of  the 
goods  on  board  a  ship  named  by  the  defendant  did  not  satisfy  the 
statute.  [Hill,  J. — In  Hart  v.  Bush  the  goods  were  merely  sent  to 
a  wharf  which  was  the  only  wharf  in  London  whence  goods  were 
*5981  *B^^PP^^  ^^  Lancaster,  where  the  defendant  lived.  There  was 
^  no  dealing  by  the  defendant  with  the  goods,  nor  did  he  receive 
any  bill  of  lading.  Gromfton,  J. — Suppose  the  defendant,  here,  had 
resold  the  goods,  as  the  purchaser  did  in  Morton  v.  Tibbett,  15  Q.  B. 
428  (E.  C.  L.  B.  vol.  69),  your  argument  would  equally  apply ;  but 
could  it  have  been  said  that  the  defendant  had  not  accepted  and  re- 
ceived the  goods  ?]  A  resale  would  have  been  an  exercise  of  owner- 
ship, and  would  have  made  a  material  difference  in  the  facts  of  the 
case.  Much,  moreover,  that  is  said  in  Morton  v.  Tibbett  may  be  open 
•"to  doubt:  Hunt  v.  Hecht,  8  Exch.  814.t  The  mere  delivery  of  the 
bill  of  lading  did  not  pass  the  property  in  the  goods  to  the  defendant. 
[Hill,  J. — Browne  v.  Hare,  3  H.  &  N.  484, t(a)  shows  that  a  delivery 
on  board  ship  may  pass  the  property  if  it  be  in  pursuance  of  the 
contract  of  sale,  even  though  the  vencfor  retains  the  bill  of  lading.] 

WiGHTMAN,  J. — I  am  of  opinion  that  there  was  evidence  in  this 
case  that  the  defendant  so  dealt  with  the  goods  and  with  the  bill  of 
lading  as  to  justify  the  jury  in  finding  that  there  was  an  aoceptanoe 
and  actual  receipt  by  him  of  the  goods,  within  the  meaning  of  the  17tli 

(a)  Jadgmant  aflbmod  in  BMh.  Chamber,  4  H.  A  N.  8Sl.t 
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leciion  of  the  Statute  of  Frauds.  The  facts  seem  to  briii^  the  case 
very  much  within  the  principle  thrown  out  Hy  some  of  tne  Judges 
in  Meredith  v.  Meigfa,  2  E.  &  B.  864  (E.  C.  L.  R  vol.  75),  in  which  Z 
entirely  concur.  Erie,  J.,  there  says,  "  I  have  no  doubt  that  the  bill 
of  lading,  which  is  the  symbol  of  property^  may  be  so  received  and 
dealt  with  as  to  be  equivalent  to  an  actual  receipt  of  the  property 
itself."  And  Grompton,  J.  ''When  goods,  or  the  indicia  of  the 
property  in  goods,  remain  long  under  the  control  of  the  '^ven-  pggg  j 
dee,  especially  when  the  vendee  has  in  any  respect  acted  as  ^  | 

the  owner  of  the  goods,  there  may  be  sufficient  evidence  of  an  accept-  1 
ance  and  receipt,  although  the  goods  themselves  are  not  received."  ' 
In  the  present  case  the  defendant  purchases  goods  of  the  plaintiiSs, 
and,  hearing  from  them  that  they  had  before  consigned  goods  to 
Messrs.  Hanson  &  Co.,  at  Constantinople,  desires  the  plaintiffii  to 
make  out  the  bill  of  lading  to  that  firm.  The  defendant  also  sent 
goods  of  his  own  to  the  plaintiff's  warehouse,  which  were,  by  his 
direction,  sent  down  to  the  same  ship  with  the  goods  purchas^  by 
him  of  the  plaintifib.  All  the  goods  were  put  on  board  together,  and 
in  the  bill  of  lading  those  other  goods  of  the  defendant  were  included 
with  the  goods  the  subject  of  the  present  action.  The  plaintiffs  paid 
the  Freight  in  the  first  instance,  and  the  defendant  repaid  them  and 
thereupon  received  from  them  the  bill  of  lading.  This  was  in  Octo* 
her,  1855,  and,  after  keeping  and  dealing  with  the  bill  of  lading  for 
more  than  a  year,  the  defendant  returned  it,  in  November,  1856,  to  the 
plaintiff  with  this  letter :  '*  I  enclose  the  bill  of  lading  for  stores  sent 
out  to  the  barque  Phoenix.  Please  see  after  them.  I  think  that  the 
master  of  the  steamer  must  account  for  them."  This  letter  seems  to 
me  meet  material  as  evidence  to  show  that  the  defendant  has  acted 
as  owner  of  the  goods,  not  only  by  keeping  the  bill  of  lading  so  long, 
but  by  expressly  desiring  the  plaintiffs  to  see  after  the  goods.  Draw- 
ing the  orainary  inference  from  all  these  facts,  I  think  that  there  was 
abundant  evidence  that  the  defendant  had  so  dealt  with  the  goods  as 
to  have  accepted  and  actually  received  them,  within  the  dicta  in  Mere- 
dith V.  Meigh,  2  E.  &  B.  864  (E.  C.  L.  R.  vol.  75),  which  are  clearly 
good  law. 

*Cbompton,  J. — I  am  of  the  same  opinion.  Before  the  case  r«i>/m 
of  Morton  v.  Tibbett,  15  Q.  B.  428  (E.  C.  L.  B.  vol.  69),  a  general  ■■  ^^ 
notion  prevailed  that  there  could  be  no  acceptance  and  receipt  of 
goods,  such  as  to  satisfy  the  Statute  of  Frauds,  until  the  vendor  had 
put  himself  in  such  a  position  as  to  be  able  to  object  to  the  quantity  or 
quality  of  the  goods.  That  notion  was  overthrown  b^  the  decision  in 
Morton  v.  Tibbett,  which  must  in  this  Court  be  considered  to  be  the 
law  of  the  land ;  and  the  discussion  to*day  has  more  than  ever  satisfied 
me  of  its  correctness.  In  Meredith  v.  Meigh,  2  £.  &  B.  864  (E.  C.  L. 
B.  vol.  75)  the  facts  showed  that  there  bad  been  no  dealing  whatever 
with  the  bill  of  lading  by  the  defendant ;  but  the  Judges  stated  the 
law  to  be  that  the  keq>in^  of  the  bill  of  lading  or  other  indicia  of  the 
property  in  the  goods  might  be  sufficient  to  constitute  an  acceptance 
and  receipt  of  the  goods.  In  the  present  case,  the  keeping  of  the  bill 
(^  lading  by  the  defendant  for  more  than  a  year  is  a  very  strong  &ct ; 
bat  I  am  inclined  to  think  that,  indepen<i[ently  of  the  doctrine  laid 
down  in  Meredith  v.  Meigh,  then  was  aufficient  evidence  that  tho 
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defendant  had  accepted  and  received  the  eoods.  He  directed  the  goods 
to  be  sent  on  board  a  particular  ship,  and^  after  they  had  been  so  sent, 
together  with  other  goods  of  his,  he  directed  how  the  bills  of  lading 
should  be  made  out,  making  the  whole  of  the  goods  deliverable  to 
Hanson  &  Co.  Under  all  the  circumstances  of  the  case  it  aeems  to  me 
perfectly  clear  that  the  jury  were  quite  right  in  finding  that  there 
was  an  acceptance  of  the  goods  by  the  defendant. 

Hill,  J. — ^I  am  of  the  same  opinion.  This  is  a  very  clear  case. 
*fiOn  ®  question  is  whether  there  was  evidence  on  ♦which  the  jury 
-I  could  reasonably  find  that  there  was  an  acceptance  and  receipt 
of  the  goods  by  the  defendant,  within  the  17th  section  of  the  Statute 
of  Frauds.  The  original  order  by  the  defendant  was  to  send  the  goods 
for  him  to  one  of  Mclver's  boats  bound  for  Constantinople.  Before 
the  order  was  executed,  the  defendant  sent  some  barrels  of  fiour  belong- 
ing to  him  to  the  plaintiff's  warehouse,  with  directions  that  they  were 
to  be  put  on  board  the  same  ship  with  the  other  goods;  and  they  were 
all  sent  together  to  the  ship  by  one  cart.  Afterwards,  in  accordance 
with  the  defendant's  directions,  the  bill  of  lading  is  made  out  in  the 
plaintiffs'  names,  and  by  it  the  goods  are  made  deliverable  to  Hanson 
&  Co.  or  their  assigns,  at  Constantinople,  so  that  the  defendant  makes 
Hanson  &  Co.  his  agents  to  receive  and  deal  with  the  goods  on  their 
arrival  out.  The  plaintiffs  pay  the  freight,  but  the  defendant  reim- 
burses them  and  then  receives  from  them  the  bill  of  lading,  which  he 
keeps  for  upwards  of  a  year,  the  plaintiff  hearing  nothing  of  it  till, 
at  the  end  of  that  time,  they  receive  it  back  from  the  defendant  en- 
closed in  a  letter  in  which  he  treats  all  the  goods  as  his  own.  Apart, 
then,  from  any  reference  to  the  cases,  or  to  the  doctrine  of  construc- 
tive acceptance,  I  think  that  there  was  ample  evidence  that  the  de- 
fendant had  dealt  with  the  goods  themselves,  as  owner,  and  that  he 
had  therefore  accepted  and  actually  received  them,  within  the  mean- 
ing of  the  statute. 

Bule  discharged. 


♦602]  *DESLANDES  v.  GREGORY  and  Another.    Fd).  7. 

A  cbarter-party,  made  In  London,  between  plaintiff,  ebipowner,  and  defendant!,  "  as  agcsti 
to  Samael  Fergnion,  of  Anamaboe,  merchanta  and  charterers,"  was  ei^ed  "for  D."  (plaintiff) 
*'  owner,  H.  0.  a«  agent  For  Samnel  Fergnion,  Esq,,  of  Anamaboe,  O.  brothers,"  (defoadants) 
**  as  agents."  The  charter-party  was  partly  written  and  partly  printed,  the  words  "  merchants" 
and  "  charterers"  being  printed,  and  in  the  plural,  throughout  it.  Defendants,  merchants  ia 
London,  acted  in  England  as  agents  for  Ferguson,  a  native  of  Africa,  and  residing  at  Anamabne 
In  that  country.  By  the  charter-party,  plaintiff's  ship  was  ehartered  for  a  voyage  from  London 
to  AfHca  and  baclc,  and  freight  was  made  payable  on  delivery  of  the  return  cargo. 

Held,  that  defendants  were  not  personally  liable,  as  principals,  on  the  charter-party. 

Judgment  affirmed  in  the  Exchequer  Chamber. 

The  declaration  contained  counts  for  freight  and  demurrage,  monej 
paid,  and  on  an  account  stated. 

Plea :  Never  indebted.    Issue  thereon. 

At  the  trial,  before  Crowder,  J.,  at  the  Surrey  Summer  Assizes^ 
1859,  the  facts  appeared  to  be  as  follows.  The  plaintiff  is  a  ship* 
owner  and  ship-builder  residing  in  the  Island  of  Jersey,  carrying  on 
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Easiness  under  the  name  of  George  Deslandes  k  Son,  and  in  the  year 
1858  was  the  owner  of  a  ship  called  The  Deslandes.  The  defendants 
are  merchants  carrying  on  business  in  the  city  of  London.  In  July 
1858,  the  plainti£^  being  desirous  of  obtaining  a  charter  for  his  said 
ship,  instructed  Mr.  Henry  Gamman,  a  ship-broker  in  the  city  of 
London,  to  procure  a  charter  for  her;  and,  on  80th  July,  1868,  a 
charter-party,  of  which  the  following  is  a  copy,  and  which  was  on  a 
printed  form,  filled  up  where  requisite  in  ink,  the  words  "  merchants" 
and  "charterers"  being  printed  throughout  it,  was  signed  by  the  said 
Henry  Gamman  and  the  defendants. 

S?TT^  "London,  30th  July,  1858. 

London^  "  Charter- party. 

'*It  is  this  day  mutually  agreed  between  George  Deslandes  k  Son, 
owners  of  the  good  ship  or  vessel  called  The  Deslandes,  of  Jersey, 
and  of  the  register  measurement  of  *153  tons  or  thereabouts,  r*gAQ 
and  now  lying  in  the  port  of  London,  of  the  one  part,  and  *- 
Messrs.  Gregory,  Brothers,  as  agents  to  Samuel  Ferguson,  of  Anaraaboe, 
merchants  and  charterers,  of* the  other  part:  That  the  said  vessel 
being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage 
hereinafter  mentioned,  shall  with  all  possible  despatch  be  made  ready 
in  the  Saint  Katharine  Dock,  and  there,  or  in  the  river  Thames,  both 
or  either,  receive  and  take  on  board  all  such  lawful  goods  or  mer- 
chandise as  the  said  charterers  or  their  agents  may  send  alongside 
the  vessel,  and  proceed  therewith  and  deliver  the  same  at  any  place 
or  places  on  the  west  coast  of  Africa,  between  Cape  Palmas  and  Cape 
Formosa,  both  inclusive,  and  reload  between  the  same  limits,  from 
the  agents  or  correspondents  of  the  said  merchants,  a  full  and  com- 

Elete  cargo  of  palm  oil,  with  a  fair  proportion  of  small  casks  for 
roken  stowage,  or  other  lawful  merchandise,  but  in  any  case  not 
exceeding  what  she  can  reasonably  stow  and  carry  over  and  above 
her  tackle,  apparel,  provisions,  and  furniture:  and  being  so  loaded 
shall  proceed  therewith  and  deliver  the  same  according  to  bills  of 
lading,  at  London,  direct  into  one  of  the  docks  as  ordered,  or  so  near 
thereunto  as  she  can  safely  get  (the  act  of  God,  the  Queen's  enemies, 
restraint  of  princes  and  rulers,  fire,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation  of  whatever  nature 
and  kind  soever  during  the  said  voyage  always  excepted).  Freight 
to  be  paid  for  the  whole  voyage,  out  and  home,  for  the  whole  reach 
and  burthen  of  the  vessel's  hold  from  bulkhead  to  bulkhead,  as  fol- 
lows: The  lump  sum  of  735Z.  sterling  in  full,  payable  on  correct 
delivery  of  return  cargo  in  cash,  less  advances  in  Africa  and  two 
months'  discount.  Sixty  running  days  are  to  be  allowed  the  said 
charterers  (if  *the  ship  is  not  sooner  despatched)  for  the  un-  r»/»A4 
loading  and  reloading  the  said  ship  on  the  coast  of  Africa,  to  '• 
commence  on  her  being  ready  to  unload  at  her  first  ordered  place  of 
discharge,  and  to  continue  and  be  reckoned  until  her  being  reloaded 
or  finally  despatched  from  her  last  place  on  the  coast  of  Africa ;  all 
days  occupied  in  the  vessel  moving  from  place  to  place  to  be  counted 
as  lay  days,  and  forty  days  on  demurrage  at  4?.  per  day.  The  home- 
ward cargo  to  be  unloaded  on  arrival  at  port  of  discharge  with  all 
possible  despatch.    The  cargoes  to  be  sent  and  taken  from  alongside 
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«t  charterers'  expense  and  risk,  but  to  be  taken  on  board,  measured, 
and  stowed  at  the  expense  of  the  ship,  an  efficient  stevedore  being 
employed  in  London.  Cash  for  ship's  necessary  disbursements  in 
Africa  to  be  advanced  the  master  by  the  charterers'  agents  there,  free 
of  commission  and  interest,  against  his  draft  in  triplicate  on  the 
owners  of  the  vessel,  and  to  be  deducted  in  settlement  of  freight; 
but  should  the  vessel  be  lost,  the  owners  to  pay  the  said  draft  ou 
demand.  The  agents  of  the  charterers  to  have  liberty  to  ship  specie 
or  goods  on  board  the  said  vessel  in  Africa,  to  be  taken  from  place  to 
place  within  the  said  limits  and  delivered  free  of  freight,  also  any 

? arsons  on  deck  or  in  the  cabin,  they  wholly  finding  themsel?es. 
he  charterers  to  have  liberty  to  send  any  passengers  either  out  or 
home  in  the  cabin  of  the  said  vessel,  paying  152.  for  the  passage  of 
each  either  way,  to  be  provided  with  master's  fare.  No  goods  or 
passengers  to  be  taken  in  the  said  vessel  other  than  for  the  charterers, 
or  with  their  consent  in  writing.  Should  it  be  necessary  for  the  ves- 
sel to  take  in  dunnage  or  ballast  in  London,  the  same  to  be  provided 
by  the  owners.  A  fair  gratuity  to  be  paid  to  the  master  by  the  char- 
*6051  ^®^^^^  ^^  ^^®  satisfactory  completion  of  the  *voyage.  The 
^  master  to  sign  bills  of  lading  for  any  rate  of  freight,  without 
prejudice  to  this  charter-party.  Notice  in  writing  to  be  given  by  the 
master  to  the  charterers  or  their  agents,  in  all  cases,  when  the  vessel 
IS  ready  to  load  or  discharge.  Penalty  for  non-performance  of  this 
agreement,  7002.  sterling ;  it  being  agreed  that  for  the  payment  of  all 
freight,  dead  freight  and  demurrage,  the  owner  shall  have  an  absolute 
lien  and  charge  on  the  said  cargo.  Five  per  cent,  commission  is  due 
on  signing  this  charter-party  to  Henry  Gamman,  ship  and  insurance 
broker,  29,  Great  Saint  Helen's,  Bishopsgate  Street,  London,  to  whom 
the  vessel  is  to  be  consigned  on  her  return  to  the  port  of  London. 

"  For  George  Deslandes  &  Son,  of  Jersey,  owners, 

'*  H.  Gahman,  as  agent. 
"  For  Samuel  Ferguson,  Esq.,  of  Anamaboe, 
"  Gbbqobt,  Bbothebs,  as  agents. 
Samuel  Ferguson,  the  person  named  in  the  charter-party,  was  s 
black  man  resident  and  trading  at  Anamaboe  on  the  Coast  of  Africa; 
but  while  the  charter  was  in  negotiation  he  was  in  London,  and  was 
seen  at  the  defendants'  office  by  the  said  Henry  Gamman  in  the  course 
of  the  negotiation.    The  charter,  however,  was  not  negotiated  with 
him,  but  with  the  defendants. 

It  was  contended,  on  behalf  of  the  defendants,  that  the  defendants 
were  not  personally  liable  on  the  charter-party.  The  learned  Judge 
directed  a  verdict  for  the  plaintiflf  for  806/.  12«.,  but  reserved  leave 
for  the  defendants  to  move  to  enter  the  verdict  for  them,  if  the  Court 
should  be  of  opinion  that,  upon  the  proper  construction  of  the  char- 
ter-party, the  aefendants  were  entitlea  to  succeed. 
*6061  *^^^)  ^Q  Michaelmas  Term,  1859,  obtained  a  rule  callin| 
•'  upon  the  plaintiiF  to  show  cause  "why  the  verdict"  "should 
n6t  be  set  aside,  and  a  verdict  entered  for  the  defendants  instead 
thereof,  or  why  a  nonsuit  should  not  be  entered,  on  the  ground  that^ 
upon  the  true  construction  of  the  charter-party,  the  defendants  are  not 
liable  as  principal8."(a) 

(a)  The  rale  Dili  wm  alio  granted  for  a  new  trial,  on  the  gravnd  that  eridenee  tendmd  hf 
tha  defondanti,  as  to  what  pasied  before  the  eharter-party  was  signed,  and  showlag  that  ihif 
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BoviU  now  showed  cause. — The  defendants  are  personally  liable  as 
principals  on  this  charter-party.    Although  a  printed  form  was  used, 
tho  lanffuage  of  the  whole  of  the  document  must  be  looked  at ;  and 
althoagn  the  defendants  sign  as  agents  for  Ferguson,  they  are,  through- 
out, treated  as  the  contracting  parties.    The  words  "  merchants  and 
charterers*'  describe  them,  and  not  Ferguson.    And  wherever  any- 
thing is  stipulated  to  be  done  by  the  charterers  or  their  agents,  the 
plural  is  used.    Some  of  these  stipulations,  that,  for  instance,  for  pay- 
ment of  freight  "  on  correct  delivery  of  return  cargo"  in  London, 
could  not  be  performed  by  Ferguson,  who  resides  m  Africa.     In 
Tanner  v.  Christian,  4  E.  &  B.  591  (E.  C.  L.  R.  vol.  82),  the  defendant 
vas  made  a  party  to  an  agreement  *'  for  and  on  the  part  of  N./'  but 
the  Court  held  that  he  was  personally  liable  upon  it,  as  he  was  the 
contracting  party,  and  had  by  the  terms  of  the  contract  engaged  him- 
self to  do  that  which  was  stipulated  for.    In  that  case  it  is  true  the 
defendant  signed  the  agreement,  not  "  for  and  on  the  part  of  N.,"  but 
in  his  own  name.     But  in  the  subsequent  case  of  ^Leonard  v,   r*/»A7 
Bobinson,  5  E.  &  B.  125  (E.  C.  L.  R.  vol.  85),  the  defendants,   ^  ^"' 
who,  in  the  body  of  a  charter-party,  had  contracted  as  principals, 
signed  it  "  by  authority  of,  and  as  agents  for,  S. :"  notwithstanding 
which  they  were  held  personally  liable,  as  being  themselves  the  con* 
tracting  parties,  although  they  might  have  become  so  by  the  authority 
of  and  as  agents  for  their  emploj^er,  and  might  thus  have  a  remedy 
against  him.     [Hill,  J. — In  that  case  there  was  no  reference  what- 
ever, in  the  body  of  the  instrument,  to  the  existence  of  a  .principal, 
which  was  to  be  gathered  only  from  the  signature.]     In  Parker  v. 
Winlow,  7  E.  &  B.  942  (E.  0.  L.  R.  vol.  90^  the  defendant  was  de. 
scribed  in  the  body  of  the  charter-party  as  *'  agent  for  E.  W.,"  but  the 
Court  were  clearly  of  opinion,  though  it  became  unnecessary  to  decide 
the  point,  that  he  was  nevertheless  personally  liable.    Green  v.  Kopke, 
18  C.  B.  549  (E.  C.  L.  R.  vol.  86),  which  may  be  relied  upon  by  the 
other  side,  was  a  case  of  bought  and  sold  notes,  the  language  of  which 
clearly  excluded  all  personal  liability  on  the  part  of  the  defendant : 
the  bought  note  expressing  that  the  goods  were  '*  bought  through"  the 
defendant  of  R.,  his  principal,  and  the  sold  note  that  they  were  ''  sold 
on  behalf  of"  R.,  the  sold  note  being  moreover  signed  by  the  defendant 
'*as  agent."     [UiLL,  J. — In  the  present  case  the  defendants  are  made 
parties  to  the  charter-party  as  agents,  and  sign  it  as  agents.    There 
would  have  been  some  foundation  for  your  argument  had  they  signed 
it  in  their  own  names,  omitting  the  Words  "  as  agents."     CROiiPToy, 
J.— They  sign  exactly  in  the  same  form  as  Gamman.]     Gamman  ia 
not  a  party  to  the  instrument,  but  the  defendants  are. 

Lush,  in  support  of  the  rule. — If  the  defendants  have  *not  r*AQo 
protected  themselves  from  personal  liability,  it  is  difficult  to  ^ 
see  bow  any  agent  can  ever  safely  enter  into  a  contract  as  agent  only. 
The  cases  cited  on  the  other  side  are  distinguishable  from  the  present 
in  this  respect,  that,  in  them,  the  respective  defendants  had  either  been 
ntade  parties  to  the  agreements  absolutely,  though  they  signed  as 
agents,  or  had  omitted  to  sign  as  agents,  though  they  had  contracted 
as  such;   whereas,  here,  the  defendanta  both  contract  and  sign  as 

iattnd^d  to  ooBtrmet  m  acmiti  onljr,  oaf  ht  to  h*To  boon  admlttod.    B«t  tiiif  point  was  not  now 
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agents.  The  only  possible  ground  for  saying  that  they  are  per- 
Bonally  liable  is  that  the  words  "  merchants  and  charterers,"  in  the 
body  of  the  charter-party,  are  in  the  plural.  But  it  is  evident  that  bj 
those  words  Ferguson  was  intended,  and  that,  a  printed  form  being 
used,  the  correction  of  them  into  the  singular  was  inadvertently 
omitted.  [Crompton,  J. — The  strict  grammatical  construction  arising 
from  the  collocation  of  the  words  is  that  they  describe  Mr.  Ferguson, 
and  the  *'s"  at  the  end  of  them  is  much  too  slight  a  matter  to  qualify 
the  rest  of  the  document.]     {Lush  was  then  stopped.) 

WlOHTMAN,  J. — I  am  clearly  of  opinion  that  the  defendants  aic 
not  liable.  Their  signature  is  plainly  expressed  to  be  "  for"  "  Fergu- 
son"  and  **as  agents.  If  that  is  not  enough  to  exclude  them  from 
personal  liability,  they  having  contracted  in  the  body  of  the  charter- 
party,  also,  as  agents,  I  am  at  a  loss  to  see  what  other  mode  of  signa- 
ture would  be  sufficient.  The  only  ground  which  the  plaintiff  can 
rely  upon  is,  that  in  a  printed  form  of  charter-party  the  letter  **s"  is 
printed  in  the  words  "merchants"  and  "charterers:"  but,  as  my  bro- 
ther Crompton  has  pointed  out,  those  words,  on  a  strict  construction, 
♦6091  ^PP^-^  more  clearly  to  Mr.  Ferguson  than  to  the  *defendants. 
•*  Had  the  defendants  signed  the  charter-party  in  their  own  names 
merely,  there  would  have  been  much  more  to  be  said  in  favour  of  the 
plaintiff's  contention :  but  they  have  signed  in  the  same  way  as  Gam- 
man,  the  agent  for  the  plaintiff.  It  appears  to  me  that  the  plaintiff's 
intention  was  to  make  the  contract  with  Ferguson ;  if  he  intended  to 
make  it  with  the  defendants  he  should  have  objected  to  the  form  in 
which  they  signed  it.  No  case  has  been  cited  which  goes  so  far  as  to 
show  that  an  agent  is  liable  upon  a  contract  such  as  the  present,  which 
both  in  the  body  and  at  the  conclusion  is  expressed  to  be  made  by  him 
as  agent. 

Crompton,  J. — I  am  of  the  same  opinion.  I  think  that  Lord 
Ellenborough  expressed  the  rule  correctly,  when  he  said  that  persons 
who  put  their  names  to  a  document  thereby  make  themselves  per- 
sonally liable,  unless  they  state  upon  the  face  of  it  that  they  sign  it 
for  auother.(a)  And  I  agree  that,  if  it  is  left  ambiguous  on  the  face 
of  the  instrument  whether  they  have  so  signed  it,  the  construction 
most  against  the  persons  signing  should  prevail ;  a  principle  which 
has  been  adopted  in  several  recent  cases.  Here,  however,  the  defend- 
ants not  only  contract,  in  the  body  of  the  charter-party,  but  also  sign 
it,  as  agents  for  Ferguson ;  signing  in  the  same  manner  as  Mr.  Gam- 
man,  the  plaintiff's  agent.  They  have,  therefore,  sufficiently  protected 
themselves  from  personal  liability  on  the  contrttct.  The  whole  argu- 
ment for  the  plaintiff  depends  upon  the  retention  of  the  letter  "s''  in 
the  words  "  merchants"  and  "  charterers."  That,  however,  was  clearly 
*6101  ^  luistake,  and  is  too  slight  a  circumstance  to  *weigh  against 
^  the  whole  tenor  of  the  rest  of  the  document;  especially  as  the 
error  occurs  in  that  part  of  it  which  is  printed. 

Hill,  J. — I  am  of  the  same  opinion.  The  point  seems  to  me  to  be 
determined  bv  the  form  of  the  signature  to  the  charter-party,  which 
is,  in  eftect,  t&e  signature  of  Ferguson,  by  Gregory,  Brothers,  as  his 
agents,  not  the  signature  of  Gregory,  Brothers,  binding  them  person- 

(a)  Tb«  learned  Judge  probablj  referred  to  Ui«  dioU  of  .Lord  BUenboroagh  Id  LeadUttar  «> 
Farrow,  6  M.  A  S.  Ub,  849. 
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aJy.  The  description  of  the  defendants  in  the  introductory  part  of 
the  charter-party,  as  Ferguson's  agents,  is  ambiguous,  and  might  not, 
taken  alone,  have  been  sufficient  to  exclude  the  defendant's  personal 
liability;  but  the  signature  clearly  shows  that  the  intention  of  the 
parties  was  that  Ferguson  should  bo  the  party  to  the  contract :  hence, 
the  signature  of  the  defendants  imposes  no  further  obligation  upon 
them  than  that  implied  by  law,  namely,  that  they  had  authority,  as 
agents,  to  bind  Ferguson.  Bule  absolute. 


IN  THE  EXCHEQUER  CHAMBER.    June  15. 

(Error  from  the  Queen's  Bench). 

DESLANDES  v.  GREGORY  and  Another. 

Por  head-note,  see  antd,  p.  60^ 

Fkoh  the  above  decision  the  plaintiff  appealed. 

The  case  was  now  argued(a)  by  BoviU,  for  the  *appellant.  r^^-i-t 
nia  argument  was  in  substance  the  same  as  in  the  Court  '- 
below,  but  he  further,  cited  Alsager  r.  St.  Katherine's  Dock  Company, 
U  M.  k  W.  794,t  as  showing  that,  in  a  charter-party,  partly  printed 
and  partly  written,  the  construction  of  the  printed  words  ought  not 
to  be  different  from  that  of  the  written ;  and  he  contended  that  the 
Court  below  had  not  given  due  weight  to  the  fact  that  the  words 
" merchants"  and  "charterers,"  in  the  charter-party,  were  in  the 
plural.  And,  in  addition  to  the  cases  which  he  relied  on  in  the  Court 
below,  as  showing  that  the  form  in  which  the  gharter-party  was 
drawn  and  signed  did  not  exclude  the  defendants'  personal  liability, 
he  cited  Kennedy  v.  Gouveia,  8  D.  &  R.  503  (E.  C.  L.  R.  vol.  16), 
Cooke  V.  Wilson,  1  C.  B.  N.  S.  153  (E.  C.  L.  R.  vol.  87),  Wilson  v. 
Zulueta,  14  Q.  B.  405  (E.  C.  L.  R.  vol.  68). 

J,  Broume,  for  the  respondents,  was  not  called  upon. 

Williams,  J. — We  are  all  of  opinion  that  the  judgment  of  the 
Court  of  Queen's  Bench  was  right.  The  form  of  the  charter-party 
and  the  mode  of  signature,  taken  together,  are  decisive  to  show  that 
the  defendants  did  not  bind  themselves  by  the  contract  as  principals. 
They  sign  "For  Samuel  Ferguson,  Esq.,  of  Anamaboe,  Gregory, 
Brothers,  as  agents."  It  would  require  extremely  plain  words  in  the 
body  of  the  contract  to  control  the  eflfect  of  that  mode  of  signature, 
and  no  such  words  are  to  be  found  there,  the  contract  purporting  to 
be  made  by  "  Messrs.  Gregory,  Brothers,  as  agents  to  Samuel  Fer- 
guson, of  Anamaboe,  merchants  and  charterers."  The  only  argument 
that  can  be  relied  upon  by  the  appellant  is  that  the  words  "  mer- 
chants" and  "charterers"  are  in  ♦the  plural ;  but  this  evidently  r#g|o 
happened  by  mistake,  and  the  words  occur,  moreover,  in  the  '- 
printed  part  of  the  charter-party. 

Mabtin,  B.,  Channell,  B.,  Wildb,  B.,  Willes,  J.,  and  Bylbs,  J., 
concurred.  Judgment  aifirmed. 

(a)  Before  WiUlanif,  WUlei,  end  BjIm,  Ja.,  Martin,  Channell,  and  Wilde,  Bfl. 
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IN  THE  EXCHEQUER  CHAMBER.    Feb.  8. 

(Error  firom  the  Queen's  Beneh.) 

WABDLE  V.  BBOCKLEHUBST. 
[Beported,  1  E.  &  E.  1065  (E.  C.  L.  B.  yoL  102).  ] 


IN  THE  EXCHEQUER  CHAMBER.    Fa.  8. 

(Error  from  the  Queen's  Bench.) 

BADCLIFFE  ».  ANDEBSON. 
[Beported.  1  E.  B.  &  E.  819  (E.  C.  L.  B.  vol.  96).  ] 


*618]  rrhe  QUEEN  v.  JOHNSON.    FA.  8. 

After  ft  Terdlot  of  Not  guilty  upon  mi  iDdietmont  for  obttmotiiif  u  hif hwaj,  ft  imv  trial  vill 
not  bo  granted  on  the  ground  that  the  Tordiot  waa  ngninit  evidenoe ;  nlthongli  tbe  Jndft  wk« 
tried  the  onae  reporta  that  he  ia  diaaatiailod  with  the  Terdtot 

Ikdictxknt  for  making  obstructions  in  a  public  and  common  higli' 
waj;  situate  in  the  parish  of  Long  Sutton,  m  the  county  of  Lincoln, 
whereby  the  said  highway  was  obstructed  and  straitenedL  Plea,  Not 
guilty.    Issue  thereon. 

This  indictment  was  removed  by  certiorari  into  this  C!oart,  and  was 
tried  before  Cockburn,  C.  J.^  at  the  Lincolnshire  Summer  Assizes* 
1859,  when  the  jury  returned  a  yerdict  for  the  defendant  of  Not 
guilty. 

Field  had  obtained  a  rule,  calling  upon  the  defendant  to  show  cause 
why  there  should  not  be  a  new  trial  on  the  ground  that  the  vefdict 
was  against  the  weight  of  eyidence. 

CocKBUBN,  C.  J^  reported  that  he  was  dissatisfied  with  the  yerdict 

Hayes,  Seijt.;  now  showed  cause. — There  can  be  no  new  triaL  It 
is  contrary  to  the  practice  of  the  Court  to  grant  a  new  trial  in  « 
criminal  proceeding,  after  a  yerdict  of  Not  guilty,  except  for  a  mis* 
direction  of  the  Judge.  Bex  v.  Burbon,  5  M.  &  S.  892,  Bex  v.  Wands- 
worth, 1  B.  &  Aid.  63,  are  instances  in  which  a  new  trial  was  refused. 
*Aia.i  ^^^  ^^^^  ^  yerdict  *upon  an  indictment  for  the  non-repair  of 
^^*J  a  highway.  In  Bex  v.  Mann,  4  M.  &  S.  887  ffi.  C.  L.  B.  Tol. 
80),  where  the  indictment  was  for  a  nuisance  to  a  highway,  the  same 
practice  was  followed ;  Lord  Ellenborough,  C.  J.,  saying,  "  unless  yoa 
can  point  out  some  distinction  between  the  case  of  a  nuisance  and 
other  criminal  cases,  the  general  rule  is  that  we  do  not  grant  a  new 
trial  upon  an  indictment  for  a  misdemeanour,  where  a  yerdict  hss 
paeaed  for  the  defendant  upon  the  merits.  This  is,  to  be  sore^  in  the 
nature  of  a  remedy  for  a  eiyil  right;  yet  it  is  in  form  a  criminal  pro- 
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ooedin^  and  may  subject  tbe  defendant  to  be  pnnisbed  oriminallj.*' 
And  his  Lordship  referred  to  Bex  v.  Bejnell,  6  East  815  where  the 
Coort  refased  to  grant  a  rale  nisi  for  a  new  trial  after  a  verdict  for 
the  defendant  upon  an  indictment  for  non-repair  of  a  church-yard 
fence^  which  was  moved  on  the  gpround  of  the  verdict  being  against 
evidence.  In  Bex  v.  Wandsworth,  1  B.  &  Aid.  68,  the  Court,  under 
yery  special  circumstances,  suspended  the  entry  of  the  judgment  of 
acquittal,  so  as  to  have  the  question  reconsidered  upon  another  in- 
dictment, without  the  prejudice  of  the  former  judgment  In  tbe 
E resent  case  no  special  circumstances  are  shown :  and  although  per- 
aps  the  Ciourt  might,  as  was  suggested  by  Lord  Campbell,  C.  J.,  in 
Segina  v.  Bussell,  8  £.  &  B.  942  (E.  C.  L.  B.  vol.  77),  grant  a  new 
trial  in  a  case  where  the  proceeding,  thougb  in  form  criminal,  is 
really  for  the  sole  purpose  of  trying  a  civil  right  and  does  not  charge 
any  offence,  the  present  is  not  a  case  of  that  description.  Having 
been  once  acquitted,  the  defendant  ougbt  not  to  be  put  in  jeopardy  a 
second  time  K>r  the  same  cause. 

Fieldj  in  support  of  the  rule. — Bex  v,  Wandsworth  *is,  in  rtanK 
effect,  an  authoritv  in  favour  of  the  Crown ;  for,  by  suspend-  ^ 
ing  the  entry  of  the  judgment  of  acquittal,  so  as  to  have  the  ques- 
tion reconsidered  upon  another  indictment,  though  without  the 
prejudice  of  the  former  judgment,  the  Court  practically  granted  a 
new  trial  in  that  case.  There  may  be  a  new  trial  for  a  misdirection 
by  the  Judge  in  a  case  like  the  present  [Hill,  J. — ^There  would 
then  be  no  acquittal  upon  the  merits.]  As  to  the  defendant's  sup- 
posed right  not  to  be  twice  vexed  for  the  same  cause,  Bex  v.  Wands- 
worth shows  that  there  are  ciroumstanoes  under  which  the  Court  will 
permit  a  fresb  indictment  to  be  preferred.  Besides,  this  is  subetan* 
tially  a  civil  proceeding,  though  in  form  criminal.  [Hill,  J. — Not 
entirely  so.  If  the  defendant  should  be  found  guilty  he  might  be 
sentenced  to  fine  and  imprisonment.  The  verdict  would  not  simply 
bind  the  right] 

WiGHTM AN,  J. — I  had,  at  first,  very  great  doubts  in  this  case ;  but 
the  argument  has  now  convinced  me  that,  in  making  this  rule  abse- 
lote,  we  sbould  be  taking  quite  a  new  course.  So  fSeu*  as  I  am  aware, 
there  is  no  ease  to  be  found  in  which  a  new  trial  has  been  granted,  on 
the  ground  that  the  verdict  was  against  the  evidence,  after  a  verdict 
for  the  defendant  upon  an  indictment  for  the  obstruction  of  a  highway. 
The  case  went  to  the  jury  upon  the  merits ;  and  they,  contrary  to 
the  opinion  of  tbe  Lord  Chief  Justice,  and  contrary,  perhaps,  to  the 
opinion  wbich  this  Court  would  have  entertained,  found  for  the  defend- 
ant I  think  that  we  ought  not,  on  that  ^account,  to  grant  a  rMig 
new  trial.  This  is  a  criminal  proceeding.  It  is  said  that  it  is,  l- 
aubstantially,  brought  to  try  a  civil  right ;  but  other  incidents  than 
the  determination  of  the  mere  civil  right  would  result  from  a  verdict 
adverse  to  tbe  defendant  The  verdict  would  not  bind  the  right,  and 
the  defendant  miffht  be  sent  to  prison.  Other  incidents  which  would 
attach  to  the  verdict,  such  as  costs,  may  be  mentioned ;  which  tend  to 
show  that  a  new  trial  ougbt  not  to  be  granted.  It  is  far  better  to 
abide  by  the  usual  rule  that,  in  a  case  to  which,  although  a  civil  ri^ht 
is  in  question,  many  incidents  of  the  criminal  law  attach,  and  in  which 
ft  venuot  does  not  bind  the  civil  right,  a  new  trial  canr'^  ^  ^«._ ^.-s 
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on  the  gronnd  that  the  verdict  is  against  the  evidence.    The  prosecii* 
tor  may,  if  he  chooses,  prefer  another  indictment. 

Crompton,  J. — I  am  of  the  same  opinion.  It  is  a  leading  rule  that 
we  do  not  interfere  by  granting  a  new  trial  in  a  case  of  this  kind, 
where  there  has  been  a  decision  upon  the  merits.  Now  and  then  there 
may  be  exceptions,  but  the  Court  ought  to  be  very  careful  how  it 
interferes;  and  I  adhere  to  what  I  said  on  the  subject  in  Beginav. 
Bussell,  3  E.  &  B.  943  (E.  G.  L.  B.  vol.  77).  Here,  the  case  went  to 
the  jury  on  the  merits;  and,  although  the  learned  Judge  who  tried  it 
reports  that  he  is  dissatisfied  with  the  verdict,  I  think  that,  if  we 
granted  a  new  trial,  we  should  be  assimilating  our  practice  in  criminal 
to  that  which  prevails  in  civil  matters.  The  question  of  costs  is  another 
objection,  ana  is  also  the  consideration  that  the  civil  right  is  not 
*ri  71  ^^^^^  ^7  ^^®  verdict.  The  charge  of  obstructing  *a  highway 
^  is,  moreover,  of  a  more  criminal  nature  than  that  of  the  non- 
repair of  a  highway ;  which  raises,  chiefly,  a  mere  civil  question  of 
liability  or  non-liability  to  repair.  The  cases  cited  were  all  cases  of 
non-feasance,  not  of  misfeasance.  If  we  were  to  grant  a  new  trial  in 
a  case  of  misfeasance,  it  difficult  to  say  where  we  should  stop.  We 
might  in  time  entertain  such  applications  in  all  cases  of  indictments 
for  nuisances,  assaults,  and,  perhaps,  even  felonies.  It  is  a  far  better 
course  to  leave  the  prosecutor  to  prefer  a  fresh  indictment. 

Hill,  J. — I  am  of  the  same  opinion.  The  defendant  has  been  foand 
Not  guilty,  after  a  trial  of  the  case  upon  the  merits.  It  is  sought  to 
set  the  verdict  aside  on  the  ground  that  it  was  against  the  evidence; 
but  there  is  no  direct  authority  for  a  new  trial  on  that  ground  in  such 
a  case ;  and  to  grant  it  would  be  to  violate  a  rule  of  practice  hitherto 
adhered  to.  The  fact  that  the  verdict  does  not  bind  the  right  is  very 
important ;  and  the  defendant  would  be  put  in  jeopardy  of  fine  or 
imprisonment  a  second  time  if  we  were  to  make  this  rule  absolute. 

Bule  discharged. 


»618]        ♦WOBTHINQTON  v.  OIMSON.    Feb.  7  and  8. 

Certain  Und,  part  lying  in  the  parisli  of  N*.,  part  in  the  parish  of  V.,  belonged,  in  1820,  to  H. 
and  P.,  each  being  seised  of  an  undivided  moiety  of  the  whole.  A  right  of  way  existed  fron  a 
farm,  part  of  this  property,  In  N.,  aoross  certain  lands  on  the  said  property,  in  V.,  part  of  the 
same  farm,  to  another  farm  on  the  said  property,  in  V. ;  and  this  right  of  way  had  for  ssaay 
years  been  used  by  the  occupiers  of  either  farm.  In  1820,  by  a  deed  of  partition,  H.  conreyed 
bis  undirided  moiety  of  the  part  of  the  property  in  N.  to  P.,  inclnding,  among  other  farms,  so 
maeh  of  the  farm  lying  in  N.  and  V.  as  was  in  N.,  "  with  their  and  erery  of  their  rights,  mess* 
bers,  easements,  and  appurtenances."  P.  also,  hy  the  deed,  conreyed  his  andiTided  niolety  ef 
that  part  of  the  property  lying  in  V.  to  H.  The  deed  contained  no  express  reeerratioii  of  the 
right  of  way  to  either  party.  Plaintiff,  the  present  ooonpier,  and  the  prey  ions  occupiers  of  the 
farm  in  N.,  used  the  right  of  way  from  1820  to  1859,  when  it  was  obstructed  by  defendant,  the 
then  occupier  of  the  farm  In  V. 

In  an  action  by  plaintiff  for  snob  obstmetion :  Held,  that  he  eoold  not  reeoTtr ;  the  right  ef 
way  not  passing  under  the  deed  of  partition,  and  not  being  an  apparent  and  continnoms  eas^ 
ment  neoessarily  passing  upon  the  se?erance  of  the  property,  as  incident  to  the  separate  eiuoy- 
ment  of  the  portion  serered. 

Ths  declaration  stated  that  plaintifi^  was  possessed  of  a  messuage, 
farm,  buildings,  garden,  and  land,  with  the  appurtenances,  and  by 
reason  thereof  was  entitled  to  a  way  from  the  said  messuage,  Aa, 
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UDto,  into,  through,  over,  and  along  oertain  land  of  defendant,  for 
plaintiff  and  his  servants,  &o.,  yet  defendant  obstructed  the  said  waj.. 

Pleas.  1.  Not  guiltv*  2.  That  plaintiff  was  not  by  reason  of  his 
possession  of  the  said  messuaffe,  farm,  buildings,  garden  and  land, 
with  the  appurtenances,  entitled  to  the  alleged  way  in  the  declaration 
mentioned,  m  manner  and  form  as  alleged. 

Issues  thereon  respectively. 

At  the  trial,  before  Williams,  J.,  at  the  Leicestershire  Summer 
Assizes,  1859,  it  appeared  that  the  plaintiff  was  the  occupier  of  a 
farm  and  house  at  Naneby,  a  hamlet  of  Market  Bosworth,  in  the 
^nntj  of  Leicester ;  and  that  he  also  occupied  therewith  two  closes 
in  the  adjoining  parish  o£  Newbold  Vernon.    These  two  closes  ad- 
joined part  of  a  &rm  occupied  hj  the  defendant  *under  Sir  ri^o-tQ 
W.  Hartopp,  and  situated  in  Newbold  Vernon.    The  way   i  ^  ^ 
mentioned  in  the  pleadings  passed  from  the  plaintiff ^s  farm  buildings 
across  one  of  his  said  closes  in  Newbold  Vernon,  and  then  across  the 
farm  of  the  defendant.    It  was  proved  that  the  way  had  been  used 
by  the  plaintiff  and  his  father,  who  occupied  the  farm  before  him,  for 
more  than  forty  years,  and  that  it  had  been  rendered  impassable  by 
ao  obstruction  caused  bv  the  defendant  in  January,  1859.  It  appeared 
that,  since  the  date  of  the  partition-deed  hereafter  mentioned,  the 
owner  of  the  farm  occupied  by  the  defendant  had  been  only  a  tenant 
for  life.    For  many  years  prior  to  January,  1820,  the  owners  of  the 
two  farms  had  been  jointly  interested  in  them,  the  late  Sir  E.  G.  Har- 
topp being  seised  of  one  undivided  moiety,  and  the  late  Mr.  John 
Pares  of  the  other.    In  January,  1820,  a  partition-deed  was  entered 
into  between  Sir  E.  C.  Hartopp  and  Mr.  John  Fares,  whereby  the 
Newbold  Vernon  portion  of  the  land,  with  the  exception  of  the  two 
closes  before  referred  to,  were  conveyed  to  the  use  of  the  Hartopp 
family,  and  the  Naneby  portion,  together  with  the  said  two  closes, 
were  conveyed  to  Mr.  John  Pares  absolutely.    The  last-mentioned 
tsUAe  came  by  sale  into  the  possession  of  one  Harris,  who  was  the 
owner  of  it  at  the  time  this  action  was  brought    The  way  had 
existed  and  had  been  used  for  many  years  b^  the  occupiers  of  either 
farm ;  but  there  was  no  express  reservation  in  that  part  of  the  parti- 
tion-deed by  which  Mr.  Pares  granted  his  undivided  moiety.     The 
grant  by  the  same  deed,  by  Sir  E.  C.  Hartopp,  of  his  undivided 
moiety  in  the  Naneby  estate  to  Mr.  Pares,  conveyed,  with  other  farms, 
that  occupied  by  the  plaintiff,  "  with  their  and  every  of  their  rights, 
members,  *6asements,  and  appurtenances."    The  jury  found  r^aoQ 
that  the  occupiers  of  the  Naneby  farm  had  enjoyed  the  way  ^ 
aa  of  fact  up  to  and  before  the  deed  of  partition,  and  also  that  the  way 
had  been  enjoyed  for  twenty  years  since  the  partition-deed  up  to  the 
time  of  the  obstruction.    The  learned  Judge,  notwithstanding  this 
finding,  nonsuited  the  plaintiff,  reserving  to  him  leave  to  move  that 
the  venlict  should  be  set  aside,  and  a  verdict  with  nominal  damages 
entered  for  him  instead  thereof. 

MeUor  obtained  a  rule  to  that  effect,  on  the  grounds,  first,  that  the 
way  in  question  passsd  by  the  effect  of  the  deed  of  partition  of  January, 
1820 ;  secondly,  that  it  passed  b v  implied  grant  on  the  separation  of 
the  two  tenements  over  which  it  lay ;  thirdly,  that  the  plaintiff  wti 

s.  a  jB,»  VOL.  IX.— 28 


•M  WORTHINGTON  •.  GIMSON.    H.  V.  1860. 

entitled  to  recover  upon  the  finding  of  the  jury  that,  since  the  parti- 
tion,  he  had  for  twenty  years  enjoyed  the  wf^. 

Macaulay  and  Phipaon  now  showed  caase. — The  rule  must  be  dis- 
oharged.  It  is  true  that  the  jury  have  found  that  the  way  existed  as  a 
way  in  fact,  before  and  up  to  the  deed  of  partition  in  1820 ;  but  they 
have  not  found  that  it  had,  before  and  up  to  that  time,  been  used  as 
of  right.  Moreover,  up  to  that  time,  the  seisin  of  the  land  and  of  tbe 
Way  was  in  tbe  same  persons.  Now  the  law  was  correctly  laid  down 
in  James  v.  Plant,  4  A.  &  K  7rl9,  761  (E.  G.  L.  B.  vol.  31),  to  be ''that, 
where  there  is  a  unity  of  seisin  of  the  land,  and  of  the  way  over  tbe 
land,  in  one  and  the  same  person,  the  right  of  way  is  either  extin- 
*6211  6^^^^^  ^^  suspended,  according  to  the  duration  of  *the  re- 

^  spective  estates- in  the  land  and  the  way;  and  that,  after  such 
extinguishment,  or  during  such  suspension  of  the  right,  the  way  can- 
not pass  as  an  appmrtenant  under  the  ordinary  legal,  sense  of  that 
word ;"  but  that,  in  such  a  case,  **  in  order  to  pass  a  way  existing  in 
point  of  user,  but  extinguished  or  suspended  in  point  of  law,  the 
grantor  must  either  employ  words  of  express  grant,  or  must  describe 
the  way  in  question  as  one  'used  and  enjoyed  with  the  land'*'  con- 
veyed. The  deed  of  partition,  in  the  present  case,  does  not  satisfy 
either  of  these  requirements.  The  other  side  will  contend  that  the 
way  passed  under  the  conveyance,  by  that  deed,  of  the  farms  "  with 
their  and  every  of  their  rights,  members,  easements,  and  appurte- 
nances." '*  Appurtenances"  is^  however,  the  only  one  of  those  words 
which  could  include  this  way ;  and  James  v.  Plant,  4  A.  &  £.  749  (K 
C.  L.  B.  vol.  81),  which  will  be  relied  upon  for  the  plaintiff  as  estab- 
lishing that  tbe  way  passed  under  that  word,  is,  in  reality,  an  author- 
ity to  the  contrary.  Tbe  decision  there  turned  upon  the  intention  of 
the  parties  to  a  deed  of  partition,  as  inferred  by  the  Court  from  the 
frame  and  texture  of  the  deed  itself.  By  that  deed  the  grantors  con- 
veyed to  the  grantee  certain  lands,  messuages,  and  tenements  ''and  air 
"ways,  paths,  passages,"  "easements,"  "and  appurtenances  whatso- 
ever" thereto  "  belonging  or  in  anywise  appertaining,  or  therewith 
usually  held,  used,  occupied,  or  enjoyed,  or  accepted,  reputed,  deemed, 
taken,  or  known  as  part,  parcel,  or  member  thereof;"  "to  hold"  the 
premises  thereby  granted  "  and  every  part  and  parcel  thereof,  with 
their  and  every  of  their  appurtenances"  to  tbe  grantee.  The  Conn 
rnao^]   ^^^^  ^^^^  ^^^  word  "  appurtenances,"  in  the  ^habendum,  might 

''  be  construed  with  reference  to  the  preceding  words  of  grant, 
and  that,  looked  at  with  reference  to  that  context,  the  v^ord  was  not 
confined  to  that  which  was  in  legal  strictness  an  appurtenant,  such  as  an 
easement,  the  enjoyment  whereof  had  never  been  interrupted  by  unitj 
of  possession,  or  extinguished  by  unity  of  seisin,  but  that  it  would  let 
in  and  comprehend  a  right  of  way  which,  as  appeared  upon  the  face 
of  the  pleadings,  had  been  "  usually  held,  used,  occupied,  or  enjoyed" 
with  part  of  the  lands  conveyed,  and  which  therefore  fell  within  tlie 
language  of  the  operative  part  of  the  deed.  James  v.  Plant  is  not 
therefore  m  point  in  the  present  case,  the  deed  here  containing  no 
words  from  which  the  Court  can  collect  an  intention  that  ways  not 
legally  incident  to  the  lands  conveyed  should  pass  as  '*  appurtenant^' 
thereto.    (They  were  then  stopped.) 

Mellar  and  Fi^ld,  in  support  of  the  rule. — The  way  passed  by  th* 
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deed  of  partition :  if  not  nnder  its  express  words,  at  all  events  by 
implication ;  for  it  clearly  was  the  intention  of  the  parties  that  not 
only  legal  easements  over  the  property,  but  all  actaal  existing  means 
of  eDJoving  it,  should  pass.  The  judgment  in  James  v.  Plant  was 
foanded,  not  so  much,  as  is  said  by  the  other  side,  on  the  particular 
words  used  in  the  deed  there  in  question,  as  on  the  obvious  intention  of 
the  parties.  The  Court  said :  (a)  **  The  reasonable  inference  must  be 
thai,  in  a  deed  making  a  partition,"  "  it  was  the  intention  of  the  con- 
tracting parties  that  eacn"  "should  take  the  whole  of  the  estate 
allotted  to  her  as  her  share,  in  the  same  plight  and  condition,  as  to  all 
its  conveniences  and  means  of  enjoyment,  as  it  was  held  and  occupied 
*at  the  time  such  partition  was  made."  [Wightman,  J. —  r^gos 
The  Court  there  allude  to  the  general  inference  of  intention  ^ 
resulting  from  the  object  of  the  parties  being  that  of  effecting  a  par* 
titioiL  But,  further  on  in  the  judgment,  they  say  {b)  that  they  ''  think 
the  intention  of  the  parties,  that  the  way  should  pass,  is  to  be  inferred 
more  particularly  from  the  form  and  texture  of  the  deed  itself."]  Due 
weight  should  be  given,  in  the  present  case,  to  the  general  inference, 
although  materials  for  the  particular  inference  may  be  wanting. 
[CBoiiPToy,  J. — In  Gale  on  Easements,  p.  81  (3d  ed.),  it  is  laid  down 
that  an  implied  grant  is  not  confined  to  enjoyments  necessarily  part 
of  the  grant,  but  that  anything  indicated  as  a  mode  of  enjoyment  of 
the  grant,  whether  necessarily  part  of  it  or  not,  may  be  included.] 
The  right  of  way,  here,  was,  up  to  and  at  the  time  of  the  partition- 
deed,  necessary  to  the  full  enjoyment  of  the  farm  occupied  by  the 
plaintiff,  and  a  grant  of  it  ought  therefore  to  be  implied  from  the  sev- 
erance of  the  property  by  the  partition :  Pyer  v.  Carter,  1  H.  &N. 
91«,t  Glave  v.  Harding,  27  L.  J.  N.  S.  Ex.  286.  In  Gale  on  Easemente, 
p.  81  (3d  ed.),  it  is  said  that  "  upon  the  severance  of  an  heritage  a  grant 
will  be  implied,  first,  of  all  those  continuous  and  apparent  easements 
which  have  in  fact,  been  used  by  the  owner  during  the  unity,  [and 
which  are  necessary  for  the  use  of  the  tenement  conveyed],  though 
they  have  had  no  legal  existence  as  easements :  and,  secondly,  of  all  those 
easments  without  which  the  enjoyment  of  the  severed  portions  could 
Qot  be  had  at  all."  This  way  had  been  constantly  and  regularly  used, 
up  to  the  time  of  the  partition ;  it  was  known  and  apparent  to  both 
the  parties  to  the  partition ;  *and  complete  enjoyment  of  the  ri^M^ 
portion  of  the  property  in  the  occupation  of  the  plaintiff  could  ^ 
not  then,  and  cannot  now,  be  had  without  it. 

WiGHTMAK,  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
The  question  is,  whether  the  right  of  way  claimed  by  the  plaintiff 
passed  under  the  deed  of  partition.  I  thmk  that  the  ground  upon 
yhich  James  v.  Plant,  4  A.  &  E.  749  (E.  C.  L.  B.  vol.  81),  was  decided 
is  conclusive  on  this  question.  For  it  is  clear  that  had  not  the  words 
"all"  ^^ways,  paths,  passages"  "and  appurtenances  whatsoever"  ''be 
longinj^  or  in  any  wise  appertaining,"  to  the  premises  conveyed  "or 
therewith  usually  held,  used,  occupied,  or  enjoyed,  or  accepted,  re- 
puted, deemed,  taken,  or  known  as  part,  parcel,  or  member  thereof" 
been  inserted  in  the  deed  there  before  the  Court,  no  way  would  have 
been  held  to  pass  under  the  word  *' appurtenances"  in  the  habendum, 

(a)  4  A.  ik  B.  7M. 

(ft)  4  A.  ik  B.  7M  (B.  C.  L.  B.  ToL  SI). 
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but  one  which  was  a  way  legally  incident  to  the  enjoyment  of  tbe 
property.  The  insertion  of  those  words,  however,  led  the  Court,  I 
think  rightly,  to  the  conclusion  that  the  word  '*  appurtenances"  was 
oapable  of  receiving  a  more  enlarged  meaning  from  the  context,  and 
uras,  consequently,  "  not  confined  to  that  which  is  in  legal  strictness 
an  appurtenant,  such  as  an  easement,  the  enjoyment  whereof  has  never 
been  interrupted  by  unity  of  possession  or  extinguished  by  unity  of 
seisin,  but  that  it"  would  "  let  in  and  comprehend  the  right  of  way 
which"  had  been  ''usually  held,  used,  occupied,  or  enj«iyed  with  the** 
^* estate,  as"  "expressed  in  the  operative  part  of  the  deed  itself.*" 
They  added,  "  The  deed  itself  forms  a  glossary  for  the  word,  by  which 
♦6251  S^^^^^y  ^^  *^®  ^  ^®  interpreted."  If  we  could  discover  from 
^  the  deed  in  the  present  case  any  words  indicating  an  intention 
to  pass  other  than  legal  incidents  to  the  pro{)ertv  as  "  appurtenant' 
thereto,  we  might  put  a  construction  upon  it  in  favour  of  the  inten- 
tion. But  there  are  no  such  words  to  be  found  in  the  deed.  It  is 
also  said  that  this  case  is  one  of  that  class  of  which  Pyer  v.  CSarter,  1 
H.  k  N.  916,t  is  an  instance,  in  which  the  enjoyment  of  an  easement 
over  property  has  been  held  to  pass  by  implication,  as  ao  apparent 
and  necessary  part  of  the  grant  of  the  property.  In  Pyer  v.  Garter 
it  was  held  that  the  purchaser  of  a  house  was  entitled,  without  any 
express  reservation  or  grant,  to  the  use  of  a  drain  running  from  it 
under  an  adjoining  house ;  on  the  ground  that  he  purchased  the  hoase 
as  it  was,  and  that  the  use  of  this  drain  was  necessary  to  it.  The 
principle  of  that  case  would  have  been  applicable  to  the  present,  had 
there  been  any  proof  that  the  way  now  in  dispute  was  a  way  of  neces- 
sity.   But  such  proof  is  wholly  wanting. 

Crompton,  J. — I  am  of  opinion  that  my  brother  Williams  was 
quite  right  at  the  trial,  and  that  we  cannot  enter  the  verdict  for  the 
plaintiff  upon  the  findings  of  the  jury.  We  are  asked  to  do  so  upon 
the  finding  that  there  had  been  an  actual  use  of  the  way,  up  to  the 
time  of  the  partition ;  although  it  is  not  found  that  the  way  was  used 
of  necessity.  Mr.  Oale,  in  his  work  on  Easements,  states  very  clearly 
the  class  of  easements  which  pass  by  implication.  At  p.  76  (3d  edJ 
he  says,  '^  Where  such  easements  are  in  their  nature  continuous  and 
apparent,  they  pass  upon  a  severance  of  the  tenements  by  implication 
*6*)61   *^^  '*^»  without  any  words  of  new  grant  or  conveyance.    In- 

"  ^  deed,  properly  speaking,  such  easements  are  not  revived,  but 
newly  created,  by  an  implied  grant."  "  The  same  observation  applies 
to  easements,  commonly  called  'of  necessity.'"  He  adds:  ''Other 
easements,  such  as  ordinary  rights  of  way,  will  not  pass  upon  a  sever- 
unce  of  the  tenements,  unless  the  owner  *  uses  language  to  show  that 
he  intended  to  create  the  easement  de  novo.* "  The  last  words  of  this 
passa^  are  those  of  Bay  ley,  B.,  in  Barlow  v.  Bhodes,  1  C.  &  M.  448,-1 
in  which  case  a  question  was  raised,  which  does  not  here  arise,  whether 
parol  evidence  was  admissible  in  explanation  of  the  terms  of  a  deed 
of  grant.  We  are  also  asked  to  say  that  the  way  in  dispute  in  tbe 
present  case  passed  under  the  wqrd  ^'  appurtenances"  in  the  deed  of 
January,  1820.  But  in  James  v.  Plant,  4  A.  &  £.  749  (E.  G.  L.  K.  vol. 
31),  which  is  relied  upon  in  support  of  that  contention,  language  was 
used  in  the  deed  of  partition  which  showed  that  the  intention  of  tbe 
parties  was  that  the  way  should  pass,  and  the  Court  held  that  th« 
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gnbaequent  genera!  word  "  appurtenances''  might  be  properly  con- 
strned  in  a  sense  wide  enough  to  give  effect  to  that  intention.  In 
the  present  case  the  parties  have  not  used  apt  words  in  the  deed  to 
express  an  intention  to  pass  the  way  in  dispute,  and  the  general  words 
vhich  follow  the  description  of  the  property  intended  to  be  conveyed 
do  not  add  to  or  alter  the  previous  words  of  conveyance.  It  is  said 
that  this  way  passed,  as  being  an  apparent  and  continuous  easement 
There  may  be  a  class  of  easements  of  that  kind,  such  as  the  use  of 
drains  or  sewers,  the  right  to  which  must  pass,  when  the  property  is 
severed,  as  part  of  the  necessary  enjoyment  of  the  severea  property. 
Bat  this  way  is  not  such  an  ^easement  It  would  be  a  danger-  r^onn 
0U8  innovation  if  the  jury  were  allowed  to  be  asked  to  say,  '- 
from  the  nature  of  a  road,  whether  the  parties  intended  the  right  of 
ttsing  it  to  pass.  It  may,  besides,  be  very  naturally  supposed  to 
]iaye  been  the  intention  of  the  parties  that,  on  the  partition  of  the 
property,  all  ways  not  incident  to  the  separate  enjoyment  of  each  of 
the  severed  portions  should  cease. 

Hill,  J. — I  am  of  the  same  opinion.  I  found  my  judgment  upon 
this,  that  there  is  nothing  in  the  deed  to  indicate  that  the  parties  in- 
tended to  use  the  word  "  appurtenances"  in  any  other  than  the  strict 
legal  sense  of  the  word ;  and  that  the  right  of  way  claimed  by  the 
plaintiff  is  not  within  that  sense.  Bule  discharged. 

There  is  some  inconsistency  in  the  through  the  one  occupied,  and  on  the 
English  cases  on  the  question  whether,  same  day  sold  hoth  to  different  por- 
00  severance  of  an  estate,  an  easement,  chasers.  The  deed  to  the  purchaser 
which  is  necessary  to  the  enjoyment  of  the  one  which  had  been  leased  did 
of  the  bnd  granted,  hut  is  not  appa-  not  mention  the  drain.  He  could  with 
rent  and  continnons,  would  pass  by  the  reasonable  expense  have  made  a  drain 
ordioary  words  of  conveyance,  without  without  going  through  the  other  lot 
a  Kpecial  grant  or  some  such  words  as  Held,  the  right  to  the  drain  did  not 
would  bring  the  case  within  the  rule  pass.  But  where  a  ditch  is  out  through 
of  James  v.  Plant  The  case  of  Pyer  a  whole  tract,  and  the  owner  afterwards 
t.  Carter,  if  not  bad  law,  has  been  sells  the  upper  portion,  he  cannot  put 
mach  shaken  by  the  remarks  of  Baron  an  obstruction  in  that  part  which  he 
Martin  in  Dodd  0.  Burchall,  8  Jurist  retains :  Shaw  v.  Etheridge,  3  Jones 
N.8. 1181 ;  and  of  the  Lord  Chancellor  Law,  N.  G.  800.  In  Brackley  v.  Sharp, 
in  Snfield  v.  Brown,  9  Law  Times  Rep.  2  Stock.  N.  J.  206,  in  the  partition  of 
627 ;  although  quoted  approvingly  by  a  heritage,  a  distinction  is  taken  he- 
Lord  Campbell  in  Ewart  v.  Cochran,  7  tween  purchasers  and  heirs. 
Jurist  N.  8  926,  and  recognised  by  the  Although  an  easement  may  have 
M.  R.  io  9  Law  Times  Rep.  192.  In  been  suspended  or  merged  by  unity 
Dodd  V.  Burchall  some  distinction  wtfs  of  title,  yet  if  it  be  apparent  and  con- 
ttken  by  the  court  between  a  <*  drain''  tinuous,  it  will  pass  to  the  alienee,  on 
and  a  **  way,''  the  former  being  said  to  severance,  without  express  words : 
he  corporeally  attached  to  the  land.  Kieffer  v.  Imhoff,  26  Penna.  St  Rep. 

In  Johnson  v.  Jordan,  2  Meto.  284,  488 ;  McCarty  v.  Kitehenman,  47  Id. 

the  owner  of  two  adjoining  houses,  who  289 ;  and  so  in  Louisiana  under  oiTil 

oeenpied  one  and  rented  the  other,  con-  law :  Durell  v.  LoisblanC;  1  La.  Ann. 

ttmcted  a  drain  firom  the  one  leased  R.  407. 
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BANNISTER  v.  HYDE  and  COLLINS.    Feb.  13. 

The  OBAn  in  poMession  of  goods  distnined  for  rent,  haring  qaiitod  the  honto  f»r  tht  pnipon 
•f  nfrMlimenty  found,  on  hia  retnrn,  the  door  porpoaely  looked  agAini t  him  hj  the  tenant,  anl 
hroke  it  open  for  the  purpose  of  re-entering.  Held  that,  there  heing  no  eTidenoe  of  an  abaa* 
donment  of  the  distress,  the  man  in  possession  was  justified  in  so  re-entering. 

Thb  declaration  stated  that  defendant  broke  and  entered  plaintiff's 
shop  and  dwelling-house,  and  broke  open  the  outer  and  other  doors  of 
the  said  shop  and  dwelling-house,  and  severed  and  removed  from  the 
said  shop  and  dwelling-house  divers  trade  and  other  fixtures  of  plain- 
tiff) and  seized  plaintiff's  goods,  and  converted  the  said  fixtures  and 
goods  to  defendant's  own  use,  and  wrongfully  deprived  plaintiff  of 
the  use  and  possession  thereof. 

*6281       *P1®*^     Not  guilty,  by  stat.  11  6.  2,  c.  19,  s.  21.     lasae 
J  thereon. 

At  the  trial,  before  Blackburn,  J.,  at  the  Surrey  Summer  Assizes, 
1859,  it  appeared  that  the  plaintiff  was  tenant  of  the  shop  and  dwell- 
ing-house in  question  to  the  defendant  Hyde ;  and  that,  on  29th 
April,  1859,  the  other  defendant  Collins,  a  broker  employed  by  Hyde 
for  the  purpose,  levied  a  distress  upon  the  premises  for  a  quarterns 
rent  in  arrear.  A  man  named  Mitchell  was  put  into  possession  of  the 
distress,  and  remained  in  possession  till  4th  May  following;  whea  he 
went  out  of  the  house  for  a  short  time  to  get  some  beer,  and  on  his 
return  found  that  the  plaintiff  had  locked  him  out.  The  plaintiff  re- 
fused to  allow  him  to  re-enter,  whereupon  Mitchell,  with  the  sanction 
of  both  defendants,  broke  open  the  back  door,  and  re-entered ;  not 
beipg  otherwise  able  to  obtain  an  entrance.  The  goods  were  con- 
demned on  the  following  day. 

The  learned  Judge  was  of  opinion  that  this  re-entry  was  justifiable 
under  the  circumstances,  and  he  directed  the  plaintiff  to  be  nonsuited. 

Doyle,  in  last  Michaelmas  Term,  obtained  a  rule,  calling  on  the 
defendants  to  show  cause  why  the  nonsuit  should  not  be  set  aside  and 
a  new  trial  had,  on  the  ground  that  the  learned  Judge  ought  not  to 
have  directed  a  nonsuit. 

Malcolm  now  appeared  to  show  cause,  but  the  Court  callea  upon 
Doyle  to  support  the  rule. 

Doyle^  in  support  of  the  rule. — The  man  in  possession  had  no  right 
to  break  open  the  outer  door  to  regain  admission.     The  plaintiff  can- 
not, perhaps,  contend  that  *the  distress  had  been  abandoned; 
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but  the  man  in  possession  was  certainly  not  ejected  by  the 


tenant,  but  went  out  voluntarily,  for  a  purpose  of  his  own.  No  doubt 
he  intended  to  return ;  but  he  had  no  right  to  regain  admission  by  force. 
The  person  who  put  him  in  possession  ought  to  have  made  arrange- 
ments to  prevent  the  necessity  of  his  leaving  the  house.  [Blackbobx. 
J. — He  had  his  meals  in  the  house ;  but  went  out  for  some  drink.  I 
did  not  put  it  to  the  jury  whether  he  went  out  for  a  reasonable  pur- 
pose.] Swann  v.  The  fiarl  of  Falmouth,  8  B.  &  C.  456  (E.  C.  L.  B. 
vol.  15),  will  probably  be  relied  on  for  the  defendants.  But  that  case 
merely  decides  that  it  is  not  necessary  for  the  landlord,  on  distraining 
gc^ods,  to  leave  any  one  in  possession  of  them ;  and  is  no  authority  to 
show  that  where  some  one  in  possession  chooses  to  leave  the  house  he 
may  break  it  open  to  regain  admission.    Bussell  v.  Bider,  6  C.  &  P. 
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416  (E.  C.  L.  R.  vol.  26),  shows  that  such  an  act  is  illegal.  [Cbomp* 
TON,  J. — lu  that  case  the  length  of  time  which  elapsed  before  re-entry 
was  made  was  considered  as  evidence  of  an  abandonment  of  the  dis« 
tress :  if  there  had  been  no  abandonment,  there  would  have  been  a 
right  to  re-enter.  Blackburn,  J. — That  case  is  rather  against  the 
plaintiff]  The  question  here  is,  whether,  at  all  events,  Uiere  was, 
under  these  circumstances,  any  right  to  re-enter  by  force.  [Black* 
BirSiV,  J.— In  Eagleton  v.  Outteridge,  11  M.  &  W.  465,t  it  was  held 
that  there  was.]  There  the  man  in  possession  had  been  forcibly 
ejected.  [Cbompton,  J. — Does  not  the  keeping  out  the  man  in  pos- 
session, the  goods  distrained  being  still  in  gremio  legis,  come  to  the 
same  thing  7]  The  re-entry  ought  not  to  be  made  in  any  way  likely 
to  lead  to  a  breach  of  the  peace.  That  seems  to  be  the  view  taken  by 
the  Court  *in  Eich  v.  Woolley,  7  Bing.  651  (E.  C.  L.  B.  vol.  .^gg^ 
20).  [WiOHTMAK,  J. — Have  you  any  authority  for  the  dis-  ^ 
tinction  between  a  forcible  putting  out  and  a  fbrcible  keeping  out  7] 
There  does  not  appear  to  be  any  direct  authority  upon  that  point.  In 
Dod  i;.  Monger,  6  Mod.  215,  it  was  held  that,  where  the  distrainer  had 
quitted  possession  of  the  goods,  the  retaking  possession  of  them  by 
the  tenant  was  not  a  rescous.  But  Bayley,  J.,  in  Swann  v.  The  Earl 
of  Falmouth,  8  B.  &  C.  456  (E.  C.  L.  B.  vol.  15),  points  out  that  Dod 
V.  Monger  must  be  considered  with  reference  to  the  state  of  the  law 
at  the  time  when  it  occurred,  that  is  before  stat.  11  O.  2,  c.  19 ;  until 
the  passing  of  which  statute  the  landlord  had  no  right  to  keep  the 
gooas  on  the  premises,  and,  therefore,  if  he  quitted  possession  whilst 
the  goods  remained  on  the  premises,  would  be  held  to  have  abandoned 
the  distress.  [Crompton,  J. — I  doubt  whether,  in  the  present  case, 
there  was  even  a  retaking  at  all.  Had  the  man  in  whose  charge  the 
goods  were  really  given  up  possession,  even  for  a  moment  7]  In 
Blades  v.  Arundale,  1  M.  &  S.  711  (E.  C.  L.  B.  vol.  28),  which  was  an 
action  of  trespass  by  the  sheriff  against  the  landlord  for  distraining 
goods  previously  seized  under  a  fi.  fa.,  it  appeared  that  the  sheriff's 
officer  had  gone  to  the  house,  and,  after  giving  notice  to  the  debtor 
of  the  writ,  laid  his  hand  on  the  table,  saying,  "  I  take  this  table," 
locked  up  his  warrant  in  the  drawer,  took  the  key,  and  went  away, 
leaving  no  one  in  possession.  Lord  EUenborough  said,  '*  The  ques- 
tion here  is  whether  by  quitting  the  premises  after  the  seizure,  and 
leaving  no  one  in  charge  of  the  goods,  he  did  not  relinquish  the 
possession."  "  In  this  case,  what  is  there  to  show  a  continuance  of 
the  possession  after  the  of^cer  who  made  the  seizure  withdrew  7" 
But,  even  if  possession  had  not  been  abandoned  *in  the  present  r^tgoi 
case,  the  question  still  remains,  whether  the  re-entry  might  be  ^ 
forcibly  made.  If  the  landlord  could  not  break  the  outer  door  for 
the  purpose  of  making  the  distress  (and  in  Brown  v.  Glenn,  16  Q.  B. 
254  (E.  G.  L.  B.  vol.  71),  it  was  held  that  he  could  not  break  open 
even  the  door  of  a  stable  not  within  the  curtilage),  it  is  difficult  to 
see  how  he,  or  the  man  in  possession  (who  could  have  no  greater 
power  than  the  landlord),  could  break  open  the  outer  door  for  the 
purpose  of  regaining  possession  of  the  goods  distrained. 

WiOHTMAK,  J. — ^1  am  of  opinion  that  the  nonsuit  was  right.  It 
was  decided  in  Swann  v.  The  Earl  of  Falmouth,  8  B.  &  G.  456  fE.  G. 
L.  B.  rd.  15),  that  the  quitting  possession  of  goods,  by  the  lanalord. 
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a'fter  he  had  distrained  them,  was  not  necessarily  an  abandonmeat  of 
the  distress.  In  the  present  ease  there  was  no  evidence  of  an  aban* 
donment,  bat  the  contrary.  The  man  quitted,  for  a  short  time,  the 
house  in  which  the  goods  were,  but  clearly  had  no  intention  of  aban- 
doning them.  On  his  return,  he  found  the  door  locked  against  him; 
that  placed  him  in  the  same  position  as  if  he  had  been  forcibly  ejected 
fVom  the  house,  and  therefore,  as  was  held  in  Eagleton  v.  Gatteridge, 
11  M.  &  W.  465, t  gave  him  the  right  to  break  open  the  outer  door, 
if  necessary,  to  regain  possession. 

CfiOMPTON,  J. — If  tne  question  were,  whether  there  was  a  strict 
necessity  for  the  man  in  possession  leaving  the  house,  the  case,  per- 
haps, would  not  have  been  properly  put  to  the  jury.  But  I  think 
my  brother  Blackburn  was  right  in  acting  on  the  authority  of  Swann 
*6321  ^•'^b^^^'^of^A^^o^^^*  According  to  that  case,  what  *wa8  done 
^  by  the  man  in  possession,  even  if  not  a  matter  of  strict  neces- 
sity, was  not  necessarily  an  abandonment  of  the  distress :  and,  when 
it  was  once  admitted  that  there  was  no  evidence  of  abandonment,  tho 
plaintiff's  case  was  at  an  end.  During  the  temporary  absenoe  of  tbo 
man  in  possession,  the  goods  remained  in  the  custody  of  the  law ;  and, 
on  his  being  forcibly  kept  out,  which  amounted  to  the  same  thing  as 
his  being  forcibly  turned  out,  he  was  justified,  as  was  laid  down  in 
Eagleton  v.  Gutteridge,  11  M.  &  W.  465, f  in  breaking  open  the  door 
in  the  exercise  of  his  right,  not  to  retake  (for  he  had  not  abandoned), 
but  to  retain  possession  of  the  goods  distrained. 

Blackburn,  J. — I  also  am  of  opinion  that  the  nonsuit  was  right 
There  was  evidence  to  go  to  the  jury  that  the  man  in  possession  went 
out  of  the  house  for  a  purpose  of  his  own,  perhaps  not  a  neoessary 
one,  and  that  he  found  the  door  locked  against  him  on  his  return.  I 
directed  the  jury,  first,  that,  if  he  went  out  with  the  intention  of 
returning,  the  distress  had  not  been  abandoned  in  point  of  law ;  and 
I  directed  them,  secondly,  that,  in  such  case,  he  was  justified  in  using 
force,  if  necessary,  for  the  purpose  of  re-entering.  The  counsel  for 
the  plaintiff,  upon  this,  elected  to  be  nonsuited.  Eagleton  v.  Gutter- 
idge is  a  conclusive  authority  that  the  person  in  possession,  if  kept 
by  force  from  the  actual  possession  of  goods  distrained  and  in  his 
constructive  possession,  has  a  right  to  use  force  for  the  purpose  of  re* 
entering  upon  such  actual  possession.  Bule  discharged. 


*683]        ♦ALCOCK  and  Others  v.  WILSHAW.    Feb.  14. 

Wh«re  ibe  defendant  in  ^ectment  appemrs  to  defend  for  the  wbole  of  the  land  mentloBed  in 
the  writ,  and  the  plaintiff  at  the  trial  prores  his  title  to  Che  poisewion  of  part  only  of  tbo  laad^ 
the  Tordiet  ii  not  to  be  entered  la  a  general  form  fbr  the  plainAilT,  bnt  for  the  part  only  of  the 
land  M  to  whioh  he  •voooedf ;  aocordiBf  to  eeot  180  of  The  Common  Law  Procodore  Aet,  1853, 
and  Sebednle  (A)  to  that  Aot^  Form  No.  17. 

EJBCTitENT.  Writ  dated  4th  April,  185d,  and  directed  *'  to  Janes 
Wilshaw''  (defendant)  "  and  idl  persons  entitled  to  defend  the  posses^ 
sion  of  a  messuage  or  tenement,  farm,  lands,  and  premises,  with  the 
appurtenances,  situate  at  Southlow,  in  the  parish  of  Cheddleton,  ia 
&e  county  of  Stafford,  to  the  possession  o{  whioh  the  plaintiflb^  or 
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flome  or  ond  of  them,  claim  to  be  entitledi  and  to  eject  all  others."  The 
defendant,  on  11th  April,  appeared  to  the  writ,  and  defended  "  for  the 
whole  of  the  land  therein  mentioned." 

At  the  trial,  before  Willes,  J.,  at  the  Staffordshire  Summer  Assizes^ 
1869,  it  appeared,  from  the  opening  of  the  plaintiff^s  counsel,  that  the 
defendant  was  the  tenant  of  a  &rm,  consisting  of  a  farm-house,  and 
bnildinga  and  land,  situate  as  described  in  the  writ,  of  which  the 
plainti^  had  become  landlords  bj  purchase ;  and  the  plaintiffs  gave 
the  defendant,  in  September,  1868,  due  notice  to  (juit  on  25th  March, 
1869 :  on  which  day  the  defendant  gave  up  the  chief  part  of  the  land, 
but  claimed,  under  a  custom  of  the  country,  to  retam  possession  of 
the  house  and  stables,  and  a  piece  of  land,  called  Boosey  Pasture,  till 
old  May  Day,  12th  May,  1859.  The  writ  was  accordingly  issued  on 
4th  April,  and,  on  2l8t  April,  the  house,  stableSi  and  piece  of  land, 
were  also  given  up  by  the  defendant  to  the  plaintiff. 

On  these  facts,  which  were  admitted  on  both  sides,  the  learned 
Jadge  directed  a  general  verdict  for  the  ^plaintiffs,  and  refused  r^goj 
to  try  the  question  as  to  the  custom  of  the  country,  as  being  ^ 
immaterial. 

Pkipsan,  in  last  Michaelmas  Term,  obtained  a  rule  calling  on  the 
plainti^  to  show  cause  why  there  should  not  be  a  new  trial  as  for  a 
misdirection  by  the  learnol  Judge ;  on  the  grounds,  first,  that  the 
action  must  be  considered  to  have  been  brought  for  the  possession  of 
the  premises  of  which  the  defendant  was  in  possession  at  the  date  of 
the  writ,  and  that  it  was  not  necessary  for  the  defendant  to  limit  his 
defence  to  that  part;  and,  secondly,  that,  even  if  otherwise,  the  de- 
fendant was  entitled  to  have  the  cause  tried,  in  order  to  show,  if  he 
was  able,  that  he  was  entitled,  at  the  date  of  the  writ,  to  the  posses- 
sion of  part  of  the  premises ;  and  that  in  such  case  he  would  be 
entitled  to  the  costs  of  his  defence  as  to  the  part  for  which  he  sue- 
eeoded,  and  that  the  learned  Judge  had  no  right  to  direct  a  general 
verdict  for  the  plaintiff.  He  cited  Doe  d.  Bowman  v.  Lewis,  13  M. 
4  W.  241.t 

Scotland  and  S.  Matthews  now  showed  cause. — Under  the  procedure 
in  ejectment,  as  now  regulated  bv  the  Common  Law  Procedure  Act, 
1852,(a)  the  plaintiff  wereentitlea  to  have  the  verdict  entered  gener- 
ally for  them ;  the  defendant  having  entered  an  appearance  and  de- 
fended for  the  whole  of  the  land,  and  having  admitted  the  title  of  the 
plaintiffs  as  to  part.  The  case  is  analogous  to  that  under  the  old 
practice,  where  the  defendant  in  ejectment  had  entered  into  the  ordi- 
nary general  consent-rule ;  after  which  the  plaintiff  was  entitled,  if 
he  succeeded  as  to  any  part  of  the  piemises,  to  a  general  verdict, 
taking  out  execution  for  more  at  his  peril :  Doe  d.  ^Davenport  r«/»gi' 
V.  Rhodes,  11  M.  &  W.  600.t  Lord  Abinger,  C.  B.,  there  I  ^"^^ 
pointed  out  that  if  a  defendant  wished  to  entitle  himself  to  the  costs 
as  to  the  part  of  the  premises  with  respect  to  which  he  succeeded,  his 
proper  course  was  to  state  specifically  in  the  consent-rule  for  what 
part  he  meant  to  defend.  And  his  Lordship  distinguished  Doe  d. 
Errington  v.  Errington,  4  Dow.  602,  on  the  ground  that  the  judgment 
of  Coleridge,  J.,  in  that  case  assumed  that  the  verdict  had  been  entered 
distributively  by  arrangement  between  the  parties.    In  Doe  d.  Bow- 

(a)  SUt  li  M  U  Viot  0.  78. 
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man  v.  Lewis,  18  M.  &  W.  241,t  which  was  relied  on  bj  the  oiher 
side  when*  the  rule  was  moved,  the  defendant  had  given  the  lessors 
of  the  plaintiff  specific  notice,  by  the  consent-rale,  for  what  premises 
he  defended.  That  decision,  therefore,  does  not  overrule  Doe  d. 
Davenport  v.  Bhodes,  in  which  the  consent-rule  was  general.  In  the 
present  case,  the  defendant  ought,  to  have  given  notice  confining  the 
defence  to  part  of  the  premises,  in  pursuance  of  sect.  174  of  the  Com- 
mon Law  Procedure  Act,  1852.  [Hill,  J. — By  sect.  180,  the  issue  in 
ejectment  is  to  be  tried  in  the  same  manner  as  in  other  actions,  aod 
^*  the  question  at  the  trial"  is  to  "  be,  whether  the  statement  in  the 
writ  of  the  title  of  the  claimants  is  true  or  false,  and,  if  true,  then 
which  of  the  claimants  is  entitled,  and  whether  to  the  whole  or  part, 
and  if  to  part,  then  to  which  part  of.  the  property  in  question ;  and 
the  entry  of  the  verdict  may  be  made  in  the  form  contained  in  the 
schedule  (A)"  '^  marked  No.  17,  or  to  the  like  effect,  with  such  modifi- 
cations as  may  be  necessary  to  meet  the  facts."  Does  not  this  section 
provide  for  the  entry  of  the  verdict,  in  every  case,  according  to  the 
«AQA1  ^^^^  ^     Such  seems  to  have  been  the  ^opinion  of  this  Court 

^^^J  in  Elliss  V.  EUiss,  E.  B.  &  E.  81  (E.  0.  L.  R.  vol.  96X]  Sect 
180  must  be  read  in  connectien  with  sect.  174,  and  cannot  apply  where 
the  defendant  has  entered  a  general  appearance.  [Cromfton,  J. — 
Why  should  not  the  defendant  be  taken  to  have  appeared  to  defend 
for  the  whole  and  also  for  each  specific  part  of  the  premises  ?  From 
Phythian  v.  White,  1  M.  &  W.  216,t  to  Traherne  v.  Gardiner,  8  E.& 
B.  161  (E.  C.  L.  B.  vol.  92),  the  Courts  have  always  construed  distri- 
butively  all  pleadings  that  would  possibly  admit  of  such  a  construc- 
tion. And  sect.  75  of  The  Common  Law  Procedure  Act,  1852,  now 
requires  them  to  do  so.  An  appearance  in  ejectment  is  certainly  not 
a  pleading,  but  it  is,  under  the  new  practice,  analogous  to  the  plea  of 
Not  guilty  under  the  old ;  which,  in  Doe  d.  Bowman  v,  Lewis,  18  M. 
&  W.  241,t  was  held  to  be  distributable.]  Sect.  75  does  not  apply 
to  ejectment. 

J.  J.  Poivell,  control,  was  not  heard. 

Per  CnRiAM.(a) — For  the  present  purpose,  it  must  be  assumed  that 
the  defendant  could  have  succeeded  in  disproving  the  plaintiff's  right 
to  the  possession  of  part  of  the  premises  in  question.  The  rule, 
therefore,  must  be  absolute  for  a  new  trial,  unless  the  plaintifib  con- 
sent to  enter  the  verdict  for  the  part  to  which  they  are  entitled, 
according  to  sect.  180  of  The  Common  Law  Procedure  Act,  1852, 
and  the  form  No.  17  in  Schedule  (A.) 

Bule  absolute  accordingly. 

(a)  Wightman,  Cromptos,  and  HUl,  Js. 
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♦BEECHEY  V.  BROWN.    Feb.  16.  [♦687 

[Reported,  E.  B.  k  E.  796  (E.  C.  L.  R,  vol.  96).  ] 


In  the  Arbitration  between  MARSACK  and  WEBBER.    FA.  25. 

Tba  deelaration  in  an  ftction  of  M.  v.  W.  eonUined  two  connta :  the  lint,  on  an  agreement 
by  W  to  tell  a  gnrgeon't  basinesa  to  M.,  aUegtng  three  breaohes ;  the  aecond,  for  fraud  by  W. 
ia  iadneiag  M.  to  enter  into  the  agreement.  By  the  pleaa,  W.  denied  the  firt t  two  breacbea  in 
the  ftrtt  eonnt,  paid  money  into  Court  aa  to  the  third  breach,  and  pleaded  Not  guilty  to  the 
neood  count  After  isaue  joined  on  the  pleas,  the  partiea,  by  agreement,  referred  all  disputes, 
diffsnoees,  and  aeeounts  between  them  to  an  arbitrator ;  the  costs  of  the  reference  and  award, 
iaeln^Dg  sueh  costs  of  the  oanse  aa  might  be  taxed,  to  nbide  the  erent  of  the  award. 

The  disputes,  differences,  and  aeoonnta  nferred,  all  aroie  ont  of  the  agreement  sued  on  ia  the 
list  eouDt  of  the  declaration. 

The  arbitrator  awarded  in  farour  of  W.  in  respect  of  the  charges  of  fraud ;  in  fayour  of  M. 
OB  the  aeeounts :  awarding  that  W.  should  pay  M.  a  certain  sum  in  respect  of  the  latter,  and 
that)  except  as  to  the  matters  decided,  neither  party  had  any  claim  against  the  other. 

Held  that,  upon  this  finding,  neither  party  was  entitled  to  any  costs  :  Wightman,  Crompton, 
and  Hill,  Js.,  holding  that  where  two  parties  agree  to  refer  sereral  disputes  to  arbitration,  and 
BIS  the  words  **  the  costs  of  the  reference  and  award  are  to  abide  the  event  of  the  award,"  the 
costs  are  not  distributable,  but  there  must  be  a  general  eyent  of  the  award  altogether  in  fayour 
of  oae  party,  to  entitle  him  to  costs ;  Cockbnm,  C.  J.,  ngreeing  in  the  decision,  on  the  ground 
that  all  the  matters  referred  had  arisen  ont  of  one  dispute  with  respect  to  one  original  subject- 
Btatter;  but  declining  to  decide  whether  or  not,  where  the  matters  referred  are  clearly  distinct 
sad  separate,  the  **  eyent"  of  the  award  may  be  construed  as  "  eyents,"  so  as  to  make  the  costs 

diitribntable  according  to  the  arbitrator's  finding. 

• 

Needham,  in  Easter  Term,  1859,  obtained  a  rule  (which  was 
enlarged  from  Term  to  Term  till  Hilary  Term,  1860),  on  behalf  of 
William  Webber,  calling  upon  Blackall  Marsack  to  show  cause  '*  why 
one  of  the  Masters  of  this  Court  should  not  be  at  liberty  to  tax  the 
defendant's  costs  in  an  action  of  Marsack  v.  Webber,  and  also  the 
costs  in  the  issues  and  matters  found  by  the  arbitrator  in  his  favour 
in  the  reference  and  award.'' 

*It  appeared  from  the  affidavits  on  either  side,  that  Webber  r«gDo 
and  Marsack  were  surgeons,  and  that,  on  16th  October,  1855,  ^ 
they  entered  into  an  agreement,  by  which,  after  reciting  that  Webber 
had  practised  for  several  years  as  a  surgeon,  and  haa  established  a 
considerable  practice  in  Norwich,  and  that  Marsack  was  desirous  of 
establishing  himself  there  as  a  surgeon,  it  was,  so  far  as  is  now 
material,  agreed :  First,  that  Webber  should  introduce  Marsack  to 
his  patients  as  far  as  possible,  and  that,  in  consideration  of  such  intro* 
d  action,  and  of  the  services  to  be  rendered  by  Webber  to  Marsack, 
the  latter  should  pay  to  Webber,  within  one  week  from  that  date, 
850/.,  and  should,  in  addition,  allow  him  such  share  in  the  net  profits 
of  the  two  in  their  profession  as  thereinafter  mentioned.  Third,  that 
Webber  should  render  to  Marsack  his  best  advice  and  assistance  in 
all  matters  connected  with  his  profession.  Fourth,  that  Marsack 
should  keep  a  regular  account  of  all  receipts  and  payments  in  their 
professional  practice,  and  submit  it  at  all  reasonable  times  to  Webber, 
on  request.  Eighth,  that  Marsack  should,  quarterly,  pay  to  Webber, 
or  account  to  him  for,. one  moiety  of  the  net  profits.    Eleventh,  thai 
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if  Webber  should  discontinue  his  advice  and  retire  from  business, 
Marsack  should,  within  three  months  of  notice  {h>m  him  to  that 
effect,  pay  to  him  the  further  sum  of  2502.  Lastly,  that,  in  case  of 
any  dispute  or  difference  touching  that  agreement  or  the  subject-mat- 
ter of  it,  such  dispute  or  difference  should  be  referred  to  two  persons, 
one  to  be  chosen  by  each  party,  or,  in  case  the  said  arbitrators  could 
not  agree,  to  an  umpire,  and  that  the  decision  of  such  arbitrators  or 
umpire  should  be  final. 

Disputes  subsequently  arose  between  the  parties,  and,  in  June, 
*6391  -^^^^^  Marsack  brought  an  action  against  Webber  *in  the  Court 
^  of  Exchequer.  In  the  first  count  of  the  declaration,  after  set- 
ting out  the  above  agreement,  the  plaintiff  alleged,  as  breaches,  that 
the  defendant  made  default  in  introaucing  the  plaintiff  to  the  defend- 
ant's patients,  and  in  rendering  to  him  his  best  assistance  and  advice; 
and  that,  although  divers  disputes  and  differences  had  arisen  between 
them  touching  the  agreement  and  the  subject-matter  thereof,  and 
although  the  plaintiff  was  ready  and  willing  to  refer  the  same  to 
arbitration,  the  defendant  would  not  so  refer  them,  or  choose  an  arbi- 
trator, &;c. ;  contrary  to  the  agreement :  whereby  the  defendant  was 
injured  in  his  practice  and  put  to  expense  in  settling  the  disputes 
otherwise  than  by  arbitration.  The  second  count  alleged  that  the 
defendant  '^  falsely  and  maliciously  represented  to  the  plaintiff  that 
certain  papers  enclosed  by  the  defendant  in  a  certain  letter  would 
more  fully  convey  to  the  plaintiff  the  defendant's  position  in  the  way 
of  his  profession  of  a  surgeon  than  the  defendant  had  time  to  do  in 
writing ;  and  that  his  (the  defendant's)  business  produced  about  1200iL 
per  annum;  and  that  he  (the  defendant)  could  give  the  plaintiff  in 
the  way  of  his  profession  as  a  surgeon  first-rate  introductions;  and 
that  he  (the  defendant)  had  in  the  way  of  his  profession  his  full  share 
of  consultations,  and  that  he  attendeu  in  the  way  of  his  business  the 
principal  families  in  Norwich  and  the  neighbourhood,  and  that  his 
practice  was  among  the  best  families  in  Norfolk  and  the  adjoining 
oounties ;  and  the  defendant  falsely  and  maliciously  and  deceitfully 
concealed  from  the  plaintiff  that  an  hospital,  to  which  the  defendant 
was  in  the  way  of  nis  profession  attached  as  surgeon,  was  then  in  a 
failing  condition  and  likely  to  be  discontinued.''    The  count  then 

♦6401  ^^^''^^^  ^^^^  *^^  *^®  above  representations  *were  untrue,  and 
^  that  the  defendant  knew  of  their  untruth,  and  knew  of  the 
facts  so  concealed  by  him  from  the  plaintiff.  It  then  concluded  thus. 
"  By  means  whereof  the  plaintiff  was  induced  to  enter  into  the  said 
agreement  of  16th  October,  1856,  in  the  first  count  set  forth,  and  to 
pay  to  the  defendant  the  said  sum  of  850/.  in  that  agreement  men- 
tioned, and  to  become  liable  to  pay  the  said  further  sum  of  250^" 
and  to  take  a  larger  house  than  was  suitable  for  carrying  on  the 
whole  of  the  business,  &c. 

Pleas.  1.  To  so  much  of  the  first  count  as  alleged  that  the  defendant 
Miade  default  in  introducing  the  plaintiff  to  the  defendant's  patients; 
That  the  defendant  did  not  make  the  alleged  default.  2.  To  so  much 
of  the  first  count  as  alleged  that  the  defendant  made  default  in  ren- 
dering to  the  plaintiff  the  defendant's  best  assistance  and  advice; 
That  the  defendant  did  not  make  the  alleged  default.  S.  As  to  the 
breach  lastly  alleged  in  the  first  count ;  Payment  of  40$.  into  Coorl 
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4.  To  the  second  count ;  Not  guilty.  Issues  were  joined  on  the  1st, 
2d,  and  4th  pleHs,  and  to  the  third  plea  there  was  a  replication  of 
damages  ultra  the  40«. 

Issue  was  joined  on  the  replication  on  16th  July,  1857.  On  26th 
July,  1857,  an  agreement  to  refer  the  action  was  entered  into,  and 
the  action  was,  on  the  same  day,  discontinued.  The  agreement  of 
reference  was  dated  28th  July,  1857,  and  was,  so  far  as  is  material,  as 
\  follows.  "  This  agreement,  made  28th  July,  1857,  between  B.  Marsack, 
of  Norwich,  surgeon,  and  W.  Webber,  of  the  same  city,  surgeon. 
Whereas,  by  agreement  bearing  date  16th  October,  1856,  the  above* 
named  parties  agi'eed  to  carry  on  business  as  sureeons  in  the  said 
city;  and  whereas  certain  disputes,  differences,  and  accounts  have 
^arisen  respecting  the  same ;  and  whereas  it  has  been  agreed  r^g^-i 
that  all  difTerences  and  accounts  between  the  said  parties  shall  I- 
be  referred  to  the  arbitration  of"  (here  two  persons  were  named,  one 
appointed  by  each  side,  and  it  was  recited  that  in  case  of  a  difference 
between  them  it  was  agreed  that  the  reference  should  be  to  an  umpire 
appointed  by  them).  *'  Now,  therefore,  in  order  to  avoid  all  litiga- 
tion, the  said  B.  Marsack,  for  himself,  his  heirs,  executors,  and 
administrators,  and  the  said  W.  Webber,  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  do  hereby  agree  that  the  said  disputes, 
differences,  and  accounts  shall  be,  and  the  same  are  accordingly, 
referred  to  the  award,  order,  and  arbitration  of  the  said,"  &c.,  "so  that 
the  said,"  &c.,  "  shall  publish  their  award  in  writing,  of  and  concern- 
ing the  matters  referred,  on  or  before"  a  specified  day.  "  And  it  is 
hereby  further  agreed  that  the  said  parties  shall  abide  by  the  said 
award,"  &c.,  "  and  the  costs  of  and  incident  to  this  reference,  and  of 
the  award  of  the  said  arbitrators  or  umpire,  as  the  case  may  be, 
including  therein  such  costs  as  may  be  taxed  b^  the  proper  officer  of 
the  Court,  of  a  certain  action  brought  by  the  said  B.  Marsack  against 
the  said  W.  Webber  in  the  Court  of  Exchequer  of  Pleas,  including 
the  cost  of  summoning  a  special  jury  (if  any),  shall  abide  the  event 
of  the  said  arbitration  or  umpirage."  Power  was  given  to  make  the 
agreement  a  rule  of  this  Court,  and  it  was  also  declared  and  agreed 
*'that  the  above-named  action  shall,  for  the  purposes  of  this  reference, 
he  discontinued,  and  it  is  discontinued  accordingly." 

On  10th  October,  1857,  an  arbitrator  was  appointed,  pursuant  to  The 
Common  Law  Procedure  Act,  1854.  At  the  several  meetings  held 
before  the  arbitrator,  charges  *were  brought  before  him  by  r«g49 
Marsack  against  Webber,  which  were  the  same  as  those  men-  ^  "^ 
tioned  in  the  above  pleadings,  and  a  copy  of  the  declaration  was 
delivered  by  Marsack  to  the  arbitrator  as  particulars  of  such  charges ; 
but  the  action  itself  was  not  brought  before  the  arbitrator  as  a  matter 
to  be  awarded  on :  accounts  on  either  side  were  also  gone  into,  arising 
out  of  the  agreement  of  16th  October,  1855.  The  arbitrator  made 
his  award  on  1st  March,  1859,  and  thereby,  after  reciting  the  above 
agreement  of  reference,  he  proceeded  to  make  bis  award  "of  and 
concerning  the  disputes,  differences,  and  accounts  so  referred,  in  man- 
ner following.  As  to  the  charges  made  by  the  said  B.  Marsack  against 
the  said  W.  Webber,  that  the  said  W.  Webber  fakely  and  maliciously 
l^resented"  [reciting  the  charges  in  the  words  used  in  the  second 
count],  '^  I  find  that  the  said  W.  Webber  is  not  guilty  of  the  said 
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charges,  or  of  any  of  theni,  or  of  any  part  thereof;  and  as  to  the  said 
accounts  brought  before  me,  I  find  and  award  that  the  said  W.  Web- 
ber was  and  is  indebted  to  the  said  B.  Marsack,  in  respect  thereof, 
in  the  sum  of  lo6Z.  IBs.  and  no  more ;  and  I  award  and  direct  that  the 
said  W.  Webber  do  pay  the  said  sum  of  1562.  I89.  to  the  said  B. 
Marsack.  And  I  find  and  award  that,  except  as  aforesaid,  the  said 
B.  Marsack  has  no  claim  or  demand  whatever  against  the  said  W. 
Webber  in  respect  of  the  disputes,  accounts,  and  matters  in  difference 
brought  before  me,  or  any  of  them,  and  I  find  and  award  that  the 
said  W.  Webber  has  no  claim  or  demand  whatever  against  the  said  B. 
Marsack  in  respect  of  the  said  disputes,  accounts,  and  matters  ia 
difference,  or  of  any  part  thereof." 

*6431       '^^^  Master  having  refused  to  tax  either  party  any  *co8ts 
-I   without  a  direction  from  the  Court,  the.  present  role  was  ob- 
tained ;  the  agreement  of  reference  having  been  made  a  rule  of  Court. 

Hawkins^  in  last  Hilary  Term,  showed  cause.(a.) — There  has  been 
no  such  event  of  the  arbitration  as  to  entitle  Webber  to  costs.  The 
cases  are  conclusive  against  his  right  to  them.  In  Boodle  v.  Davies, 
8  A.  &  E.  200  (E.  C.  L.  B.  vol.  30),  a  cause  and  all  matters  in  difference 
were  referred  to  arbitration,  with  a  direction  that  the  costs  of  the 
action,  reference,  and  award,  should  abide  the  event  of  the  award. 
The  arbitrator  having  awarded  some  things  in  favour  of  each  party, 
this  Court,  being  unable  to  say,  upon  the  whole,  that  the  award  was 
in  favour  of  either,  held  that  no  order  could  be  made  as  to  any  pan 
of  the  costs;  although  the  action  was  in  trespass  and  the  arbitrator 
had  found  that  trespasses  had  been  committed.  Yates  t;.  Knight,  2 
Bing.  N.  C.  277  (E.  C.  L.  R.  vol.  29),  s.  c.  2  Sc.  470,  is  to  the  same 
effect.  Reeves  v.  McGregor,  9  A.  &  E.  576  (E.  C.  L.  R.  vol.  86),  shows 
that  the  event  of  an  award  means  the  ultimate  and  general  event,  not 
each  particular  part ;  and  Gribble  v.  Buchanan,  18  C.  B.  691  (E.  C. 
L.  R.  vol.  86),  and  Reynolds  r.  Harris,  8  C.  B.  N.  S.  267  (E.  C.  L.  R. 
vol.  91),  are  recent  decisions  to  the  effect  that,  on  a  reference  like  that 
in  the  present  case,  each  party  to  the  reference  must  pay  his  own  costs 
unless  the  general  event  of  the  award  is  in  favour  of  one  of  them. 
In  the  present  case,  the  costs  of  the  action  of  Marsack  v.  Webber 
were,  by  the  terms  of  the  submission,  to  be  considered  as  part  of  the 
*fU41  ^^^^  ^^  ^^  reference,  and  the  whole  costs  were  to  abide  *the 
•J  event  of  the  award.  That  event  having  been  partly  in  fitvour 
of  each  party,  no  costs  can  be  given  to  either. 

Lush  and  Needham,  contri. — Webber  is  entitled  to  the  costs  incident 
to  so  much  of  the  award  as  is  in  his  favour.  There  is  no  absolute 
rule  of  law  which  requires  the  Court  to  interpret  the  word  "  event" 
as  meaning  one  absolute  general  event  The  question  is  one  of  con- 
struction, and  depends  upon  the  intention  of  the  parties  as  it  is  to  be 
collected  from  the  agreement  of  reference.  In  the  present  case,  there 
were  two  subject-matters  submitted  to  arbitration,  requiring  a  distinct 
finding  as  to  each ;  namely,  the  charge  of  fraud,  ana  the  question  of 
account.  Upon  one  of  these,  the  charge  of  fraud,  the  arbitrator  has 
found  in  favour  of  Webber.  If  Webber  is  not  entitled  to  part  of  the 
costs,  Marsack  practically  is  entitled  to  the  whole :  for  by  the  award 
Webber  takes  nothing,  but  merely  escapes  firom  the  action ;  whereas 

'    t*)  Thvn^,  JtDaary  ISth.    Btlbre  Cotklmni,  C.  J.,  Wishtnuui,  CrovptOB,  and  WBO^  Ja 
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Hareack  has  tbe  award,  as  to  the  money,  in  his  favour.  The  cases 
cited  on  the  other  side  are  not  conclasive  of  the  present  Boodle  v. 
Davies.  3  A.  &  E.  200  (E.  C.  L.  R  vol.  80),  and  Yates  v.  Knight,  2 
Bing.  N.  C.  277  (E.  C.  L.  B.  vol.  29),  fl.  a  2  So.  470,  are  the  deois- 
ions  on  which  all  the  others  were  founded.  In  Boodle  v,  Davies 
the  event  of  the  award  did  not  determine  the  action,  but  merely  di- 
rected the  extent  to  which  each  party  was  thereafter  to  enjov  the  locus 
in  quo  for  a  trespass  upon  which  the  action  was  brought.  So,  in 
Yates  V.  Knight,  the  event  of  the  award  was  not  the  event  which  the 
parties  could  be  said  to  have  had  in  contemplation  when  they  entered 
into  tbe  submission.  In  Gribble  v,  Buchanan,  18  G.  B.  691  (E.  C.  L. 
R  vol.  86),  the  parties  had  counter  claims  against  each  other ;  and, 
by  the  event  of  *the  award,  each  party  succeeded  on  his  rikAiK 
claim.  Their  intention,  in  going  to  a  reference,  probably  was  *- 
that,  unless  one  of  them  succeeded  entirely  and  the  other  failed  en^ 
tirely,  neither  should  have  any  costs ;  and  the  decision  of  the  Court 
rightly  gave  effect  to  that  intention.  Unless,  however,  such  was  the 
ground  of  that  decision,  it  ought  not  to  be  upheld ;  for  it  amounted 
to  no  more  than  a  hasty  adoption  by  the  Court  of  a  passage  in  Bus- 
sell  on  Awards,  p.  880  (ed.  2),  founded  on  Boodle  v,  Davies,  S  A.& 
E.  200  (E.  C.  L.  B.  vol.  30)  and  Yates  v.  Knight,  2  Bing.  N.  C.  277 
(G.  C.  L.  B.  vol.  29),  8.  c.  2  Sc.  470,  which,  it  is  submitted,  do  not 
bear  it  out.  [Hill,  J.— In  Gribble  v.  Buchanan,  18  C.  B.  691  (E.  C, 
L.  R.  vol.  86),  it  was  unsuccessfully  urged  for  the  plaintiff  that  he  was 
entitled  at  all  events  to  so  much  of  the  costs  of  the  reference  as  related 
to  the  action ;  he  having  succeeded  as  to  that.]  In  Beeves  v.  Mao- 
Gregor,  9  A.  &  E.  676  (E.  C.  L.  B.  vol.  86),  the  question  was  only 
whether  the  arbitrator  had  exceeded  his  authority ;  and  the  point 
decided  was  that,  in  ordering  that  the  plaintiffii  should  be  restrained 
on  equitable  grounds  from  proceeding  to  recover  all  that  which,  on 
legal  grounds,  they  were  entitled  to,  he  had  only  exercised  a  power 
necessarily  resulting  from  the  nature  of  the  reference,  although  he 
had  in  so  doing  indirectly  exercised  a  jurisdiction  over  the  costs  of 
an  action  at  law,  which  the  plaintiff  had  brought ;  which  costs  were 
directed  by  the  refereoce  to  abide  the  event  of  the  award.  In  Mat- 
lock Gas  Company  v.  Peters,  25  L.  J.  N.  S.  Q.  B.  278,  Lord  Campbell, 
C.  J.,  said :  *^  Where  a  cause  is  referred,  prim&  facie  the  event  of  the 
award  must  mean  the  event  of  the  action  as  decided  by  the  award." 
[Hill,  J. — In  the  report  of  that  case  in  Ellis  v.  Blackburn  (6  E.  &  B. 
215,  217  (E.  C.  L.  B.  vol.  88),)  that  passage  does  not  occur;  but  Lord 
^Campbell  is  reported  to  have  said :  *^  The  submission  hero  r^oAa 
empowers  the  arbitrator  to  order  a  verdict  or  nonsuit ;  and  the  ^ 
award  expressly  directs  a  verdict  for  the  plaintiffs ;  and  that,  as  to  the 
action,  is  the  event  of  the  award."]  In  Traherne  v.  Gardner,  8  E.  & 
B.  161  (E.  C.  L.  B.  vol.  88),  this  Court  treated  issues  as  distributive 
in  order  to  give  the  defendant  the  costs  of  his  successful  defence  to  a 
distinct  part  of  the  plaintiff's  claim.  A  fortiori,  it  is  fair  and  equi- 
table that  upon  a  reference  of  an  action  like  the  present,  the  declara- 
tion  in  whion  contained  distinct  counts,  the  costs  should  be  distributable 
according  to  the  matters  on  which  each  party  succeeds.  It  cannot 
have  been  the  intention  of  the  parties  that  the  defendant  should  not 
have  the  costs  of  rebutting  the  charge  of  fraud  unless  be  also  auQ- 
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ceeded  in  repelling  the  plaintiff's  money  claim.  In  Reynolds  v.  Harris, 
3  G.  B.  N.  S.  267  (E.  C.  L.  B.  vol.  91),  the  reference  was  of  the  caofls 
only,  not  of  the  cause  and  all  matters  in  difference ;  and  the  Court 
decided  that  where,  upon  suc^  a  reference,  the  costs  are  to  abide  the 
event  of  the  award,  the  event  of  the  award  means  the  event  of  the 
caase  as  decided  by  the  award.  That  decision,  as  far  as  it  goes,  ii 
rather  in  favour  of  than  against  the  present  defendant. 

Out.  adv.  wU. 

WiOHTMAN,  J.,  now  delivered  the  judgment  of  himself,  Cbomfpok, 
and  Hill,  Js. 

This  was  a  rule  obtained  on  behalf  of  William  Webber,  calling  on 

Blackall  Marsack  to  show  cause  why  the  Master  should  not  tax  the 

*6471  ^^^<^^^^^^'b  QOsit&  in  an  action  *in  the  Exchequer,  of  Marsack 

-'  f^.  Webber,  and  the  costs  of  the  matters  found  in  his  favour  by 

the  arbitrator,  on  a  reference  and  award. 

It  appears  that  Marsack  brought  an  action  in  the  Exchequer  against 
Webber.  The  declaration  contained  two  counts:  the  first,  on  an 
agreement  for  the  sale  of  a  surgeon's  business,  alleging  three  breaches : 
the  second,  for  fraud  in  inducing  the  plaintiff  to  enter  into  the  agree- 
ment. The  defendant  pleaded,  denying  the  first  two  breaches,  and 
paying  40^.  into  Court  as  to  the  third  breach ;  and  he  pleaded  not 
guilty  to  the  count  for  fraud.  Issue  was  joined  on  16th  July,  1857, 
and  on  the  26th  of  the  same  month  the  parties  agreed  to  stay  all 
further  proceedings  in  the  action  and  to  refer  all  matters  in  dispute  to 
arbitration.  By  an  agreement  made  on  the  last-mentioned  day.  after 
reciting  the  fact  of  the  agreement  for  the  sale  of  a  surgeon's  business, 
and  *'  that  certain  disputes,  differences,  and  accounts  had  arisen  respect- 
ing the  same,"  and  tnat  it  had  been  agreed  to  refer  all  differences  and 
accounts  to  arbitration,  the  parties  in  the  usual  form  agree  to  refer  all 
disputes  to  two  arbitrators  or  their  umpire,  with  the  following  pro* 
visions  as  to  costs:  ''  the  costs  of  and  incident  to  the  reference,  and  of 
the  award  of  the  said  arbitrators  or  umpire  as  the  case  may  he, 
including  therein  such  costs  as  may  be  taxed  by  the  proper  officer  of 
the  Court,  of  a  certain  action  brought  by  the  said  Blackall  Marsack 
against  the  said  William  Webber,  in  the  Court  of  Exchequer  of  Pleas, 
including  the  costs  of  summoning  a  special  jury  (if  any),  shall  abide 
the  event  of  the  said  award  or  umpirage."  The  agreement  also  con- 
tained a  clause  that  it  was  agreed  that,  for  the  purposes  of  that  refer- 
*6481  ^^^®f  ^^  ^^  action  should  be  discontinued,  and  *that  it  was 
-'  discontinued  accordingly.  It  Airther  appears  from  the  affidavits 
that,  before  the  arbitrator,  Marsack  put  in  the  declaration  in  the  action, 
as  containing  a  statement  of  the  matters  in  respect  of  which  he  claimed 
damages,  and  that  he  also  claimed  a  money  balance  as  due  to  him  oa 
certain  accounts.  The  umpire  made  his  umpirage,  awarding  in  favour 
of  Webber  on  the  claim  made  in  respect  of  fraud ;  in  favour  of  Mar- 
sack on  the  accounts,  awarding  him  1602.  lOff.  in  respect  thereof;  and 
that,  except  as  to  those  matters,  neither  party  had  any  claim  against 
the  other.  It  was  argued  before  us,  on  behalf  of  Webber,  that^  as  the 
award  was  substantially  in  his  favour  as  to  those  matters  which  had 
been  involved  in  the  action,  he  was  entitled  to  the  costs  of  so  much  of 
the  reference  and  award,  including  the  costs  of  the  action,  as  related  to 
those  matters.    It  was  contended,  in  answer,  on  behalf  of  MaiBtok, 
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tintt  the  costs  of  the  f efel^nce  and  stravd  HiSTe  not  ^KstrfbtftalDile,  anfl 
that,  as  neitfacrr  party  succeeded  on  the  arward,  it  being  partly  in  favoaf 
of  one  and  paftly  iti  favour  of  the  other,  t^re  had  been  no  genera! 
eyent  of  the  award  iti  favour  of  either  party,  entitling  eithefr  to  costs. 
In  oar  judgment,  the  latter  is  the  correct  view.  The  question  really 
tarns  upon  the  construction  of  the  agreement  of  reference,  the  woroi 
of  which  have  been  already  read.  The  costs  of  the  action,  as  dis* 
tingaished  from  the  costs  of  the  reference,  have  ceased  to  exist.  But 
the  parties  agree  that,  if  either  party  shall  be  entitled  to  the  costs  of 
the  reference,  the  costs  of  the  action  are  to  be  regarded  as  part  of  the 
(mta  of  the  reference.  The  matter  to  be  decided,  then,  resolves  itself 
into  this :  When  two  parties  agree  to  refer  several  disputes  to  arbi« 
tmtion,  and  nse  the  words  ''  the  costs  of  the  reference  and  award  are 
to  *abide  the  event  of  the  award,"  are  the  costs  distributable,  v^qaq 
or  must  there  be  a  general  event  of  the  award  altogether  in  *- 
fkvour  of  one  party,  to  entitle  him  to  costs  7  The  case  of  Boodle  v. 
Davies,  8  A.  &  E.  200  (E.  C.  L.  R.  vol.  80),  and  the  judgment  of  Pat- 
teson,  J.,  in  Yates  v.  Knight,  2  Bing.  N.  0.  277  (E.  0.  L.  R.  vol.  29), 
8.  c.  2  Sc.  470,  are  strong  authorities  in  favour  of  the  latter  view. 
For,  if  the  costs  were  distributable,  the  arbitrator  would  be  bound  to 
find  separately  on  each  separate  matter,  so  as  to  show  what  his  decision 
was  in  respect  thereof;  otherMrise,  his  award  would  show  no  distinct 
event  for  each  subject-matter,  and  would,  therefore,  be  bad,  as  it 
would  be  left  uncertain  who  should  have  the  costs :  In  re  Leeming 
and  Fearnley,  6  B.  t  Ad.  408  (E.  C.  L.  B.  vol.  27).  In  Boodle  v. 
Daries  and  Y  ates  v.  Knight  the  costs  of  action  and  costs  of  reference 
and  award  were  to  abide  the  event  of  the  award.  If  that  provision, 
80  far  as  it  relates  to  the  costs  of  the  action,  meant  the  event  of  the 
award  as  to  the  action,  it  was  the  express  duty  of  the  arbitrator  in 
8Qch  case  so  to  have  disposed  of  the  matters  in  dfifference  in  the  action 
as  to  produce  an  event  which  would  determine  the  costs.  But  this 
Court  and  the  Court  of  Common  Fleas  decided  that  the  awards  in 
those  cases  were  good,  in  respect  of  the  objection  mentioned ;  on  the 
ground  that,  in  those  cases,  the  event  of  the  award  meant  the  general 
event,  and  that  as  some  matters  were  decided  in  favour  of  each  party 
no  costs  were  payable.  It  is  further  to  be  noticed,  that  this  is  the 
first  case  in  which  it  has  ever  been  insisted  that  the  costs  of  a  refer- 
ence are  distributable,  where  general  words  are  used  in  the  submission 
stating  that  they  are  to  abide  the  event  of  the  award.  It  was  urged 
before  us,  in  argument,  that  it  would  be  more  equitable  that  *costs 
in  such  a  reference  should  be  distributable  according  to  the  ri^cr^ 
matters  on  which  each  party  succeeds.  That,  however,  is  not  *- 
the  question  before  us ;  we  have  simply  to  determine  what  is  the  agree- 
ment which  the  parties  have  made,  according  to  the  language  which 
they  have  used,  and  the  light  thrown  on  that  language  by  decided 
cases.  If  parties  who  refer  desire  to  make  any  particular  provision 
as  to  costs,  they  may  do  so,  using  apt  language  for  the  purpose.  We 
are  therefore  of  opinion  that  the  rule  obtained  by  Mr.  Liuh  must  be 
discharged. 

CocKBUBN,  C.  X,  then  said.  I  would  add  one  word  to  that  judg- 
rnent^  namely,  that  I  concur  in  the  eonclusion  Which  my  leameft 
Brothers  have  come  to  with  reference  to  this  particular  case.    But  I 
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wish  to  guard  myself  against  being  taken  to  hold  tbat,  where  distinct^ 
separate,  substantive  matters  in  difference  are  referred  to  arbitration, 
with  a  provision  that  the  costs  shall  abide  the  event  of  the  award, 
and  some  of  those  matters  are  decided  in  favour  of  one  party  and 
some  in  favour  of  the  other,  the  word  "  event"  must  there  be  taken 
to  be  applicable  only  to  one  general  event,  so  as  to  prevent  either 
party  from  obtaining  costs.  It  is  not  necessary  to  decide  that  ques- 
tion in  the  present  case,  as  it  appears  to  be  quite  clear  that,  although 
in  point  of  form  various  subject-matters  of  difference  were  brought 
before  the  arbitrators,  yet  they  all  arose  out  of  one  dispute  and  con- 
tention, with  reference  to  one  original  subject-matter ;  and  therefore,  the 
parties  must  be  bound  by  the  condition  that  the  costs  shall  abide  the 
event  of  the  award.  Some  of  the  matters  in  dispute  were  awarded  in 
favour  of  one  party  and  some  in  favour  of  the  other  party,  so  that  it 
♦6511  ™*y  ^®^^  ^  ^^^^  there  is  no  event  upon  which  *costs  could  be 
-'  payable  by  either  party.  But  where  the  matters  referred  are 
clearly  distinct  and  separate,  it  seems  to  me  that  it  would  be  fraught 
with  very  great  inconvenience  and  injustice  to  hold  that  the  word 
*'  event"  may  not  be  construed  in  the  larger  sense  of  "events"  so  that 
the  costs  may  be  distributed  according  to  the  decision  of  the  arbitra- 
tor upon  the  different  matters  brought  under  his  notice.  It  is  not 
necessary  to  decide  that  point  at  present.  I  reserve  my  opinion  upon 
it,  but  I  desire  that  it  may  be  understood  that,  in  concurring  in  the 
decision  in  this  case,  I  do  not  decide  that  question. 

Rule  discharged,  without  costs. 


The  QUEEN,  on  the  Prosecution  of  The  STOKE,  FENTON.  and 
LONGTON  GAS  COMPANY,  v.  The  LONGTON  GAS  COM- 
PANY (LIMITED),  and  Others.    Feb.  25. 

It  i§  an  indictable  nuisanee  to  obstract  or  to  employ  otben  to  obstmct  a  pablie  faig^bwaj  or 
foQtmaj,  by  plaoing  earth  and  bricks  thereon,  taking  up  the  parement  and  opening  trenchci 
for  the  purpose  of  laying  down  service  pipes  for  the  supply  of  gas  from  pnbUc  muna  to  priTate 
bouses,  anless  those  who  do  or  aathorise  such  acts  have  parliamentary  powers  for  the  pnrpoM. 
8«oh  aets  cannot  be  justified  by  the  occupiers  of  the  houses  as  an  exercise  of  the  right  of  eveiy 
householder  to  make  such  a  temporary  obstmotion  of  a  highway  or  footway  as  may  bo  ncces- 
tarily  Incident  to  the  enjoyment  of  hts  property. 

This  was  an  indictment  for  a  nuisance  to  the  foot-paths  and  streets 
in  the  town  of  Longton,  in  the  county  of  Stafford.  The  first  count 
alleged  that  defendants,  on  9th  August,  1858,  in  a  certain  common 
and  public  footway,  called  High  Street,  Longton,  situate  in  the  parish 
of  Stoke- upon-Trent,  in  the  county  of  Stafford,  being  the  Queen's  com- 
mon highway,  used  for  all  her  subjects  to  pass  and  repass,  on  foot,  in 
♦6521  ^^^  along  the  same  at  *their  free  will  and  pleasure,  unlawfully 
-'  and  injuriously  did  dig  up  the  pavements  of  the  s^d  footway, 
and  did  put  and  place  bricks,  earth,  and  rubbish  in  and  upon  the 
said  footway,  and  dug  and  made  therein  certain  holes  and  trenches 
of  the  respective  widths  of  two  feet,  and  continued  the  same  trenches 
ppen,  to  wit,  for  twelve  hours,  and  laid  and  placed  down  iron  pipes  in 
the  same,  whereby  the  said  highway  then  and  for  and  during  all  the 
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time  aforesaid  was  obstruoted  and  encumbered,  to  the  great  damage 
and  common  nuisance  of  all  Her  Majesty's  liege  subjects. 

The  second  count  charged  that  defendants,  on  16th  August,  1858, 
in  the  same  manner  and  for  the  same  period,  obstructed  and  encum- 
bered a  certain  street,  called  Russell  Street,  Longton,  bj  digging  up 
the  said  street  and  placing  earth  and  rubbish  in  and  upon  the  same^ 
and  making  and  continuing  divers  holes  and  trenches  tnerein,  of  the 
width  and  for  the  time  above  mentioned. 

The  third  count  charged  that  defendants,  on  20th  August,  1858,  ii^ 
the  same  manner  and  for  the  same  period,  obstructed  and  encumbered 
a  public  and  common  highway,  called  Sutherland  Road,  Longton,  by 
^^g}^g  ^P  ^h®  pavement  and  roadway  of  the  said  highway,  and  plac- 
ing thereon  bricks,  earth,  and  rubbish,  and  making  therein  divers 
boles  and  trenches  of  the  width  and  for  the  time  above  mentioned. 

The  fourth  count  charged  that  defendants,  on  24th  August,  1858, 
obstructed  and  encumbered  a  certain  highway,  called  Middle  Cross 
Street,  Longton,  in  the  same  manner  and  for  the  same  period  as 
alleged  in  the  third  count. 

^he  fifth  count  charged  that  defendants,  on  23d  September,  r^gso 
1858,  obstructed  and  encumbered  a  certain  public  footway,  ^ 
called  King  Street,  Longton,  by  digging  up  the  pavement  of  the  samd 
and  placing  bricks,  earth,  and  rubbish  thereon,  and  making  and  con-; 
tinning  therein  divers  holes  and  trenches  of  the  width,  and  for  the 
same  period  of  twelve  hours,  before  mentioned. 

Plea :  Not  guilty.  Issue  thereon.  The  case  came  on  for  trial  be- 
fore Crompton,  J.,  at  the  last  Stafford  Summer  Assizes,  when  it  was 
arranged  tnat  a  verdict  of  Not  guilty  should  be  entered  as  respectec( 
some  of  the  defendants,  and  a  verdict  of  Guilty  as  against  the  defend- 
ants  the  gas  Company  and  all  the  other  defendants,  subject  to  the 
opinion  of  the  Court  upon  a  case,  which,  so  far  as  is  material,  was  as 
follow^. 

The  town  of  Longton  is  one  of  the  towns  situate  within  the  Staf- 
fordshire Potteries  district.  It  contains  about  15,000  inhabitants, 
and  is  two  miles  distant  from  the  town  of  Stoke-upon-Trent,  where 
the  gas  works  of  The  Stoke,  Fenton  and  Longton  Gas  Company,  here- 
ina&r  mentioned,  are  situate.  Before  the  passing  of  stat.  2  &  3  Yict. 
c.  xliv.,(a)  hereinafter  referred  to,  the  streets,  lanes,  roads,  and  public 
passages  and  places  within  or  around  the  said  town  were  not  lighted, 
nor  were  there  any  public  lamps  within  or  around  the  said  town.  By 
the  said  Act,  entitled  "  An  Act  for  establishing  an  effective  police  in 
places  within  or  adjoining  to  the  district  called  the  Staffordshire  Pot- 
teries, and  for  improving  and  cleansing  the  same,  and  better  lighting 
parts  thereof,"  the  said  town  of  Longton,  and  the  several  other  towns, 
townships,  or  places  mentioned  in  the  said  *Act  were,  for  the  rtanA 
purposes  of  the  Act,  divided  into  four  separate  districts,  called  ^ 
respectively,  the  Longton  District,  the  Fenton  District,  the  Stoke  Dis- 
trict, and  the  Trentham  District ;  the  Longton  District  being  formed 
of  the  said  town  of  Longton,  which  comprises  the  township  of  Long- 
ton  and  the  township  of  Lane  End,  mentioned  in  the  saicl  Act :  and 
each  of  the  said  districts  was  placed  under  the  government  and 
directions  of  a  separate  and  distinct  body  of  Commissioners;  oallqd 

(a)  LomI  tad  p«noiiftl,  pvbli*. 
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Ite  Cdfattfiissiotidfs  6f  Police  of  tlie  fes^BCtiVe  didtricfa.  Sect.  68  of 
the  Act  empowert  the  Commissioners  of  the  Longtoh  District,  rf 
ilie  t'ebtoti  Kstrict,  and  of  the  Stoke  District,  z^espectirely,  '•  to  light 
^  cauSe  to  be  lighted  the  streets,  roads,  lanes,  and  other  public  pass- 
ives fend  places  within  their  said  respective  districts ;"  and  '*  to  set  up 
(ir  affix,  or  canse  to  be  set  tip  or  affixed,  such  lamps,  irons,  and  lamp- 
Jl^'Ol^ts,  OT  other  posts,  and  all  such  other  materials  and  things  as  ihej 
may  judge  necessary  to  be  set  up  or  affixed  in  such  streets,"  &c^  "or 
Uty  of  therh,  and  upon  or  against  the  walls,  palisadoes,  or  iron  rail- 
tegs,  or  any  other  part  of  any  house,  tenements,  buildings,  or  enclo- 
l^res,  or  in  such  other  manner  as  they  respectively  shall  think  proper," 
•'doing  no  damage  or  injury  to  any  house,  building,  tenement,  or 
j^i^mises ;  and  also  to  Cause"  "  lamps"  '*  to  be  provided  and  affixed  and 
ut  Upon  such  lamp-irons  or  lamp-posts,  as  they  shall  think  necessary, 
it  lighting  all  or  any  of  the  streets,  lanes,  roads,  and  other  public 
6tiBsages  and  places  within  their  said  respective  districts,  and  to  cause 
(lie  satilie  to  be  lighted  with  gas,  oil,  or  otherwise,  at  such  times  or 
seasons  as  they  shall  think  necessary ;  and"  "  to  contract  and  agree 
With  any  Company  or  Companies  of  proprietors,  or  other  person 
*6561  *^  persohs,  to  light  the  said  streets,"  &c.,  "  with  gas,  oil,  or 
-'  dthertvise,  in  such  manner,  and  upon  such  terms,  conditions, 
fctid  agreements,  as  such  Commissioners  respectively,  from  time  to 
ftt&e,  shall  think  proper ;  and  it  shall  be  lawful  for  any  such  Company 
or  Companies,  or  person  or  persons,  to  execute  any  m  the  powers  by 
ihis  Act  given  to  such  Commissioners  for  the  purposes  of  such  light- 
ing as  shall  be  expressed  in  any  such  contract  or  contracts:  Provided 
fttways,  that  it  shall  not  be  lawful  for  such  Commissioners  or  for  any 
j)&tson  or  persons  "with  whom  they  may  contract  for  lighting  any  such 
streets,"  &c.,  "  to  carry,  lay,  place,  or  fix  any  lamp-iron,  or  lamp,  or 
khy  pipe  or  other  matter  or  thing,  for  lighting  all  or  any  such  streets," 
&c.,  "  with  gas,  oil,  or  otherwise,  into  or  through  or  against  or  on  any 
Stv'elling-house  or  private  building,  or  yard  or  curtilage  to  any  house 
6t  other  private  building  or  premises,  or  so  to  continue  the  same 
^rithout  the  consent  in  writing  of  the  owner  or  occupier  thereof." 
Atd,  by  sect.  69,  "  in  case  it  shall  be  determined  to  light  all  or  any 
5f  the  said  streets,  lanes,  roads,  and  other  public  passages  and  places 
^ith  gas,  oil,  or  otherwise;"  the  Commissioners  or  the  person  or 

!>ersons  with  whom  they  contract,  or  agree  as  aforesaid,  may  **  direct 
he  digging  and  breaking  up  the  soil  or  pavement  of  any  of  the  foot- 
Hifr'ays  or  carriageways  of  any  of  the  streets,  lanes,  roads,  and  other 
public  passages  and  places  within  their  said  respective  districts,  in 
.  brder  and  for  the  purpose  of  sinking,  constructing,  laying,  and  fixing 
pipes,  stopcocks,  plugs,  branches,  and  all  other  works  and  apparatus 
hecessary  for  such  lighting  with  gas,  and  from  time  to  time  to  direct'* 
the  same  "  to  be  taken  up,  repaired,  altered,  renewed,  or  relaid,  as  may 
Urggg-i  be  needful  and  expedient,  *making  good  and  restoring  to  its 
^  former  state  and  condition  all  such*  soil  or  pavement  so  broken 
tij) "  By  sect.  78  the  Commissioners  are  authorized  "  from  time  to 
time  to  contract  and  agree  With  any  body  politic  or  corporate,  or 
Company  of  proprietors,  or  any  person  or  persons  whomsoever,  for 
lighting  the  several  streets,  lanes,  roads,  and  other  public  passages  and 
places  within  their  said  i'espectiVe  districts;  or  any  of  them,  or  for  fur- 
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^ishiiiff  providing,  aad  erecting  or  plaoipg  Un^p-pp^^  llmp^,  pip^ 
«fi4  other  matters  an^  thii;i^  imd  for  doing  any  Yfork^  pec^08«rjr  ^f 
oarr jing  into  execution  l^he  purpodes  of  tiii?  Act,  ao  f^^r  ap  n^pecta  tJ^f 
lighting  such  streets,  lanes,  roads,  and  other  piibljo  paia^fl^es  and  places 
or  any  of  them."  Thje  said  Act,  by  sect.  83^  fi?rt^er  provides  for  de- 
fraying from  time  to  time  the  cost  and  expen9ea  of  Ugbting  t^e  sai4 
Longton,  Fenton,  and  Sto^e  districts  respectively,  by  a  just  and  equal 
pound>rate  or  assessment,  not  exceeding  Bd,  ifi  th^  po.u.nd  iA  any  on^ 
year,  to  be  made  and  levied  by  the  ^id  Commissioner^,  under  th# 
aame  of  '^  The  Public  Lighting  Bate,"  upon  all  psrsons  i^habitiing, 
iising,  or  occupying  any  house,  shop,  &c.,  within  tneir  said  respectiiE^ 
districts.  And,  by  sect.  100,  it  is  provided  that  all  the  moneys  raised 
nnder  the  name  of  The  Public  Lighting  Bate  sh^l  be  vested  io  th^ 
Commissioners  of  the  particular  district,  and  be  applied  and  disposed 
of  for  defraying  the  costs,  charges,  and  expenses  in,  for,  and  ^bont 
the  public  lighting  of  the  several  streets,  lan/QS,  roada,  and  other  pub- 
lic passages  and  places  in  the  district  within  w^iph  the  sanie  shaU  be 
mded.  The  Act  contains  provisions  respecting  the  removal  of  nui- 
sances and  obstructions.  Sect.  47  eippow^rs  th^  Com^iissioqera  tQ 
cause  all  encroachments  and  obstructions  on  "^the  footways  and  r«  ak» 
carriageways  in  the  streets,  ^.,  to  be  removed,  and  for  such  ^ 
purpose  to  give  twenty-one  days'  notice  to  occupiers  and  tenants  t^ 
remove  projections.  Sect.  61  empowers  them  to  make  sewers,  tunneH 
gutters,  drains,  &c.,  in  the  streets,  &c.,  for  draining  and  clean/sing  th^ 
districts.  Sect.  66  (inter  alia)  imposes  a  penalty  on  any  person  who 
wilfully  impedes  or  obstructs  the  free  passage  of  any  person  upon  QV 
^ong  or  in  any  footpath,  footway,  or  carriageway,  or  the  free  pasaacpQ 
of  any  horse,  beast,  or  carriage  along  any  carriageway :  or  oommitd 
or  causes  any  other  nuisance  or  annoyance  w*hatever:  and  it  em^ 
powers  any  constable  or  other  peace  officer,  or  any  Commissioner  of 
the  district,  or  any  officer  appointed  under  the  Act,  to  take  away  and 
remove  any  of  the  thereinbefore  mentioned  obstructions,  nuisancea* 
or  annoyances,  in  case  the  party  occasioning  the  same  shall  not  forthr 
with  remove  the  same  within  a  reasonable  time  after  being  required 
60  to  do  by  any  person  whomsoever. 

Soon  after  the  passing  of  the  said  Act,  a  Company  called  '^  TI19 
Stoke,  FentoUt  and  Longton  Gas  Company,"  was  established  by  a 
deed  of  settlement  or  copartnership,  for  the  purpose  of  supplying  with 
gas  the  said  towns  of  StokeuponTrent,  Fenton,  and  Longton,  and  the 
places  adjacent ;  and  the  said  Company  thereupon  erected  gas-works^ 
and  laid  down  their  mains  and  pipes  for  public  and  private  lighting; 
through  the  streets  and  footways  within  the  town  of  Lonfi;ton  and  tba 
places  adjacent;  and  since  the  said  Company  was  established,  ao4 
until  1st  September,  1858,  the  Commissioner^  of  the  Longton  distriot 
have  from  time  to  time  (except  during  the  winter  of  1849,  when  tli9 
public  lamps  in  Longton  were  lighted  with  naptha),  duly  contn^st«;<| 
with  the  said  ^Company,  under  the  powers  of  their  Act,  for  the  r«g5Q 
lighting  of  the  streets,  roads,  lanes,  and  other  public  passages  ^ '  ^ 
and  place9  within  their  said  district,  including  the  town  of  Longftoo ; 
and  the  said  Company  have«  during  all  the  said  (ime  (except  as  Cffpre- 
said),  continued  to  light  the  said  ^^reets,  roads,  lanes,  and  other  put^ 
lie  passages  and  places^  and  idso  private  housea  and  buildings ;  f^id 
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tbe  only  authority  which  they  had  for  breaking  up  the  said  streets  and 
f«)otway8.  and  laying  down  the  mains  and  pipes  for  the  public  or  priraie 
lighting,  was  the  permission  given  to  them  by  the  Longton  Comcis- 
sioners  under  the  said  Act. 

On  lith  June,  1868,  an  Act  was  passed  (21  Vict.  c.  xl.,(a)  by  which 
thi5  persons  forming  the  said  Stoke,  Fenton,  and  Longt  jn  Gas  dym- 
pany  are  incorporated  by  the  name  of  "The  St«>ke,  Fenton,  and  Long- 
tun  Gas  Company,^'  for  the  purpose  of  making  and  supplying  gas 
within  the  limits  of  the  said  Act  of  incorporation,  which  limits  include 
the  whole  of  the  said  Stoke,  Fenton,  and  Longton  districts  respect- 
ivelv. 

On  5th  June,  1858,  a  Company  was  established  under  the  Joint 
Stock  Companies  Act,  1858,  Stat.  19  &  20  Vict.  c.  47,  by  the  naraet)f 
"The  Longton  Gas  Company  (Limited),"  for  the  manufacture  and 
supply  oP  gas  within  the  Longton  district ;  and,  on  or  about  Ist  Au- 
gust, 1858,  this  Company  began  to  erect  their  gas  works. 

The  last  contract  for  lighting  the  Longton  district  between  "The 
Stoke,  Fenton,  and  Longton  Gas  Compnny"  and  the  Commissioners  of 
that  district  terminated  on  1st  May,  1858;  and  at  the  annual  *meeting 
♦65m  ^^  ^^^  Commissioners  of  the  Longton  district  held  on  14th 
-*  June,  1858,  they  rejected  the  tender  of  that  Company  for  the 
renewal  of  the  contract;  and  at  such  meeting  the  following  resolatioa 
was  carried  by  a  majority  of  the  Commissioners  present:  "That  the 
Longton  Commissioners  agree  to  contract  with  The  Longton  Gas 
Company  for  the  supply  of  gas  to  the  public  lamps  for  the  term  of 
three  years,  upon  the  same  terms  as  they  are  now  under  by  their  con- 
tract with  the  Stoke,  Fenton,  and  Longton  Gas  Company ;  and  the? 
agree  to  give  the  Longton  Company  all  the  powers  they  possess  under 
their  local  Act  for  breaking  up  the  streets  and  laying  pipes  within 
the  Longton  district.''  On  15th  June,  a  contract  or  agreement  to  that 
efiect  between  the  Longton  Company  and  the  Commissioners  was  duly 
executed  by  the  Commissioners  and  the  Company ;  and  by  it  the 
C  nissioners  contracted  to  give  to  the  said  Company  the  benefit  and 
autuntage  of  all  and  every  power  and  powers  which  the  Commission- 
ers possessed,  under  or  by  virtue  of  the  said  local  Act,  for  laying 
down  and  altering  mains  and  service-pipes  in  the  streets,  roads,  and 
other  public  places  within  the  Longton  district.  (A  copy  of  this  con- 
tract accompanied  and  was  to  be  referred  to  as  part  of  the  case.) 

At  the  time  of  the  passing  of  the  said  resolution  of  the  Longton 
Commissioners  of  14th  June,  1858,  The  Longton  Gas  Company  (Lim- 
ited) bad  not  commenced  to  lay  any  mains  or  pipes  within  the  town 
of  Longton.  But,  on  29th  July,  1858,  a  meeting  of  the  directors  of 
'  that  Company  wjis  duly  held,  for  the  purpose  of  making  the  necessary 
arrangements  and  contracts  for  the  laying  of  mains  and  service  pipes 
for  the  lighting  of  the  streets  and  other  public  passages  and  places 
*6601  ^^^^'"^  ^^^  town  of  *Longton  ;  ana  at  such  meeting  a  resolu- 
J  tion  was  duly  passed  "that  William  Moore's"  (one  of  the  de- 
fendants) '*  tender  for  excavating  and  paving  be  accepted,  and  a  con- 
tract  entered  into  with  him,  to  be  prepared  by  tne  solicitor  and 

(a)  Local  and  perional,  prirate.    '*  For  incorporating  The  Stoke,  Fenton,  and  Longtoo  Oe»- 
Ught  Company,  and  extending  their  powen,  and  for  other  purpoiea." 
•  \h)  Stat.  19  A  29  Viot  e.  47. 
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ttgned  by  tho  chairman  on  behalf  of  the  Company."  In  pursnanoe  of 
this  resolution  a  contract  in  writing  was,  on  7th  August^  1858,  entered 
into  and  signed  by  the  chairman  of  the  directors  of  the  said  last-men* 
tioned  Company,  on  behalf  of  the  Company  and  by  the  defendant, 
William  Moore,  the  person  usually  employed  in  paving  the  streets ; 
by  which  the  said  William  Moore  contracted  to  remove  bricks 
and  stones,  and  cut  trenches  of  sufficient  width  and  depth,  and  in  the 
directions  required  for  receiving  the  mains  and  service-pipes  in  and. 
throughout  the  town  of  Longton :  and,  as  the  said,  mains  and  services 
were  being  laid  by  the  said  Loogton  Gas  Company  (Limited),  imme- 
diately to  fill  in  and  pound  the  soil  or  earth  so  as  to  make  the  same 
again  perfectly  solid,  and  repair  the  footpaths,  channels,  and  roads, 
aod  so  as  to  reinstate  the  same  in  their  former  condition,  and  to  the 
entire  satisfaction  of  the  said  Longton  Oas  Company  and  the  Board  of 
Highways  of  Longton  aforesaid :  and  also,  immediately  and  without 
any  delay  whatever,  to  remove  all  surplus  earth  and  rubbish  left  in 
filling  in  again  the  said  trenches  or  repairing  the  said  footpaths,  chan- 
nels, and  roads,  from  and  out  of  the  said  streets,  roads,  and  ways  of 
Longton  aforesaid.  And  the  said  William  Moore  also  contracted 
with  the  said  Longton  Gas  Company  (Limited)  to  do  as  little  damage 
as  might  be  to  the  streets,  roads,  and  ways  of  Longton  aforesaid,  and 
the  pavements  and  channels  thereof,  and  as  far  as  possible  avoid 
injuring  any  gas  or  water  pipes  of  other  Companies,  and  creating  or 
causing  any  nuisance  or  ^annoyance  whatever  to  the  inhabitants  r»ggi 
of  Longton,  or  others,  in  executing  the  said  works.  (A  copy  *- 
of  this  contract  was  annexed  to  and  was  to  be  referred  to  as  part  of 
the  case.)  Under  this  contract  the  layiog  of  mains  and  pipes  for  the 
supply  of  gas  within  the  said  town  of  Longton  by  the  said  Longton 
Gas  Company  (Limited)  commenced  on  9th  August,  1858,  and,  between 
that  date  and  23d  September  following,  the  alleged  acts  of  nuisance 
charged  in  the  several  counts  of  the  indictment  were  committed.  The 
only  acts  done  by  Mr.  Joseph  Knight,  one  of  the  defendants  against 
whom  the  verdict  of  Guilty  was  entered,  were  that  he,  being  the 
owner  and  occupier  of  a  house,  contracted  with  the  Company  to  have 
it  lighted,  and  tnen  told  the  Company's  workmen  to  lay  down  the 
service- pi  pes  for  the  purpose  of  connecting  his  house  with  the  mains, 
which  was  accordingly  done  by  the  Company's  workmen.  Of  the 
other  defendants  against  whom  the  verdict  of  Guilty  was  entered, 
William  Moore  was  the  contractor  with  The  Longton  Gas  Company 
(Limited),  as  before  mentioned,  and  William  Hunt  was  the  manager 
of  that  Company,  and  the  others  were  labourers  and  workmen  employed 
by  and  acting  under  the  orders  and  directions  of  the  said  William  Moore 
as  contractor  with,  or  of  the  said  William  Hunt  as  manager  of,  the  said 
Company.  These  defendants,  on  the  said  several  days  mentioned  in 
the  indictment  (for  the  purpose  of  laying  down  mains  and  pipes  for 
the  public  lighting  of  the  town  of  Longton),  dug  and  caused  to  be  dyg 
trenches  in  and  along  the  footpaths  and  pavements  on  the  side  of  the 
several  streets  and  highways  named  in  the  counts  of  the  indictment; 
and  in  these  trenches  the  said  mains  were  laid  and  covered  in,  and 
from  the  mains  so  laid  small  pipes  for  the  supply  of  gas  were  carried 
to  *the  different  public  lamps  and  burners  withm  the  town  of  rMgA 
Longton,  for  the  purpose  of  the  public  lighting  of  the  aaid  ^ 
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tjCHrn.  The  defendants  also,  on  tbeaaid  several  ihys,  dug  and  caused  ta 
%e  dug  a  great  many  otber  trenches  in  different  parts  of  the  said  streets 
and  highways,  for  the  purpose  of  laying  servioe-pipes,  in  order  te 
supply  gas  to  private  inaividuals,  for  the  lighting  of  private  hoases 
and  shops,  and  other  private  buildings  and  places.  These  trenches 
were  dug  from  the  said  mains  used  for  the  public  lighting  of  the  town, 
in  some  cases  across  the  footpath  and  pavement  only,  and  in  one  case 
across  the  footpath  and  pavement  and  the  public  street  or  road,  to  the 
ieveral  private  houses,  shops,  buildings,  and  places  intended  to  be 
supplied  with  gas;  and  in  the  cross  trenches  so  dug  iron  service* 
pipes,  for  conveying  the  gas  to  the  said  private  houses  and  shops, 
Duildings,  and  places,  were  laid  and  covered  in.  The  digging  of  these 
eross  trenches,  and  the  laying  of  these  service-pipes,  were  in  no  way 
necessary,  required,  or  used  for  the  public  lighting  of  the  streets, 
roads,  lanes,  and  other  public  places  under  the  contract  before  men- 
tioned ;  although  lights  in  the  shops,  factories,  and  houses  at  the  sides 
of  such  streets,  roads,  lanes,  and  other  passages  and  places,  incident- 
ally assist  in  lighting  them.  The  digging  of  the  cross  trenches  and 
laying  of  the  service-pipes  were  done  under  agreements  for  the  supply 
of  gas  between  the  said  Longton  Gas  Company  (Limited)  and  the  pri- 
vate owners  and  occupiers  of  the  several  houses,  shops,  buildings^ 
and  places,  and  conduced  to  the  convenient  occupation  of  such  houses, 
shops,  buildings,  and  places,  and  were  done  at  the  request  and  with  the 
apprbation  of  the  respnective  owners  and  occupiers  thereof.  The  defend- 
ants used  all  reasonable  despatch  in  digging  the  said  trenches  and 
*66S1  *^^y^^8  down  the  said  mains  and  service-pipes,  both  for  the  pab- 
-■  lie  and  private  lighting  of  the  town,  and  in  restoring  the  said 
footpaths  and  pavements,  and  the  said  streets  and  highways ;  and  during 
ti>e  time  that  the  said  trenches  were  being  dug  and  were  open,  and  the 
said  mains  and  pipes  were  being  laid,  the  said  footpaths  and  paremeJits, 
and  the  said  streets  and  highways,  were  not  otherwise  interfered  with 
than  was  necessary  for  digging  the  said  trenches  and  laying  the  said 
mains  and  pipes.  Before  the  trenches  for  public  or  private  lights  were 
dug,  and  the  several  mains  and  service-pipes  were  laid,  the  said  Longton 
Gas  Company  (Limited)  had  obtained  the  consent  of  the  Board  of 
Surveyors  of  Highways  of  the  town  o(  Longton,  and  the  approva! 
and  consent  of  the  inhabitants  of  Longton  in  public  meeting  assembled 
and  convened  by  the  chief  bailiff ''  to  consider  and  determine  on  the  best 
measures  to  be  taken  to  promote  the  establishment  of  The  Longton 
Gas  Company,"  to  the  said  trenches  being  dug,  and  mains  and  pipes 
being  laid  for  both  public  and  private  lights.  The  lord  of  the  manor 
of  Longton,  having  been  also  applied  to,  had  written  a  letter  to  the 
solicitor  of  the  Company  in  these  words:  '^  Your  Company  is  qaitt 
welcome,  so  fiir  as  I  am  concerned,  to  lay  down  your  mains  and  pipes 
in  the  streets  of  Longton,  provided  they  agree  to  pay  me  £6.  Si.  a 
year.  As  soon  as  the  Company  is  sufficiently  constituted,  you  can 
send  a  draft  of  an  agreement  fbr  their  approval  to  ray  soHcitora.**  And 
after  the  acts  charged  in  the  lour  first  counts,  but  before  ^e  ads 
charged  in  the  fifth  count,  the  Compaay  obtained  the  lieenae  andv 
seal  of  the  said  lord  of  the  manor,  which  includes  the  towaakip  of 
Longton.  {A  copy  of  this  license  was  annexed  to  and  was  to  ke 
referred  to  a»  part  of  the  eaee.    ^Ibd  special  iaots  xelatiag  1^  the 
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^okarges  in  each  couxrt  of  tbe  ia4iotm«Dt,  taken  separately,  r«M4 
were  then  staled  in  the  oaae.  It  19  aQneoesearyi  however,  tp  I-  ^^ 
Mt  these  out.) 

The  Court  was  to  draw  inferences  of  fact,  and  to  be  at  liberty  to 
give  leave  to  have  the  case  turned  into  a  special  verdict 

The  questions  for  the  opinion  of  the  Court  were:  First,  Whether, 
inder  the  circumstances  before  mentioned,  the  defendant  Josepb 
Kfiight  ought  to  be  found  Guilty*  If  the  Court  should  be  of  opinion 
in  the  affirmative,  then  the  verdict  agaipst  him  was  to  stand  on  the 
fourth  count  only ;  otherwise  that  verdict  was  to  be  set  aside  and  4 
verdict  of  Not  guilty  entered. 

Secondly,  whether  the  verdict  of  Guilty  was  to  stand  against  the 
other  defendants,  as  regards  the  acts  done  for  the  purpose  oi  the  pub- 
lic lighting  of  the  said  streets,  rosyds,  Unes,  and  other  public  passages 
aod  places. 

Thirdly,  whether  the  verdict  of  Guilty  was  to  stand  against  the  said 
other  defendants,  as  regards  the  acts  done  for  the  purpose  of  supply- 
ing gas  to  private  individuals  for  the  lighting  of  the  said  private 
houses,  shops,  buildings,  and  places. 

If  the  Court  should  be  of  opinion  in  the  affirmative  on  either  of 
the  above  questions,  then  the  verdict  of  Guilty  was  to  stand  on  such 
one  or  more  of  the  counts  as  the  Court  should  direct;  otherwise  it 
was  to  be  set  aside  and  a  verdict  of  Not  guilty  entered. 

The  case  was  argued  in  last  Hilary  Term.(a) 

Bovill^  for  the  Crown,  cited  Ellis  v.  Sheffield  Gas  Consumers'  Com- 
pany, 2  E.  &  B.  767  (E.  C.  L.  B.  vol.  nb\  and  Bex  v.  Medley,  6  C.  & 
R  292  (E.  C.  L.  B.  vol  25). 

*SiT  FUzroy  Kelly,  for  the  defendants,  cited  Bex  v.  Jones,  r«/i/>|r 
8  Campb.  230,  Begins  v.  Betts,  16  Q.  B.  1022  (E.  C.  L.  B.  vol.  >■  ^^ 
71X  and  Begins  v.  Bussell,  3  E.  &  B.  942  (E.  C.  L.  B.  voL  77). 

Bavill  was  heard  in  reply. 

The  arguments  on  both  sides  sufficiently  appear  from  the  judgment 
of  the  Court  Cur.  adv,  vuU, 

CocKBUBN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  indictment  in  this  case  charged  the  defendants  with  obstructing 
certain  highways  and  footways  in  the  town  of  Longton,  in  the  county 
of  Stafford,  by  placing  earth  and  bricks  there,  and  by  digging  trenches 
therein.  At  the  trial,  the  Company  and  certain  of  the  defendants 
were  convicted,  subject  to  the  opinion  of  this  Court  upon  a  special 
case,  from  which  the  Allowing  facts  appeared.  In  the  town  of  Long- 
ton  there  was  a  gas  Companyi  established  by  an  Act  of  Parliament 
which  incorporated  the  provisions  of  The  Genenil  Gas  Companies  Act. 
There  was  also  a  body  of  Commitssioners  for  the  purpose  of  public 
lighting,  with  powers  to  lay  down  mains  and  pipes  for  the  public 
lighting  of  the  town,  but  with  no  powers  to  supply  or  lay  down  pipes 
for  the  supply  of  private  houses  or  individuals.  The  Commi^ioners, 
who  had  formerly  been  supplied  with  gas  by  the  old  Company,  entered 
into  a  resolution  to  transfer  and  did  duly  transfer  their  powers  to  th|6 
defendants,  The  Longton  Gas  Company  (Limited),  who  were  a  joint 
stock  Company,  but  without  any  parliamentary  powers  w  a  r#agA 
gas  Oompany.    The  indictmei^t  was  preferred  against  the  Com-  '- 

(a)  SatBidfty,  21it  J^awiy*    9ff9rf  Coo|(bfi(i^  C^  J(.,  Crompton  tad  Hill,  Ji. 
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panj  for  obstracting  the  public  highway  by  opening  trenches  and 
laying  down  pipes  for  conveying  gas  to  the  public  lights  and  to  pri- 
vate premises.  On  the  argument  before  us  it  was  conceded,  on  the 
part  of  the  Crown,  that  the  conviction  could  not  be  sustained  against 
die  defendants  in  respect  of  any  of  the  acts  done  in  making  and  laying 
down  mains  and  pipes  for  the  public  lighting  of  the  town,  the  acts  in 
such  respect  being  authorized  by  the  powers  transferred  to  them  by 
the  Commissioners.  It  was  admitted,  on  the  part  of  the  defendants^ 
that  they  had  no  parliamentary  powers  which  gave  them  authority  to 
create  obstructions  or  lay  down  pipes  for  private  supply.  The  ques- 
tion, therefore,  was  confined  to  the  acta  done  bv  the  defendants  in 
laying  down  bricks  and  earth,  and  digging  trenches,  in  one  instance 
across  the  street,  but  in  the  other  instances  across  the  footway  of  the 
street,  for  the  purpose  of  laying  down  supply  or  service  pipes  to  pri- 
vate houses,  from  the  mains  laid  down  under  the  powers  of  the  Com- 
missioners for  public  lighting.  It  appeared  that  these  service-pipes 
had  been  laid  down  by  the  joint  stock  Company  at  the  request  and 
by  the  direction  of  the  owners  of  the  houses ;  and  that  they  had  been 
so  laid  down  carefully,  without  creating  any  unnecessary  nuisance. 
It  was  not  disputed,  however,  that  the  highway  was  obstructed,  so  as 
to  amount  to  an  indictable  nuisance,  unless  the  defendants  were  jus- 
tified in  committing  the  acts  complained  of  in  the  exercise  of  the 
right  of  each  householder  to  make  such  slight  temporary  obstruction 
on  a  highway  or  footway  as  may  be  necessarily  incidental  to  the  en- 
♦6671    J^y^^®^^  ^^  ^^^  property,  such,  for  example,  as  *the  obstruction 

^  caused  in  using  the  common  coal-holes  in  the  pavements,  the 
unloading  of  carts,  the  putting  up  boards  for  repairing,  and  other 
.similar  temporary  obstructions.  We  are  of  opinion  that  the  present 
case  does  not  fall  within  any  of  the  exceptions  to  the  general  law  as 
to  the  obstruction  of  highways.  We  find  no  authority  according  to 
which  so  wide  and  large  an  exception  to  the  general  rule  is  established 
as  would  allow  either  a  private  person  or  a  body  acting  at  the 
request  of  private  persons  to  open  the  streets  for  the  purpose  of  supply- 
ing private  houses  with  water  or  gas  from  sources  from  which  a  sup- 
ply of  water  or  gas  may  be  procured.  Such  an  act  is  not,  in  any 
respect,  a  user  of  the  highway,  such  as  occurs  where  a  cart  or  carriage 
stops  before  a  door,  or  where  goods  are  unloaded  in  the  highway,  to 
be  immediately  taken  into  the  house.  Such  matters  may  well  be  said 
to  be  a  use  of  the  highway  as  a  highway :  and  this  is  made  more 
clear  by  the  rule  that  where  there  is  an  excess  or  abuse  in  such  case 
the  party  is  indictable.  Thus,  where,  instead  of  using  the  highway 
merely  for  taking  the  goods  in,  the  party  sawed  blocks  of  wood  in 
the  street  before  taking  them  in,  he  was  held  to  be  indictable  for  so 
doing.(a)  The  case  put,  of  the  coal-holes  in  the  pavement  of  a  street, 
is  perhaps  the  one  apparently  most  in  favour  of  the  defendants.  It  is 
not,  however,  to  be  assumed  that  there  is  any  right  in  the  owner  of  a 
house  to  open  the  pavement  to  make  a  new  coal-hole  where  none  has 
existed  before.  He  could  not,  we  think,  make  a  new  hole  in  the 
middle  of  the  street,  if  his  cellar  extended  so  far.  In  many  inatapoei^ 
*6681  °^  do^^^'  Buch  coal-holes  may  be  of  right,  as  ^where  they  have 

^  been  made  when  the  houses  were  first  built,  and  bo^  as  was 

(a)  Sax  «.  Jonef,  S  Ompli.  SSI. 
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suggested  during  the  argument,  the  highway  has  been  dedicated  sub- 
ject to  such  use.    In  many  cases  of  a  single  obstruction  for  a  snort 
time,  for  the  purpose  of  obtaining  some  such  advantage,  there  would 
probably  be  no  indictment,  although  the  party  might  strictly  be  liable 
to  indictment,  and  although,  were  such  instances  multiplied,  it  might 
become  necessary  to,indict.     It  may  also  be  that  the  almost  universal 
use  of  coal-holes  may  have  led  to  their  not  being  complained  of  as 
they  might  be,  or  their  being  regarded  as  a  usual,  if  not  a  necessary, 
means  of  enjoying  the  house,  if  made  in  their  usual  place.     They  do 
not,  in  any  of  these  respects,  appear  to  be  analogous  to  the  case  now 
before  us;  for  there  is  no  evidence  that  the  right  here  claimed  origi- 
nated in  any  reservation,  nor  is  its  exercise  matter  of  absolute  neces- 
sity ;  nor  is  it  one  ordinarily  exercised  by  the  owners  of  property, 
except  under  parliamentary  powers,  and  subject  to  regulations  imposed 
for  the  protection  of  the  public.     The  case  is  not  one  of  absolute 
necessity,  either  for  the  party  or  for  the  public,  as  in  the  case  of  a 
hoarding  required  during  the  repairing  of  a  house  to  protect  the  pub- 
lic, or  in  the  case  of  putting  a  laader  against  a  house  to  clean  windows, 
or  to  escape  in  the  case  of  fire.    General  convenience  is  greatly  against 
the  allowing  private  persons,  or  Companies  without  parliamentary 
powers,  to  interfere  from  time  to  time  with  the  public  streets.     The 
making  such  openings  from  time  to  time  for  water,  gas,  sewerage,  and 
other  purposes,  and  the  opening  of  the  streets  for  repairs  and  altera- 
tions, are  a  serious  inconvenience,  even  when  done  under  the  restric- 
tions which  an  Act  of  Parliament  puts  upon  the  persons  clothed  with 
^parliamentary  authority  so  to  act ;  and  it  would  be  difficult  to  r*ggo 
see  how  far  the  annoyance  might  extend,  if  unauthorized  deal-   '- 
ings  of  this  nature  with  the  highways  were  allowed.    Is  every  private 
person  to  be  at  liberty  to  open  the  street  for  laying  down  a  pipe  to  any 
gas  works,  or  to  any  conduit  of  water,  or  to  any  well  or  fountain  in 
a  market  place  ?     How  far  is  such  a  right  to  extend  ?    If  everybody 
may  lay  down  such  a  pipe  from  the  nearest  water  or  gas,  how  great 
would  be  the  inconvenience  from  the  continual  opening  of  the  streets 
for  the  first  laying  down  and  for  the  constantly  recurring  purpose  of 
repairing.     Were  such  private  rights,  as  to  ^as,  sewerage,  ana  water 
pipes,  to  be  allowed,  the  highways  would  be  in  a  constant  state  of 
obstruction.    The  present  is  an  exceptional  case,  where  it  happens, 
from  the  fact  of  the  mains  being  laid  for  public  purposes,  that  it  is 
more  easy  to  get  at  the  supply  of  gas  than  in  ordinary  cases ;  but 
this  ought  not  to  affect  the  principle.     The  case  does  not  seem  to  us 
to  fall  within  what  may  be  called  the  ordinary  incidents  and  rights 
which,  in  common  sense  and  from  common  use,  are  understood  to 
appertain  to  the  enjoyment  of  property.    On  the  contrary,  such  a  right 
as  is  here  claimed,  of  interfering  with  the  streets,  is  never  exercised 
except  under  the  authority  of  Acts  of  Parliament  conferring  special 
powers,  with  great  care  and  under  proper  control,  in  the  case  of  gas» 
by  placing  the  Companies  supplying  it  under  the  provisions  of  The 
General  Gas  Works  Companies  Act,  according  to  which  the  parties 
are  subjected  to  wholesome  restrictions  and  to  the  control  of  the  magis* 
trates.     We  think,  therefore,  that  the  obstructions  in  question  are 
indictable,  and  that  the  conviction  was  right ;  and  the  verdict  must  be 
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*6701  ^'^^^^^  aQcordiQglj.  A  *questiQa  wa9  raised,  but  not  very 
^  seriously  pressed,  as  to  whether  ope  of  th^  defendants,  who  had 
given  directions  to  have  the  particular  work  done  to  his  own  house, 
was  properly  convicted.  On  this  we  entertained  no  doubt,  as  th^ 
party  giving  orders  V)  commit  a  nuisance  is  a  principal  in  the  transac- 
tion. It  was  agreed  at  the  trial  that  the  aefendants  should  be  at 
liberty  to  turn  the  case  into  a  special  verdict  if  the  Coyrt  should  thiok 
fit  to  give  them  leave  so  to  do ;  and;  considering  the  importance  of 
the  question,  we  think  it  quite  right  that  such  leave  should  be  given. 
If  that  course  is  taken,  that  which  was  conceded  in  the  argument  mus( 
be  found  as  a  fact  in  the  special  verdict,  namely,  that  there  was  ob* 
struction  to  the  road ;  and  the  question  must  be  as  to  whether  tb^ 
parties  are  indictable  for  making  such  obstruction,  under  the  circum- 
stances. Our  judgment  will  be  for  the  Crown,  as  to  the  obstructions 
Rising  from  laying  down  the  service-pipes. 

Judgment  for  the  Crpwn. 

A  householder  adjoining  a  highway  sity  for  it;  but  such  necessity  will  not 
9iay  make  an  excavation  for  an  area  be  presumed  from  the  fact  that  the 
if  properly  guarded,  and  not  continued*  building  was  being  erepted  in  a  popv- 
for  an  anreasonable  length  of  time  :  lovs  city;  it  must  be  ^hown:  Wood  r. 
Clark  V.  Fry,  8  Ohio  N.  S.  358 :  and  Mears,  12  Ind.  515 :  and  the  owner 
he  may  throw  hia  fuel  on  the  street  of  land  across  which  a  public  highway 
Ibr  the  purpose  of  having  it  carried  runs  may  have  a  drain  pr  waterooonf 
into  his  house :  Commonwealth  v.  Pass-  over  it,  provided  he  construeta  %ui 
^ore,  1  S.  &  R.  219;  and  place  buildr  keeps  up  hridgaa :  28  Pe^Da.  St  Ber- 
ing materials  there  if  there  is  a  neoes-  855. 


MEMORANDUM. 

In  this  Vacation,  Sir  William  Henry  Watson,  Knight,  one  of  tbf 
Barons  of  the  Oourt  of  Exchequer,  died.  He  was  sucoeeded  in  tb^ 
following  Term  by  James  Plaisted  Wilde,  Esq.,  one  of  Her  Majesly^^ 
Counsel,  who,  upon  being  called  to  the  degree  of  the  C'Oif,  gave  ringa 
wi^h  the  motto  ''Veritas  victrix."  He  shortly  afterwards  reo^ved 
the  honour  pf  knighthood. 
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TWBNTT-THIBD  TEAR  OF  THB  REIQN  OF  TICTORIA.    1860. 


The  Judges  vrho  usaallj  aat  in  banc  is  this  Term  were :— > 

GocKBirBK,  C.  J.  Hill,  J. 

Cbompton,  J.  Blacebcbit,  J. 


HEDEN  V.  The  ATLANTIC  ROYAL  MAIL   STEAM  NAVI- 
GATION COMPANY.    April  20. 

A  pl^tiff  in,  amongst  other  actions,  detinue,  who  sues  in  a  anperior  Court,  when  he  might 
itare  sued  in  the  London  Sheriffs'  Court,  and  reoorers  hy  verdict  lee>  than  20^.,  is,  hy  Th« 
Uodon  (City)  Small  DehU  Extension  Act,  1853  (16  A  16  Vict  e.  Ikxvii.),  leet  131,  to  he 
•Dtided  to  hia  eotta  if  the  Judge  hefore  whom  the  verdict  is  obtained  ''shall  forthwith  certify 
00  the  back  of  the  reeord  that  it  appeared  to  him  at  the  trial  that"  '*  there  was  a  infieient 
nuen  for  bringing  the"  "  action  in  the"  superior  Court. 

At  the  trial,  on  3d  February,  of  such  an  action,  plaintiff  had  a  verdict  for  iOL,  and  thereupon 
applied  to  the  presiding  Judge  for  a  certificate  for  costs.  The  Judge  took  tioA  to  consider  tha 
applieatlon,  'defendants  raising  no  ol^tloa  to  that  eoatm.  On  Ibth  "Ethnufj,  the  Jvdgo 
Knwted  the  certificate. 

Held,  that  defendants  were  precluded  from  objecting  that  the  oertificato  waa  not  granted 
forthwith,  within  the  meaning  of  the  statute. 

Dbttnue.    At  the  trial,  before  Cockbum,  C.  J.,  at  the  sittings  at 
Westminster  after  last  Hilary  Term,  *the  plaintiff  had  a  vcr-   r^ajo 
diet,  with  10/.  damages.     The  defendants  carried  on  their  ^ 
business  within  the  jarisdiction  of  the  London  Sheri&'  Court;  and, 
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consequently,  the  plaintiff's  counsel,  as  soon  as  the  verdict  was  de- 
livered, applied  to  the  learned  Judge  to  certify,  under  sect.  121  of  the 
London  (City)  Small  Debts  Extension  Act,  1852,  15  k  16  Vict  c. 
Ixxvii.,  that  there  was  a  sufficient  reason  for  bringing  the  action  in 
the  superior  Court.  His  Lordship  declined  to  grant  a  certificate  at 
once,  but  said  that  he  would  take  time  to  consiaer  the  application; 
to  which  the  defendants'  counsel  made  no  objection.    The  trial  took 

I)lace  on  8d  February,  and  on  15th  February  the  application  to  the 
earned  Judge  was  renewed,  on  behalf  of  the  plaintiff;  when  his  Lord- 
ship, on  being  informed  that  certain  similar  actions  which  had  been 
brought  against  the  defendants  would  not  be  proceeded  with,  gave 
the  certificate  as  asked  for. 

Tompson  Ohitty  now  moved,  on  behalf  of  the  defendants,  for  a  rule 
calling  on  the  plaintiff  to  show  cause  why  the  certificate  should  not 
be  rescinded. — Sect.  121  of  the  London  (City)  Small  Debts  Extension 
Act,  1852,  enacts  that  if  the  plaintiff  in,  amongst  other  actions,  detinue, 
recovers  less  than  20Z.  by  verdict,  in  a  superior  Court,  "and  the  Judge" 
*'  before  whom  such  verdict  shall  be  obtained  shall  forthwith  certify 
on  the  back  of  the  record  that  it  appeared  to  him  at  the  trial  that'^ 
"  there  was  a  sufficient  reason  for  bringing  the  said  action  in  the  Court 
in  which  the  said  action  was  brought,  the  plaintiff  in  such  case  shall 
have  the  same  judgment  to  recover  his  costs  that  he  would  have  had 
if  this  Act  had  not  been  passed."  By  reason  of  this  enactment,  it  is 
*6731  ^^^^^^^^  ^^^^  ^^^  Judge's  certificate  be  given  at  the  *trial ; 
J  otherwise,  the  Judge  cannot  be  said  to  certify  "forthwith." 
[CocKBURN,  C.  J. — ^I  thought,  at  the  trial,  that  the  action  was  properly 
brought  in  the  superior  Court,  but  reserved  my  decision  becaiise  I 
considered  that  the  costs  of  the  other  actions  ought  not  to  be  thrown 
upon  the  defendants.  As  soon  as  I  was  informed  that  those  actions 
were  to  be  discontinued,  I  gave  my  certificate.  Crompton,  J. — The 
counsel  for  the  defendants  made  no  objection  at  the  trial  to  the  Judge 
taking  time  to  consider.]  The  defendants'  counsel  gave  no  express 
assent  to  the  delay.  Chaplin  v.  Levy,  9  Exch.  678,t  is  directly  in 
point  to  show  that  where  the  plaintiff,  in  a  case  of  this  description, 
recovers  less  than  20?.,  the  Judge's  certificate  for  costs  must  be  granted 
at  the  trial,  and  that  it  is  only  in  cases  where  the  amount  recovered  is 
between  20?.  and  50t  that  the  certificate  may,  by  reason  of  sect  119 
of  the  Act,  be  granted  within  a  convenient  time  after  the  trial.  Cas- 
trique  v.  Page,  13  Com.  B.  458  (E.  C.  L.  R.  vol.  76),  shows  that,  where 
less  than  2QI  is  recovered,  the  plaintiff  loses  his  costs  absolutely, 
unless  the  Judge  certifies  under  sect.  121.  [Crompton',  J. — ^By  not 
objecting  to  the  course  pursued  by  the  Judge,  the  defendants  most  be 
taken  to  have  assented  to  it.] 

Per  CuRiAM.(a) — ^There  can  be  no  rule.  Bule  refused. 

(a)  Cookbarn,  C.  J.,  Crompton  and  Blaokbrnn,  Jt. 
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*HOBL£T,  Appellant,  v.  BOGEBS,  Respondent       r*^.*^ 

April  21.  I- °'* 

By  stit  {  G.  4,  e.  83,  s.  3,  it  if  mAde  a  punishable  offeoM  in  any  p«non,  who  hai  the  meant 
of  Bftintaioiog  bii  family,  to  wilAilly  refaae  or  negleet  ao  to  do,  whereby  any  of  hie  family, 
vbom  be  ti  legally  boond  to  maintain,  become  ehargeable  to  any  pariih«  By  aeet  6  any  one 
nay  apprehend  and  take  before  a  magistrate,  or  may  deliver  to  any  eonstable,  to  be  taken 
before  a  magistrate,  "  any  person  who  shall  be  found  olTending"  against  the  Act ;  and  any 
eonstable  refusing  or  neglecting  wilfully  to  apprehend  such  an  offender  is  made  liable  to  eon- 
Tietioo.  By  sect.  7  magistrates  are  empowered  to  grant  warrants  for  the  apprehension  of. 
offeoders  against  the  Aot 

Held,  that  a  constable  is  not  liable  to  conviction  under  sect  6  for  reftising  to  apprehend/ 
witboat  a  warrant,  at  the  request  of  the  relicTing  officer  of  a  parish,  a  man  charged  by  the 
officer  with  having  wilfully  neglected  to  support  his  wife,  and  caused  her  to  become  chargeable 
to  the  pariih ;  the  person  so  charged  not  being,  even  if  guilty,  "  found  offending^  within  the 
meaaiDg  of  that  section. 

Case  stated,  under  stat.  20  &  21  Yict.  c.  48,  by  one  of  the  Metro- 
politan Police  Magistrates,  as  follows. 

This  matter  came  on  before  roe,  on  8th  December,  1859,  upon  a 
summons  taken  out  by  the  appellant,  Horley,  charging  the  respond- 
ent, who  is  one  of  the  Metropolitan  Police  constables,  with  '*  unlaw- 
fully refusing  to  take  into  his  custody  from  Horley  one  James  Whist- 
ler, who  was  found  by  him  offending  against  stat.  5  G.  4,  c.  83,  intituled 
'An  Act  for  the  punishment  of  idle  ana  disorderly  persons,  and  rogues 
and  vagabonds,'  and  was  apprehended,  for  so  offending,  by  Horley." 

The  only  witness  examined  was  Horley,  who  stated  as  follows.  "  I 
am  relieving  officer  of  Christ  Church  District,  in  St.  Saviour's  Union. 
There  was  a  person  of  the  name  of  Charlotte  Whistler  in  the  work- 
house receiving  relief.  On  17th  November  last,  I  went,  from  informa- 
tion I  received,  to  a  house,  No.  121,  Waterloo  Boad.  I  found  the 
hushand  of  the  woman  who  was  chargeable ;  he  was  removing  goods. 
I  believe  he  was  residing  at  that  house.  I  charged  him  with  neglect- 
ing to  support  his  wife ;  and  I  said  I  was  the  relieving  officer  of  Christ 
Church.  He  said  she  was  quite  able  to  support  herself,  *as  1-41^75 
she  could  earn  lOs.  per  week,  and  she  had  not  been  faithful.  '• 
I  said  that  was  a  question  that  must  be  settled  by  the  magistrate.  I 
Bent  for  a  constable,  and  defendant  came,  and  I  told  the  constable  that 
I  was  relieving  officer  of  St.  Saviour's  Union;  that  Whistler's  wife 
was  chargeable ;  and  that  I  wished  him  to  convey  Whistler  to  the 
Police  Court.  He  at  first  said  he  would.  Whistler  said  he  did  not 
see  why  he  should  support  her ;  she  went  with  other  men.  The  con- 
stable said  to  me,  '  I  suppose  you  have  a  warrant.'  I  said  I  had  not> 
and  he  said  his  orders  were,  not  to  take  such  a  charge,  and  he  refused 
to  take  the  man.  I  said,  'You  observe  the  man  is  removing  away;' 
and  I  asked  the  man  for  his  address,  and  the  man  refused  to  give  it  to 
me.    I  have  not  seen  the  man  since. 

Cross-examined.  ''I  had  not  taken  any  pains  to  ascertain,  before  I 
sent  for  a  constable,  whether  the  man  was  able  to  support  his  wife. 
I  did  not  know  the  constable.  When  the  constable  refused  to  take 
the  man,  I  said,  '  I  shall  take  your  number,  as  I  wish  to  have  the 
point  settled.'    Whistler  did  not  say  he  would  go  to  the  station." 

Re-examined.  "The  man  admitted  he  earned  16«»  per  week;  in 
the  presence  of  the  constable." 
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The  decision  of  the  case  depends  npon  the  construction  of  the  8d, 
4tli,  5th,  6th,  and  7th  sections  of  stat.  6  O.  4,  c.  8ft,  commonly  called 
fthe  Vagrant  Act  Under  the  cifcumstances,  as  proved  before  me,  I 
was  of  opinion  that  the  respondent  was  not  bound  to  take  Whistler 
iaio  custody,  inasmuch  as  he,  Whistler,  was  not  found  offending  against 
the  above-mentioned  Act  of  Parliament ;  and  I  therefore  dismissed  the 
Summons.  The  appellant,  being  dissatisfied  irith  my  determination, 
applied  to  me  to  state  this  case. 

*ft7ft1  *  Oollier^  for  the  appellant. — The  respondent  was  bound  to  take 
J  Whistler  into  custody.  By  stat.  5  Or.  4,  c.  83,  s.  3, "  Every  person 
being  able  wholly  or  in  part  to  maintain"  **  his"  **  fiimily,  by  work  or 
by  other  means,  and  wilfully  refusing  or  neglecting  so  to  do,  by  which 
refusal  or  neglect"  **  any  of  his"  "  family  whom  he"  "  may  be  legally 
bound  to  maintain,  shall  have  become  chargeable  to  any  parish^' 
"  shall  be  deemed  an  idle  and  disorderly  person  within  the  true  intent 
and  meaning  of  this  act ;"  and  may  be  committed  to  the  House  of  Cot- 
rection.  By  sect.  4,  persons  committing  certain  offences  therein  men« 
tioned  are  to  be  deemed  rogues  and  vagabonds ;  and,  by  sect.  5,  cer- 
tain persons  are  to  be  deem^  incorrigible  rogues.  Sec.  6  enacts  that 
"  It  shall  be  lawful  for  any  person  whatsoever  to  apprehend  any  per- 
son who  shall  be  found  offenaing  against  this  Act,  and  forthwith  to  take 
him  before"  a  magistrate,  to  be  dealt  with  according  to  the  Act,  ''  or 
to  deliver  him"  *'  to  any  constable  or  other  peace  officer  of  the  place  where 
he"  '*  shall  have  been  apprehended,  to  be  so  taken"  before  a  magis- 
trate; "and  in  case  any  constable  or  other  peace  officer  shall  refuse 
or  neglect  wilfully  to  take  such  offender  into  his  custody,  and  to  take" 
hiTh  before  a  magistrate,  ''  it  shall  be  deemed  a  neglect  of  duty  in  such 
constable  or  other  peace  officer,  and  he  shall  on  conviction  be  pun- 
ished" as  the  Act  directs.  And,  by  sect.  7,  magistrates  are  empowered 
to  grant  warrants  to  apprehend  persons  who  have  committed  or  are 
suspected  of  having  committed  any  offence  against  the  Act  The 
question  turns  upon  the  construction  of  sect.  6.  Whistler  was  ''found 
offending"  within  the  meaning  of  that  section,  when  the  appellant  di* 
rected  the  respondent  to  take  him  into  custody,  telling  the  respondent, 

*6771  ^^  ^^^  ^^^  ^^™^'  ^what  the  offence  charged  against  Whistler 
-■  was.  The  respondent  was  bound  to  act  upon  the  information 
given  him,  that  Whistler's  wife  was  chargeable.  [Cockburn,  C.  J.— 
The  offence  charged  against  the  man  was  not  one  obvious  to  the  eye 
and  senses  of  the  constable  at  the  time  the  charge  was  made,  and  ii 
cannot  be  said  that  the  man  was  then  found  committing  it.  How  was 
the  constable  to  know  whether  the  wife  was  or  was  not  living,  as  her 
husband  alleged,  with  another  man ;  or  to  decide  that  all  the  circum 
stances  existed  necessary  to  constitute  the  offence  7  Application  for 
a  warrant  ought  to  have  oeen  made  to  a  magistrate  in  the  first  instance, 
under  sect.  7.] 

T,  F.  JSllts,  contrd,  was  not  called  upon. 

Pek  CuRiAir.(a) — The  facts  sufficient  to  create  the  alleged  offenca 
were  out  of  the  knowledge  of  the  constable.  The  summary  power  to 
apprehend  without  a  warrant,  given  bj  the  stittute,  applies  only  to 
cases  where  the  offence  is  apparent  find  is  in  course  of  perpetration  b^ 
the  offender,  before  the  eyes  of  the  constable ;  not  to  cases  where  U 

(a)  Cockbun,  C.  J.,  CromptoD,  HUl,  ud  Blaoklmni,  Jt. 
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depends  upon  circumstances  unknown  to  the  constable  whether  the 
ofience  has  been  committed  or  not. 

Judgment  for  the  respondent. 


*The  LUTON  LOCAL  BOARD  OF  HEALTH,  Appellants,   .^^^^^ 

V.DAVIS,  Eespondent.   April  21.  ■-  ^'^ 

At  the  hearing,  by  jnstiees,  of  a  summons  taken  oat  by  appellants  against  respondent,  for 
joa-payment  of  a  special  district- rate  to  which  he  bad  been  assessed  by  appellants,  a  Local 
Board  of  Health,  under  The  Pablic  Health  Act,  1848,  11  A  12  Vict  o.  63,  s.  86,  it  appeared 
that  the  rate  was  good  on  the  face  of  it,  and  had  not  been  appealed  against;  and  that  respond- 
ent had  failed,  after  due  demand,  to  pay  it.  Respondent,  howerer,  contended  that  the  rate  was 
btd,  on  the  ground  that  it  was  made  in  order  to  pay  off  money  borrowed  by  appellants  for  the 
exMQtion  of  works  not  of  a  permanent  nature ;  whereas,  under  sect.  86  of  the  Act,  special 
district-rates  may  be  made,  and,  under  sect.  107,  money  may  be  borrowed,  in  respect  of  such 
works  only.  It  further  appeared  that  the  General  Board  of  Health  had  consented  to  the 
borrowing  of  the  money  by  appellants  on  the  credit  of  the  special  district-rates,  for  the  execu- 
tion of  the  works  in  question ;  and  had  declared  themselves  satisfied  that  the  works  were  of  • 
permaoMit  nature. 

The  justices  declined  to  Issue  a  distress- warrant  to  enforce  the  rate ;  and  stated  a  ease,  undo? 
slftt  20  k  21  Vict.  o.  43,  for  the  opinion  of  this  Court  whether,  under  the  circumstances,  they 
ottght  to  hare  done  so. 

Held,  that  the  justices  were  bound  to  hare  issued  the  warrant,  the  rate  being  good  on  its  faee 
tad  Qoappealed  against,  and  respondent's  objection,  if  well  founded,  being  ground  for  an  appeal 
ij^ainst  it,  under  sect  135  of  the  Public  Health  Act,  to  The  Quarter  Sessions,  which  alone  had 
jarisdiotion  to  decide  on  the  validity  of  the  rate. 

Case  stated  by  jastices  of  Bedfordshire,  under  stat.  20  &  21  Yiet. 
C.43. 

At  the  Petty  Sessions  held  at  Luton,  in  Bedfordshire,  on  28th 
March,  1859,  a  summons  came  on  for  hearing  by  which  Frederick 
Davis,  the  respondent,  was  required  to  show  cause  why  he  had  not 

id  and  why  he  refused  to  pay  the  sum  of  1?.  25.  lOrf.,  assessed  on 
im  for  a  special  district-rate  due  to  The  Luton  Local  Board  of  Health, 
the  appellants.  It  was  proved  or  admitted  that  The  Public  Health 
Act,  1848,  11  &  12  Vict.  c.  63,  except  sect.  50  thereof,  was  in  force 
throughout  the  entire  area  comprised  within  the  boundaries  of  the 
township  of  Luton,  which  had  been  duly  constituted  a  district  for  the 
purposes  of  that  Act.  That  the  appellants.  The  Local  Board  of  Health 
for  the  said  district,  for  the  purpose  of  improving  the  sanitary  condi- 
tion thereof,  especially  *by  means  of  certain  works  of  paving,  r^gi^g 
flagging,  channelling,  and  curbing  certain  streets  and  places  '■ 
therein,  applied  to  The  General  Board  of  Health  for  its  consent  to 
their  contracting  a  loan,  and  mortgaging  the  special  district-rates 
under  their  care,  in  order  to  carry  out  such  improvements,  amount- 
ing to  the  sum  of  5902t  los.  That  thereupon  the  said  General  Board 
consented  to  the  borrowing  and  taking  up  at  interest  the  said  sum,  on 
the  credit  of  the  said  special  district-rates ;  and  that  the  appellants,  in 
pursuance  of  the  said  Public  Health  Act,  1848,  borrowed  of  the  Pub- 
lic Works  Loan  Commissioners  the  sum  of  5900i.,  for  the  purpose 
aforesaid,  upon  mortgage  of  all  and  every  the  special  district-rates 
which  had  been  or  should  be  made  within  the  said  district,  according 
to  the  said  Act,  and  all  and  every  other  rate  and  rates  which  the  ap< 
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pellants  had  power  to  charge  for  the  purposes  of  that  security,  with 
five  per  cent,  interest  on  such  sum  or  such  part  thereof  as  should 
remain  due  until  the  whole  should  be  paid. 

Copies  of  the  aforesaid  application,  of  the  estimate  referred  to  in  it, 
of  the  consent  of  the  General  Board  of  Health,  and  of  the  survejor'a 
report  as  to  the  most  advantageous  mode  of  contracting  for  the  works, 
were  annexed  to  the  case,  and  were  to  form  part  of  it.  Of  these  docu- 
ments the  following  extracts  are  alone  material. 

The  application,  dated  22d  May,  1856,  stated  that  The  Local  Board 
had,  for  some  time,  been  considering  the  propriety  of  paving  the  paths 
of  certain  old  and  new  streets  in  the  town  of  Luton,  which  were  then 
in  a  very  dirty  and  defective  state ;  and  that  their  surveyor  had  made 
a  survey  and  estimate  of  the  expenses  of  such  paving,  which  was  for- 
*6801  "^^^^^^^  ^^^^  ^^®  application,  for  the  *consideration  of  the  Gen- 
^  eral  Board,  who  were  thereby  requested  to  give  their  assent  to 
the  Local  Board  obtaining  a  loan  for  the  intended  works. 

The  consent  of  the  General  Board,  dated  1 8th  July,  1856,  recited 
(inter  alia)  that  the  Local  Board  had  applied  to  the  General  Board  for 
its  consent  to  the  borrowing  and  taking  up  at  interest,  upon  the  credit 
of  the  special  district- rates  to  be  made  within  the  district,  of  the  sum 
of  5902^.  15«.,  for  the  purpose  ofexecuting  certain  permanent  works  of 
paving  within  the  said  district,  the  repayment  of  which,  with  interest, 
the  Local  Board  proposed  to  secure  by  a  mortgage  or  mortgages  of 
the  said  rates ;  and  that  the  General  Board,  after  due  inquiry  and 
examination,  was  satisfied  that  the  works,  in  respect  of  which  the 
said  sum  was  intended  to  be  borrowed,  were  of  a  permanent  nature, 
and  for  the  benefit  of  the  said  district.  It  then  proceeded  to  give  con- 
sent to  the  borrowing  and  taking  up  at  interest,  by  the  Local  Board, 
of  the  said  sum,  on  the  credit  of  the  said  special  district-rates,  accord- 
ing to  the  provisions  of  The  Public  Health  Act,  1818. 

The  streets  mentioned  in  the  application,  estimate,  and  consent,  are 
public  and  common  highways,  and  were  so  before  and  at  the  time 
when  the  Local  Board  was  constituted.  The  appellants  contracted 
with  certain  persons  for  the  execution  of  the  works  aforesaid,  and  the 
whole  of  the  sum  of  5900Z.,  borrowed  as  aforesaid,  was  spent  on  the 
works;  and  the  sum  of  4591Z.  125.  lid,  parcel  thereof,  was  expended 
in  and  for  the  benefit  of  a  part  of  the  said  district  within  which  the 
premises  of  the  respondent,  being  a  messuage  and  shop  occupied  by 
nim,  are  situate.  On  18th  January,  1859,  in  pursuance  of  proper  and 
*6811  ^^^^^^^^  notices,  the  appellants  made  and  ^levied  upon  and  in 
^  respect  of  all  the  premises  situate  within  the  said  part  of  the 
said  district  (the  said  part  comprising  about  two-fifths  of  the  rateable 
value  of  the  whole  of  the  district),  for  the  purpose  of  raising  the  due  pro- 
portion, chargeable  on  that  part  of  the  district,  of  a  certain  instalment 
of  the  said  principal  sum  so  borrowed  as  aforejsaid,  and  interest 
thereon  (both  of  which  became  due  on  20th  January,  1859),  a  special 
district-rate ;  and  the  same  was  duly  signed,  sealed,  and  published. 
This  special  district-rate  was  laid  upon  a  portion  of  the  whole  dis- 
trict, being  the  portion  in  which  the  works  were  done.  Ih  this  rate 
or  assessment  the  respondent  was  assessed,  in  respect  of  the  said  mes- 
suage or  shop,  at  the  sum  of  12.  2^.  lOdL,  on  a  rateable  value  of  21 L 
10s. 
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At  the  hearing  of  the  summons,  the  respondent  appeared  person* 
ally,  and  thereupon  the  special  district-rate  or  assessment  was  pro*- .. 
duced  on  the  part  of  the  appellants.(a)  The  making  and  pablicati<ni 
of  it  were  duly  proved ;  and  also  a  demand  in  writing  made  by  the 
appellants'  collector  on  the  respondent,  more  than  fourteen  days  be- 
fore the  issuing  of  the  summons;  and  that  the  respondent  had  not 
paid.  The  justices  were  thereupon  requested,  on  the  part  of  the 
appellants,  to  issue  their  warrant  of  distress  against  the  respondent 
for  1{.  2s.  lOcL  and  costs ;  but  it  was  objected  by  the  respondent  that 
the  rate  was  bad.  The  justices,  finding  the  construction  of  The  Public 
Health  Act^  1848,  very  obscure  upon  the  said  question  so  raised 
before  them,  did  not  consider  themselves  justified  in  issuing,  and 
therefore  declined  to  issue,  a  distress-warrant  as  prayed. 

*The  question  for  the  decision  of  the  Court  was,  Whether,    r«tfcM 
under  the  circumstances,  the  distress- warrant  ought  to  issue.       *- 

T.  Jones  (Northern  Circuit),  for  the  respondent. — The  rate  was  bad. 
By  sect.  88  of  The  Public  Health  Act,  1848,  11  &  12  Vict.  c.  68,  a 
Local  Board  is  empowered  to  make  and  levy  a  special  district-rate 
only  "  whenever  an^  expenses  are  incurred  or  to  be  incurred  by"  them 
"in  making,  enlarging,  altering,  arching  over,  covering,  or  enclosing 
any  sewer'*  "or  in  and  about  any  other  works,  matters,  and  things  of  a 
permanent  nature,  and  executed  or  done  for  the  benefit  of  any  district  or 
part  of  a  district."  By  "  works,  matters,  and  things  of  a  permanent 
nature,"  works,  &c.,  ejusdem  generis  with  the  construction  or  alteration 
of  sewers  must  be  meant.  The  work  of  paving  streets  is  not  a  work  of 
that  permanent  nature.  It  is,  by  sect.  68,  made  part  of  the  ordinary 
duties  of  the  Local  Board  from  time  to  time  to  pave  streets.  By  sect. 
107  the  Local  Board  may  '*  borrow  and  take  up  at  interest,  on  the 
credit  of  the  rates  authorized  to  be  made  or  collected  under  this  Act» 
any  sums  of  money  necessary  for  defraying  any"  "  costs,  charges,  and 
expenses"  incurred  by  the  Board  in  the  execution  of  the  Act ;  '*  Pro* 
Tided  always,  that  the  money  borrowed  under  the  authority  of  this 
Act  shall  be  borrowed  only  for  works  of  a  permanent  nature."  The 
Act,  therefore,  gave  the  Board  no  authority  to  borrow  money  for  pavr 
ing  purposes ;  still  less  to  make  a  special  district-rate  for  the  pur- 
pose of  repaying  it.  [Blackburn,  J. — The  consent  of  the  General 
Board  to  the  borrowing  of  the  money  recites  that  permanent  works  of 
paving  were  to  be  executed.  Can  we  say,  as  matter  of  law,  that 
works  *of  paving  are  not  permanent?  Cocebubn,  C.J. —  rwAftg 
That  is  a  question  not  of  law  but  of  fact.]  It  was  incumbent  ^ 
on  the  appellant^  to  satisfy  the  justices  that  the  works  were  in  fact 
permanent.  If  they  were  not  so,  the  rate  was  invalid,  and  the  justices 
Iiad  no  jurisdiction  to  enforce  it.  [Hill,  J. — The  case  does  not  find 
tbat  the  rate  was  not  good  on  the  face  of  it,  and  we  must  therefore 
assume  that  it  was.  If  so,  was  not  your  proper  course  to  appeal  to 
tbe  Sessions  against  it,  under  sect.  1357]  The  justices  were  not  jus- 
tified in  assuming  that  the  works  were  of  a  permanent  nature,  merely 
because  the  appellants  so  described  them.  If  the  description  of  the 
works  as  permanent  is  conclusive,  it  follows  that  the  app^lants  mi&[ht 
eall  watering  the  streets  a  permanent  work,  and  make  a  special  dia- 
triot-rate  in  respect  of  tbat.    [Cockburn,  C.  J. — Begina  v.  Justices  (tf 

(a)  Ko  «opj  of  tbe  raU  wm  Mi  oat  In,  or  MiD«z«d  to,  the  cmo. 
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Kingston-upon-Thames,  E.  B.  &  E.  256  (E.  C.  L.  R.  vol.  96),  is  clearlj 
Sigainst  you,  and  shows  that  the  Justices  ought  to  have  enforced  the 
rate  on  being  satisfied  that  it  was  unappealed  against.] 

Tayler,  contr^  vas  not  called  upon. 

CocKBUBN',  C.  J. — I  am  of  opinion  that  the  justices  had  no  course 
open  to  them  but  to  issue  a  warrant  for  the  payment  of  the  rate  by 
the  respondent.  Mr.  Joneses  argument  may  or  may  not  be  well 
founded,  as  to  the  question  of  the  authority  of  the  Local  Board,  upon 
a  true  construction  of  the  statute,  to  raise  a  special  district-rate  for 
the  purpose  of  paying  off  a  debt  incurred  in  respect  of  this  particular 
item  of  improvement.  It  may  be  that  the  item  ought  to  have  beea 
*r841  ^^*^K®^  ^^  ^^®  *general  rates  alone ;  but  it  is  unnecessary  to 
^  give  any  opinion  upon  that  point,  because  it  is  quite  clear 
that,  even  supposing  that  paving  is  not  a  permanent  work  for  defray- 
ing which  a  special  district-rate  may  properly  be  made,  the  rate,  being 
good  in  point  of  form  and  being  unappealed  against,  ought  to  have 
been  deemed  by  the  justices  good  in  point  of  law.  The  consent  of 
the  General  Board  of  Health  recites  that  the  works  are  of  a  perma- 
nent nature,  and  the  rate,  so  far  as  we  can  infer  from  the  case,  appears 
to  have  professed,  on  the  face  of  it,  to  be  made  for  the  purpose  of 
raising  money  borrowed  for  the  execution  of  such  works.  There  was 
nothing  before  the  justices  to  show  that  the  rate  was  not  good  both 
in  form  and  in  substance.  But  it  is  said  that  there  was  this  inherent 
vice  in  the  rate,  that  the  works  were  not,  in  fact,  of  the  nature 
described.  That  would  have  been  a  good  ground  for  an  apf)eal  against 
the  rate  to  the  Quarter  Sessions,  under  sect.  135  of  the  statute.  Sect 
136,  which  gives  power  to  the  Sessions,  upon  an  appeal,  to  amend  or 
quash  the  rate,  contains  a  proviso  that,  notwithstanding  the  rate  be 
quashed,  "  all  moneys  charged  by  such  rate  shall,"  if  the  sessions  so 
order,  *'  be  levied  as  if  no  appeal  had  been  made,  and  such  mone\'s, 
when  paid,  shall  be  taken  as  payment  on  account  of  the  next  effective 
rate  for  the  purposes  in  respect  of  which  the  quashed  rate  was  ma^^.e.*' 
If  any  person  objecting  to  the  validity  of  a  rate  to  which  he  is  rated 
miffht  omit  to  follow  the  remedy  by  appeal,  pointed  out  by  the  Act, 
and  might  take  his  objection  to  the  rate  before  the  justices,  the  pro- 
viso in  sect.  136  would  be  rendered  practically  nugatory;  for  the  jus- 
tices have  no  jurisdiction  to  make  the  order  therein  referred  to.    To 

*6851  ^^^^  ^^^*  ^^^  justices  *were  entitled  to  exercise  a  discretion 
■'  whether  or  not  to  issue  their  warrant,  would  be  to  run  counter 
to  the  decisions  in  Regina  v.  Justices  of  Kingston-upon-Thames,  E. 
B.  &  E.  256  (E.  C.  L.  R.  vol.  96),  and  other  cases.  I  ihink  that,  under 
the  circumstances,  they  were  bound  to  issue  the  warrant. 

Crompton.  J. — As  soon  as  it  appears  that  the  objection  to  the  rate 
\vas  a  ground  for  an  appeal,  there  is  an  end  of  the  case.  The  prin- 
ciple of  Regina  v.  Justices  of  Kingston-upon-Thames,  and  other  de- 
cisions with  respect  to  poor-rates,  is  applicable;  especially  as  The 
Public  Health  Act,  1848,  gives  the  Sessions  similar  powers,  on  the 
hearing  of  appeals,  to  those  which  they  possess  under  the  poor  law. 
It  is  said  that  the  justices  had  no  jurisdiction  to  enforce  the  rate;  but 
that  is  the  very  thing  which  they  were  bound  to  do,  on  being  satisfied 
that  the  rate  was  good  on  its  face  and  unappealed  against.  It  is  true 
that,  as  was  held  in  Milward  v.  Caffin,  2  W.  Bl.  1330,  if  a  poor-rale 
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h  made  upon  a  person  who  occupies  no  land  in  the  parish,  the  rate  is 
absolutely  void ;  that,  however,  arises  from  the  very  nature  of  the 
case,  and  is  an  exception  to  the  general  rule  that  a  rate,  good  on  the 
face  of  it,  is  binding  till  quashed  on  appeal.  So,  again,  when  a  stlitute 
says  that  a  rate  shall  be  void  unless  certain  previous  ceremonies  have 
been  performed,  proof  that  those  ceremonies  were  performed  is  suiHB- 
cient  to  show  that  the  rate,  if  good  on  the  face  of  it,  and  not  appealed 
against,  is  binding.  The  justices  at  Petty  Sessions  cannot  constitute 
themselves  a  Court  of  appeal  against  the  rate ;  for  the  Legislature  has 
not  confided  to  them  the  power  of  deciding  on  its  validity. 

IIlLL,  J. — I  am  of  the  same  opinion.     As  the  rate  was  *good   rtaga 
on  tbe  face  of  it ;  as  it  was  unappealed  against ;  and  as  every-    ^ 
thing  to  give  the  justices  jurisdiction  was  proved;  the  justices  were 
bound  to  issue  their  warrant. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  case  does  not  set 
out  the  rate,  upon  the  form  of  which  the  whole  question  turns.  I 
think,  however,  that  enough  appears  to  show  us  that  the  rate  was 
good  on  the  face  of  it.  It  may  be  that,  on  an  appeal,  the  rate  would 
be  quashed ;  but  it  is  of  great  importance  that  the  principle  should 
be  acted  upon  that  a  rate,  good  on  its  face,  is  to  be  enforced,  until 
appealed  against.  Persons  aggrieved  by  such  a  rate  as  the  present 
must  follow  the  remedy  of  appeal  pointed  out  by  the  statute.  They 
cannot  lie  by,  till  the  period  for  appealing  has  elapsed,  and  then 
oppose  the  rate  before  the  justices,  when  it  is  sought  to  be  enforced 
against  them.  Judgment  for  the  appellants.(a) 

(a)  It  fhonld  seem  that  the  proTisions  of  stat.  20  A  21  Vict  e.  43  are  inapplicable  to  eircnm-' 
itancM  sach  aa  tho>e  in  thla  case.    See  Regina  v.  Justices  of  Gloucestershire,  anti,  p.  420. 


*The  QUEEN  v.  The  Inhabitants  of  LIVERPOOL,     pgg^ 

April  21.  *■ 

By  Stat  16  A  17  Vict  e.  07,  s.  07,  an  order  of  justices,  abjudicating  the  settlement  of  a  pauper 
Inoatic,  is  to  direct  payment  of  the  expenses  of  his  maintenance,  Ac,  to  be  made  by  the  guar- 
dians of  tbe  parish  of  settlement,  if  it  be  a  parish  under  a  board  of  guardians  ,*  if  not,  by  the 
oTorseers.  Sect  108  gives  an  appeal  to  the  Quarter  Sessions  against  such  an  order;  and  sect 
113  empowers  the  Sessions,  at  the  hearing  of  the  appeal,  to  amend  any  omission  or  mistake  in 
the  drawing  up  of  the  order,  if  satisfied  that  enough  was  in  proof  before  the  justices  making  it 
to  bare  authorised  them  to  have  drawn  it  up  correctly. 

L.  was  a  parish  in  which,  under  a  Local  Act,  the  rector,  churchwardens,  and  overseers, 
together  with  twenty -one  other  persons  elected  in  pursuance  of  the  Act,  were  constituted  the 
select  vestry  of,  and  the  board  of  guardians  for,  L. 

An  order  of  justices  made  under  stat  16  A  17  Vict  c.  07,  s.  07,  adjudging  the  settlement  of  » 
pauper  lonatio  to  be  in  L.,  directed  payment  of  the  expenses  of  his  maintenance,  Ac,  to  be  made 
by  tbe  churchwardens  and  overseers  of  L. ;  and  was  served  on  the  overseers.  On  an  appeal 
by  tbe  overseers  to  the  Quarter  Sessions  against  this  order,  the  Sessions  amended  the  order  by 
•abititnting  in  it  the  word  «  guardians"  for  the  words  <<  churchwardens  and  overseers." 

Held,  that  the  order  of  justices  was  bad,  being  directed  to  and  served  upon  »  body  distinct 
trom  ibe  guardians  of  L.,  and  not  upon  tbe  guardians  of  L.  under  a  misnomer. 

Held  further,  that  the  Sessions  had  not  power,  under  sect  118,  to  amend  tbe  order  as  stated; 
tbe  amendment  making  the  order  a  new  one,  and  upon  new  parties  who  were  not  before  the 
Sessions. 

On  an  appeal  to  the  Midsummer  Quarter  Sessions,  1859,  for  the 
North  Biding  of  Yorkshire,  in  which  the  overseers  of  the  poor  of  the 
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parish  of  Liverpool  were  appellants,  and  the  overseers  of  the  poor  of 
the  township  of  Clifton,  in  the  said  North  Biding,  respondents,  against 
an  order  of  two  justices  of  the  said  Biding,  which  had  been  duly 
scrv^  upon  the  said  overseers  of  Liverpool,  adjudging  the  place  of 
the  last  legal  settleraent  of  William  Lancaster,  a  pauper  lunatic,  then 
confined  in  the  public  asylum  for  the  North  and  East  Bidings  of  York- 
shire at  Clifton,  in  the  said  North  Biding,  to  be  in  the  parish  of  Liver- 
pool, and  ordering  the  overseers  of  the  poor  of  the  said  parish  of 
Liverpool  to  pay  certain  sums  of  money  for  the  maintenance  and  care 
of  the  said  lunatic  and  certain  costs ;  the  Sessions  confirmed  the  order, 

*6881  *^^^J^^^  ^  ^  c^^  ^^^  ^^®  opinion  of  this  Court,  the  substance 
-'  of  which  was  as  follows. 
Ever  since  the  passing  of  stat.  5  &  6  Vict.  c.  lxxxviii.(a)  entitled 
"An  Act  for  the  aa  ministration  of  the  laws  relating  to  the  poor  in  the 
parish  of  Liverpool  in  the  county  of  Lancaster,'*  the  laws  relating  to 
the  poor  of  the  said  parish  have  been  administered  under  the  said  Act, 
and  all  the  provisions  and  regulations  of  the  said  Act  have  been  and 
•till  are  observed  in  the  said  parish.  At  the  trial  of  the  appeal  it  was 
objected  by  the  appellants,  under  grounds  of  appeal  which  raised  the 
objection,  that  the  order  was  bad,  because  the  overseers  of  the  poor 
of  the  parish  of  Liverpool  were  thereby  ordered  to  pay  the  sums 
mentioned  in  the  order ;  whereas  the  ordfer  should  have  been  made 
'opon  the  select  vestry  of  the  said  parish,  constituted  under  the  said 
A^ct. 

The  order  (which  was  to  be  considered  as  part  of  the  case)  was 
addressed  *'  To  the  guardians  of  the  poor  of  the  York  Union,  and  the 
overseers  of  the  poor  of  the  township  of  Cliflon  in  the  North  Biding 
of  Yorkshire,  and  to  the  churchwardens  and  overseers  of  the  poor  of 
the  parish,  township,  or  place  of  Liverpool,  in  the  county  of  Lan- 
caster." It  then,  after  making  the  necessary  recitals  and  adjudging 
the  settlement  of  the  pauper  lunatic  to  be  in  the  parish  of  Liverpool, 
proceeded  to  order  •*  You,  the  overseers  of  the  poor  of  the  said  parish 
of  Liverpool,  to  pay"  the  several  sums  specifiea  in  the  order. 

The  Sessions  overruled  the  objection,  subject  to  the  opinion  of  this 
*6891  ^^^'*^*  '^^®  respondents  then  applied  *to  the  Sessions  to 
■[  amend  the  order,  under  stat  16  &  17  Vict  c.  97,  s.  118,  in 
ease  it  should  be  necessary,  by  inserting  in  it,  instead  of  the  words 
•the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Liver- 
pool," the  words  "the  guardians  of  the  poor  of  the  parish  of  Liver- 
pool." The  appellants  objected  that  the  Sessions  had  no  power  to 
make  such  an  amendment ;  and  also  that,  if  the  order  was  otherwise 
invalid,  it  was  not  rendered  valid  by  reason  of  such  amendment 
The  Sessicns  made  the  amendment  as  requested,  subject  to  the  opin- 
ion of  this  Court  as  to  whether  they  had  power  to  make  any  such 
amendment;  and  also  as  to  whether  the  order  (if  otherwise  invalid) 
was  rendered  valid  by  the  amendment.  The  respondents  also  con- 
tended that  the  above  amendment  by  the  Sessions  was  final,  by  virtue 
«f  Stat  16  &  17  Vict  c.  97,  s.  116. 

If  the  Court  should  be  of  opinion  that,  upon  the  objection  so  takea 
as  above  mentioned,  the  order  as  originally  made  by  the  justices,  and 
.without  any  amendment,  was  good,  the  order  of  justices  and  the  order 

(a)  Iiooii  aad  {MuoimI,  pohlit. 
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of  Sessions  were  to  be  confirmed.  If  the  Court  should  think  that  the 
order  as  originally  made,  and  without  anr  amendment,  was  bad  upon 
the  above  objection,  the  questions  for  the  Court  were  to  be :  Firsts 
Whether  the  Sessions  bad  the  power  to  make  the  amendment  under 
Stat.  16  &  17  Vict.  c.  97;  and,  Secondly,  Whether  the  order  waa 
rendered  valid  by  reason  of  such  amendment,  or  (ate)  the  said  amend* 
ment  by  the  Sessions  was  final. 
If  the  Court  should  be  of  opinion  either  that  the  Sessions  had  no 

Sower  to  make  the  amendment,  or  that  the  amendment,  when  made, 
id  not  render  the  order  valid,  and  that  the  said  amendment  by  the 
Sessions  was  not  final,  the  order  of  justices  and  the  order  of  Sessions 
*were  to  be  quashed ;  otherwise  they  were  to  be  confirmed,       r*goo 

Price  and  A.  W.  Simpson,  for  the  respondents. — First,  the  '■ 
order,  as  originally  made,  was  good.  By  stat.  16  k  17  Vict.  c.  97,  s. 
97,  the  justices  who  inquire  into  and  adjudge  the  settlement  of  a 
pauper  lunatic  are  to  **  order  the  guardians  of  the  Union  to  which  the 
parish  in  which  such  lunatic  is  adjudged  to  be  settled  belongs,  or  of 
such  parish  in  case  such  parish  be  in  a  Union  or  be  under  a  Board  of 
Guardians,  and  if  not,  then  the  overseers  of  such  parish,  to  pay"  the 
expenses  incurred  with  reference  to  the  lunatic.  And  sect.  108  gives 
an  appeal  to  the  Quarter  Sessions,  against  an  order  of  adjudication 
of  the  settlement  of  a  lunatic,  to  "  the  guardians  of  any  Union  or 
parish,  or  the  overseers  of  any  parish."  It  is  said,  for  the  appellants, 
that  the  order,  to  comply  with  the  requirements  of  sect.  97,  should 
have  been  made  on  the  select  vestry  of  Liverpool,  which  is  consti^ 
tuted  the  Board  of  Guardians  for  Liverpool  by  the  local  Act,  5  &  6 
Vict.  c.  Ixxxviii.;  sect.  1  of  which  enacts,  "That  the  rectors,  the 
churchwardens,  and  the  overseers  of  the  poor  of  the"  "parish"  of 
Liverpool  "  for  the  time  being,  together  with  twenty-one  persons  to 
be  elected  in  the  manner  by  this  Act  directed,  shall  be  the  select  ves- 
try for  carrying  into  execution  the  provisions  of  this  Act,  and  shall 
be  styled  'The  select  vestry  of  the  parish  of  Liverpool,'  and  shall  be 
and  shall  be  deemed  to  be  a  Board  of  Guardians  for  the  relief  and 
management  of  the  poor,"  with  all  the  rights,  powers,  privileges,  and 
duties  of  guardians  of  the  poor.  Assuming,  however,  that  view  to  be 
correct,  the  order,  being  made  on  '*  the  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  Liverpool,"  may  be  considered  as  having 
been  ♦made  on  them  as  representatives  of  the  whole  vestry,  of  r*gQi 
which  they  are  the  most  important  members.  [Crompton,  '- 
J.— I  think  it  is  clear  that  the  order,  as  originally  made,  was  not  made 
on  the  guardians  of  Liverpool  in  a  manner  such  as  to  satisfy  stat.  16 
&  17  Vict.  c.  97,  s.  97.]  Then,  secondly,  the  Sessions  had  power  to 
amend  the  order  at  the  hearing  of  the  appeal,  under  sect.  118  of  that 
statute,  which  enacts  that  *'  if,"  at  the  hearing,  '*  any  objection  be  made 
on  account  of  any  omission  or  mistake  in  the  arawing  up  of  such 
order,  and  it  be  shown  to  the  satisfaction  of  the"  Sessions  "  that  sufii- 
cieut  grounds  were  in  proof  before  the  justices  making"  the  "  order 
to  have  authorized  the  arawing  up  thereof  free  from  the  said  omissioa 
or  mistake,  it  shall  be  lawful  for*^  the  Sessions  "  to  amend  such  order 
and  to  give  judgment  as  if  no  such  omission  or  mistake  had  existed." 
The  mistake,  if  any,  in  the  parties  to  whom  the  order  was  directed, 
was  amendable  under  this  section.    In  Bex  v.  Amlwch,  4  B.  &  C.  757 
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(E.  C.  L.  R.  vol.  10),  an  order  of  removal  was  directed  to  the  church- 
wardens and  overseers  of  the  parish  of  L.,  which  place  was  in  (act  a 
vill,  and  had  no  churchwardens.     This  Court  held  that  the  word 
**  churchwardens"  might  be  rejected  as  surplusage,  and  that  the  Ses* 
sions  had  power,  under  a  statute(a)  which  authorized  them  to  amend 
any  defects  in  form  in  orders  appealed  against,  to  amend  the  order  by 
inserting  in  it  the  words  "or  viU."     [Blackburn,  J. — In  that  case 
the  churchwardens  were  non-existent  persons :  but  here  the  order  is 
made  upon  actual  churchwardens.]     In  Rex  v.  Binglej,  4  B.  &  Ad. 
567  note  (a)  (E.  G.  L.  R.  vol.  24),  it  was  held  that  the  Sessions  had 
power  to  amend  an  order  of  removal  to  the  township  of  Bingley,  by 
altering  the  word  '*  township"  to  '*  parish,"  the  township  being  one 
*6dS1  ^^  several  which  together  made  up  the  ^parish,  and  did  not 
-'  separately  maintain  their  own  poor,  who  were  maintained  by 
the  parish  collectively.     Rex  v.  The  Justices  of  Carmarthenshire, 
4  B.  &  Ad.  663  (£.  G.  L.  R.  vol.  24),  shows  that  a  mistake  which  can- 
not mislead  becomes,  when  the  order  in  which  it  occurs  has  beea 
acted  upon,  immaterial.     Regina  v.  Hellingly,  1  E.  &  E.  749  (E.  C.  L 
R.  vol.  102),  is  an  illustration  of  the  rule  that,  upon  a  question  of  the 
amendment  of  an  order  of  justices,  every  reasonable  presumption 
should  be  made  in  favour  of  there  having  been  sufficient  grounds  in 
proof  before  the  justices  to  have  authorized  them  to  draw  up  the  order 
free  from  mistake.    In  Regina  v.  Heaton,  1  E.  &  E.  782  (E.  C.  L.  R 
vol.  102),  this  Court  put  a  liberal  construction  on  the  provisions  of 
Stat.  16  &  17  Vict.  c.  97,  sects.  97,  107 ;  holding  that  the  overseers  of 
a  township  in  a  Union,  on  whose  behalf  an  order  of  adjudication  and 
maintenance  of  a  pauper  lunatic  had  been  obtained  by  the  guardians 
of  the  Union,  were  to  be  considered  as  the  parties  obtaining  the  order, 
within  the  meaning  of  sect.  107.     [Hill,  J. — ^In  the  cases  which  yoa 
have  cited,  the  proper  parties  were  before  the  Court,  though  under  a 
misnomer.     But,  in  the  present  case,  the  order  was  in  fact  made  on 
the  wrong  parties.]      The  order  was  made  on  the  most  important 
amongst  the  persons  on  all  of  whom  it  ought  to  have  been  made. 
Lastly  ;  even  if  the  Sessions  had  no  power  to  amend,  the  amendment, 
once  made,  is  final,  by  reason  of  stat.  16  &  17  Vict.  c.  97,  s.  116,  which 
provides  that  the  decision  of  the  Sessions,  at  the  hearing  of  any 
appeal  against  any  order  of  adjudication  of  the  settlement  of  a  lunatic, 
upon  (inter  alia)  "  the  amending  or  refusing  to  amend  the  order"  "shall 
be  final,  and  shall  not  be  liable  to  be  reviewed  in  any  Court."     [Black- 
♦6931   ®^^^»  ^' — *The  point  seems  to  be  whether  the  Sessions  did  not 
^   in  effect,  instead  of  merely  amending  a  mistake  in  the  order 
appealed  against,  make  a  new  order  altogether,  and  upon  different 
persons.    The  appellants  were  not  before  them.] 

Pickering^  contrsk,  was  stopped. 

(CocKBURN,  C.  J.,  was  absent.) 

Crompton,  J. — I  am  of  opinion  that  the  Sessions  had  no  power  to 
make  the  amendment.  Stat.  16  &  17  Vict.  c.  97,  s.  97,  requires  an 
order  of  justices  for  the  adjudication  of  the  settlement  of  a  pauper 
lunatic  to  be  made  on  the  guardians  of  the  parish  of  settlement,  if 
that  parish  is  under  a  board  of  guardians.  Liverpool,  the  parish  of 
settlement  in  the  present  case,  is  under  a  board  of  guardians;  that 


;  case,  is  under  a 

(a)  5  a.  2,  e.  119,  i.  1. 
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board  consisting,  by  reason  of  the  Local  Act,  5  &  6  "^ict.  s.  Ixxxviii., 
a.  1,  of  the  select  vestry  of  the  parish.  The  churchwardens  and  over- 
seers of  the  parish  are  a  distinct  and  separate  body  from  the  select 
vestry ;  and  the  order  of  justices,  being  made  upon  the  churchwardens 
and  overseers,  instead  of  the  select  vestry,  was  made  upon  the  wrong 
body.  Then  the  question  is,  whether  this  was  a  mere  mistake  of  the 
justices,  amendable  by  the  Sessions  under  sect.  118  of  stat.  16  &  17 
Vict  c.  97.  I  am  of  opinion  that  it  was  not;  and  that  the  Sessions 
were  virtually  asked,  not  to  amend  an  existing  order,  but  to  make 
aa  entirely  new  order  on  new  parties.  If  such  an  amendment  might 
he  made,  I  do  not  see  where  the  power  of  amendment  is  to  stop.  In 
the  cases  cited  for  the  respondents  the  proper  parties  were  before  the 
Court,  *though  under  a  misnomer;  but,  here,  the  guardians  r^gg^ 
were  not  before  the  Sessions  at  all.  The  orders  of  justices  *- 
and  of  Sessions  must  therefore  be  quashed. 

(Hill,  J.,  was  absent.) 

Blackburn,  J. — I  am  of  the  same  opinion.  Had  the  order  of  jus-' 
tices  been  intended  to  be  made  on  the  guardians,  that  is  to  say,  the 
select  vestry  of  Liverpool,  and  had  it  merely  misdescribed  that  body, 
I  think  that  the  cases  which  have  been  cited  show  that  the  order 
would  have  been  amendable;  but,  on  the  contrary,  it  was  clearly 
intended  to  be  made  on  a  different  body  from  the  guardians ;  and  was 
therefore  bad,  because  Liverpool  is  a  parish  under  guardians,  and 
Btat  16  &  17  Vict.  c.  97,  s.  97,  requires  the  order  to  be  made  on  the 
guardians,  in  the  case  of  such  a  parish.  Then,  sect.  113  empowers 
the  Sessions,  on  an  appeal  to  them  against  the  order,  to  amend  any 
mistake  in  the  drawing  up  of  the  order,  on  being  satisfied  that  suffi- 
cient grounds  were  in  proof  before  the  justices  making  the  order  to 
have  authorized  the  drawing  up  of  the  order  free  from  the  mistake.  That 
section  would,  I  think,  have  applied  here,  had  the  order  been  intended 
for,  and  served  upon,  the  select  vestry,  who  are  the  guardians  for 
Liverpool,  and  had  it  been  addressed  to  them  under  a  wrong  name. 
If  so,  they  would  have  been  the  parties  before  the  Sessions ;  as  it  is,  < 
a  different  body,  the  overseers,  were  served  with  the  order  and  were 
the  parties  to  it.  By  the  so-called  amendment  the  Sessions  in  effect 
made  a  new  order  upon  new  parties,  whom  they  substituted  for  those 
who  were  before  them :  and  this  the  Act  gave  them  no  power  to  do. 

Orders  quashed. 


♦COLE,  Appellant,  v.  COULTON,   Clerk  to  the  KING'S   r^^Q^ 
LYNN  PAVING  COMMISSIONERS,  Respondent.  April  21.   !■  ^^^ 

Tbe  King's  Lynn  Improvement  Act,  22  Viet  c.  xxiii.,  a.  113,  incorporstes  the  clauses  of  The 
Town  Police  Clauses  Act,  1847, 10  A  11  Vict  o.  89,  relating  to  places  of  public  resort.  By  sect. 
SS  of  the  latter  Act,  **  erery  person  keeping  any  bouse''  **  or  other  place  of  public  resort"  *'  for 
tbe  sale  or  consumption  of  refreshments  of  any  kind,  who  knowingly  suffers  common  prostitutes" 
''to  apsemble  at  and  continue  on  his  premises"  is  made  liable  to  a  penalty.  By  stat  22  Vict 
e,  zxziL,  s.  120,  Justices  who  inflict  any  penalty  under  the  Act  are  to  award  it  to  be  paid  either 
to  the  Corporation,  or  to  tbe  Paving  Commissioners,  of  King's  Lynn,  according  as  tbe  proceed* 
tag  for  tbe  penalty  Is  taken  on  behalf  of  tbe  one  or  other  of  those  bodies. 

Appellant,  a  Uotnied  alehouM  keeper  At  King's  Ljnni  if  at  convicted  by  Jnstioes,  on  an 
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lofonnttloii  Uid  bj  respendenC,  tb«  olerk  to  th«  Pftvias  C4Mniniuioneta,  in  a  penalty  vndet 
atat.  10  4  11  Viot  o.  89,  a.  35.  Respondent  had  no  anthority  from  the  Comnaisaioners,  expresi 
or  implied^  to  lay  the  information,  further  than  that  he  had,  by  their  direction,  pvblisb«d  • 
handbill,  signed  by  him  aa  their  elerk,  stating  that  the  lectioii  is  qneatien  wonld  be  strietly 
enforced. 

Held,  that  the  eoBviotiott  iviat  good ;  for  that,  flrsC,  the  informatioii  was  well  laid ;  per  Cock- 
bum,  C.  J.,  beoansev  the  offence  charged  being  one  against  the  public,  respondent,  asramiBg 
that  he  had  no  sufficient  authority  from  the  Commissioners  to  inform,  might  inform  ia  hU 
indiridual  capacity,  provided  (as  it  was  to  be  taken  that  he  had  done)  he  elaimed  the  penslty 
on  behalf  of  the  Commissioners ;  per  Crompton,  J.,  beeanse  the  facta  showed  that  respoodest 
bad  professed  to  inform  on  behalf  of  the  Commissioners,  and,  if  so,  be  could  not  be  reqnired  to 
show  that  he  had  in  fact  (as  oemfr/o  he  had)  their  authority  to  inform.  That,  secondly,  licenseil 
alehouses  are  not  excepted  from  the  operation  of  stat  10  A  1 1  Vict,  c  89,  s.  85,  altbongfa  tbe 
keepers  of  them  are  subject  to  the  provisions  of  prior  Acts  of  Parliament  Jadgnient  oa  both 
points  concurred  in  by  Btackbom,  J. 

Case  stated  by  justices,  under  stat.  20  &  21  Yict.  c.  43,  in  substance 
as  follows. 

At  the  Petty  Sessions  held  in  and  for  the  borough  of  King's  Lynn, 
in  the  county  of  Norfolk,  on  5th  December,  1859,  an  information  was 
preferred  by  Coulton,  the  respondent,  against  Cole,  the  appellant, 
under  sect.  113  of  The  King's  Lynn  Waterworks  and  Borough  Im- 
provement Act,  1859,  22  Vict.  c.  xxxii.,(a)  which  is  as  follows:  *'The 
♦6961  ^^*"^^  ^f  ^^^®  Town  Police  Clauses  Act,  *1847,  with  respect 
-*  to"  "  places  of  public  resort,  are  incorporated  with  this  Act,* 
*'  and  the  expression  '  the  Commissioners'  in  those  clauses"  "  means, 
for  the  purposes  of  this  Act,  the  Paving  Comraissiofiers."  One  of 
the  clauses,  with  respect  to  places  of  public  resort,  of  The  Town 
Police  Clauses  Act,  1847,  10  &  11  Vict.  c.  89,  is  as  follows:  Sect.  85. 
*'  Every  person  keeping  any  house,  shop,  room,  or  other  place  of  pub- 
lic resort  within  the  limits  of  the  special  Act  for  the  sale  or  consump- 
tion of  refreshments  of  any  kind  who  knowingly  suflfiers  common 
prostitutes  or  reputed  thieves  to  assemble  at  and  continue  in  his 
premises  shall,  for  every  such  offence,  be  liable  to  a  penalty  not 
exceeding  6/."  The  information  stated  that,  on  22d  November.  1859, 
at  the  pariah  of  St.  Margaret,  in  the  said  borough.  Cole,  the  appellant, 
of  Purfleet  Street,  in  the  said  borough,  then  and  there  being  an  ale- 
house keeper  and  duly  licensed  to  sell  exciseable  liquors  by  retail  in 
his  house  and  premises  there  situate,  and  known  by  the  sign  of  The 
Sailors'  Home,  and  then  and  there  keeping  the  said  house  for  the  sale 
and  consumption  of  refreshments,  to  wit,  beer  and  other  exciseable 
liquors,  did  knowingly  suffer  four  common  prostitutes  to  assemble  at 
and  continue  in  his  said  house  and  premises,  contrary  to  The  King's 
Lynn  Waterworks  and  Borough  Improvement  Act,  1859. 

At  the  hearing  of  the  information,  it  was  objected  by  the  appellant, 
and  admitted  by  the  respondent,  that  the  respondent  had  no  express 
authority  from  any  meeting  of  the  Paving  Commissioners  to  lay  that 
particular  information :  but  the  respondent  referred  to  the  following 
handbill,  published  by  him,  by  direction  of  a  meeting  of  the  Commis- 
sionersy  which  he  considered  a  sufficient  authority. 
•6971  *"  King's  Lynn. 

^^ '  J  *'  Places  of  Public  Besort 

"  Notice  is  hereby  given  that,  by  The  Towb  Police  Clauses  Ac^ 
1847,  as  incorporated  by  The  King's  Lynn  Waterworka  and  Boroc^k 

(a)  LqmI  ftsd  portMit^  p«blkh 
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Improvement  Act,  1859,  it  is  enacted  as  follows."  [Sect.  86  of  The 
Town  Police  Clauses  Act,  1847,  was  here  set  forth  at  length.]  *' And 
notice  is  hereby  farther  given  that,  from  and  after  11th  May,  1859, 
such  penalty  will  be  strictly  enforced." 

"  By  order, 

Jno.  Jas.  Coulton, 
"  King's  Lynn,  "  Clerk  to  the  Lynn  Paving 

"  4th  May,  1859."  Commissioners." 

The  justices  overruled  the  appellant's  objection,  and  allowed  the 
respondent  to  proceed  and  give  evidence  upon  the  information  as  laid. 

It  was  proved  that  the  appellant  was  a  licensed  alehouse  keeper, 
and  kept  an  alehouse  within  the  said  borough,  and  within  the  limits 
of  the  special  Act.  (The  case  then  set  out  the  particulars  of  the 
offence  charged  in-  the  information :  which,  however,  need  not  here 
be  given.)  It  was  objected,  on  behalf  of  the  appellant,  that  sect.  86 
of  The  Town  Police  Clauses  Act,  1847,  did  not  apply  to  licensed  ale- 
houses. He  also  proved  that  the  prostitutes  had  come  and  gone 
several  times,  during  the  evening  of  the  day  laid  in  the  information^ 
to  and  from  the  appellant's  house,  and  had  not  continued  there  more 
than  half  an  hour  on  each  occasion ;  and  that,  on  one  of  those  occa- 
sions, each  of  them  took  a  glass  of  raspberry  wine,  for  which  they 
themselves  paid :  and  it  was  contended  that  this  was  not  such  an  as- 
sembling at,  and  continuing  in,  the  premises  as  was  within  the  mean- 
ing of  the  said  sect.  85  of  the  said  Act ;  it  being  for  the  ^purpose  ^  ^gg 
of  refreshment  only  and  not  for  any  illegal  or  immoral  purpose.  *■ 

The  justices,  however,  being  of  opinion  that  an  alehouse  or  public- 
bouse  was  a  house  and  place  of  public  resort  within  the  meaning  of 
the  section,  and  finding,  upon  the  evidence,  that  the  appellant  know- 
ingly suffered  four  common  prostitutes  to  assemble  at  and  continue  in 
his  premises,  and  that  there  was  a  meeting  together  and  remaining 
beyond  a  fair  and  reasonable  time  for  the  purpose  of  refreshment, 
convicted  the  appellant  of  the  offence  charged  in  the  information,  and 
adjudged  him  for  his  said  offence  to  forfeit  and  pay  the  sum  of  12.,  to 
be  paid  and  applied  according  to  law,  and  also  to  pay  to  the  respond* 
ent  the  sum  of  11  6a.  for  his  costs  in  that  behalf. 

The  questions  for  the  opinion  of  the  Court  were:  First,  Whether 
or  not  the  information  was  well  laid,  either  on  behalf  of  the  Paving 
Commissioners  or  by  the  respondent  individually ;  and  such  as  the 
justices  could  adjudicate  upon.  Secondly,  Whether  or  not  a  licensed 
alehouse  is  within  the  meaning  of  sect.  85  of  The  Town  Police  Clauses 
Act,  1847,  10  &  11  Vict.  c.  89.(a) 

Field,  for  the  respondent. — First,  the  information  was  well  laid  on 
behalf  of  the  Paving  Commissioners;  assuming  that  it  was  necessary 
that  they  should  prefer  it.  The  respondent,  as  their  6lerk,  had  a 
general  authority  to  act  for  them  in  all  matters  connected  with  their 
*public  duties ;  and,  if  a  particular  authority  to  lay  the  infor-  r^aaa 
xnation  was  reouisite,  he  aerived  it  from  their  direction  to  him  ^ 
to  publish  the  liandbill  which  stated  that  the  penalty  imposed  by  seot 

(a)  Th«re  wu  a  third  qoMtlon,  whether  or  not  the  erldeDoe  wm  niftoient  to  prore  thai  the 
■ppctlant  bed  koowiDgly  suffered  eommon  proititntea  to  atiemble  At  And  oontinoe  in  bit  pc^ 
■liaee  within  the  Bewing  of  the  anld  seotion :  with  regard  to  whieh,  KtuM,  for  ^e  appellant 
mm  Mbiitled  tbnl  he  eoald  not  deny  that  the  eTideDoe  waa  taffloient. 
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86  of  The  Town  Police  Clauses  Act,  1847,  would  be  strictly  enforcei 
The  King's  Lynn  Waterworks  and  Borough  Improvement  Act,  1859, 
22  Vict.  c.  xxxii.,  s.  120,  enacts  that  "the  justices  by  whom  any 
penalty  is  imposed  or  {sic)  recoverable  under  this  Act,  and  which  is 
not  directed  to  be  otherwise  paid,  shall  award  the  same  to  be  paid  to 
the  Corporation  or  to  the  Paving  Commissioners,  according  as  the 
proceeding  for  the  penalty  is  taken  on  behalf  of  either  of  those 
bodies."  The  proceeding  was  taken  on  behalf  of  the  Commissioners. 
If,  however,  the  information  is  to  be  deemed  to  have  been  laid  by  the 
respondent  individually,  it  was  well  laid.  In  Paley  on  Convictions 
(4th  ed.  by  Macnamara),  p.  58,  it  is  laid  down  that  *'  generally  any 
person  may  be  informer,  but  sometimes  the  statute  giving  the  penalty 
allows  only  particular  persons  to  inform."  Sect.  120  of  the  local  Act 
which  is  the  only  clause  of  it  on  which  the  appellant  can  rely,  does 
not  in  effect  restrict  the  right  of  informing  to  the  Corporation  and  the 
Paving  Commissioners,  by  the  mere  direction  that  the  penalty  is  to  be 
paid  to  them.  Secondly,  a  licensed  alehouse  is  a  "  place  of  public 
resort"  '*  for  the  sale  or  consumption  of  refreshments"  within  the  very 
general  language  of  The  Town  Police  Clauses  Act,  1847,  10  &  11 
Vict.  c.  89,  s.  85.  The  note  printed  in  the  margin  of  the  section, 
"  Penalty  on  coffee  shop  keepers  harbouring  disorderly  persons,"  in- 
sufficiently expresses  the  class  of  persons  on  whom  the  penalty  is 
imposed.    (He  was  then  stopped.) 

*7001  *-S!eGfnc,  for  the  appellant. — To  take  the  last  point  first.  Sect 
^  85  of  Stat.  10  &  11  Vict.  c.  89,  is  not  sufficiently  comprehensive 
to  include  the  case  of  a  licensed  alehouse.  Victuallers,  public-house 
keepers,  and  other  persons  licensed  to  sell  wine,  spirits,  beer,  cider, 
or  fermented  or  distilled  liquors  by  retail,  to  be  drunk  on  the  pre- 
mises, are  specified  in  sect.  84 ;  it  is  therefore  to  be  presumed  that 
such  persons  are  not  affected  by  sect.  85,  which  contains  no  mention 
of  them.  [CocKBUBN,  C.  J. — Sect.  85  is  in  wider  terms  than  sect 
84.  By  sect.  84  victuallers  and  the  other  persons  referred  to,  and  no 
others,  are  made  liable  to  a  penalty  for  harbouring  constables  while 
on  duty ;  but  by  sect.  85  "  every  person  keeping  any"  "  place  of  pub- 
lic resort"  "  for  the  sale  or  consumption  of  refreshments  of  any  kind" 
is  bubjected  to  the  penalty  which  that  section  imposes.]  The  marginal 
notes  to  the  sections  of  an  Act  of  Parliament  are  now  printed  on  the 
roll,  and  are  therefore  to  be  deemed  part  of  the  Act :  and  the  margi- 
nal note  to  sect.  85  shows  clearly  that  that  section  refers  only  to  coffee 
shop  keepers.  The  keepers  of  licensed  alehouses  are  subject  to  the 
provisions  of  stat.  9  G.  4,  c.  61,  by  sect  21  of  which  penalties  are 
imposed  upon  them  for  offences  against  the  tenor  of  their  licenses. 
And  persons  licensed  to  sell  beer  come  within  the  purview  of  stat 
11  G.  4  &  1  W.  4,  c.  64,  sect.  18  of  which  subjects  them  to  penalties 
for  permitting  drunkenness  or  disorderly  conduct  in  their  houses. 
The  fact  that  these  two  statutes  remain  in  force  shows  that  sect.  85  of 
The  Town  Police  Clauses  Act,  1847,  can,  at  most,  apply  only  to  un- 
licensed houses  for  the  sale  of  refreshments.  That  prostitutes  and 
♦"on  ^^s^^^^^y  persons  frequent  coffee  shops  has  been  recently 
'  J  ♦brought  to  the  notice  of  this  Court  in  Greig  v.  Bendeno,  E. 
B.  &  E.  183  (E.  C.  L.  B.  vol.  96).  [Cbompton,  J.— Unless  ale,  beer, 
and  spirits  are  not  refreshments,  it  is  impossible  to  say  that  the  sectioD 
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in  qaestion  does  not  apply  to  licensed  alehouses.]  Secondly,  the 
provisions  of  the  local  Act,  22  Vict.  c.  xxxii.,  sect.  120,  by  which  the 
penalties  recoverable  under  that  Act  are  given  to  the  Corporation  or 
the  Paving  Commissioners  of  Lynn,  according  as  the  proceeding  for 
the  penalty  is  taken  on  behalf  of  the  one  or  the  other  of  those  bodies, 
necessitate  the  laying  an  information  on  behalf  of  the  Commissioners, 
in  a  case  where  the  penalty  is  to  go  to  them.  A  common  informer 
may  lay  an  information,  if  the  statute  under  which  it  is  laid  gives 
'  him  an  interest  in  the  penalty  to  be  recovered :  Caswell  v.  Morgan, 

1  E.  &  E.  809  (B.  C.  L.  R.  vol.  102);  but  not  otherwise.  Regina  v. 
Hicks,  4  E.  &  B.  638  (E.  C.  L.  R.  vol.  82),  shows  that  where  a  statute 
directs  a  penalty  to  be  paid  to  a  particular  party,  a  conviction  founded 
on  an  information  laid  by  a  person  unauthorized  by  that  party  cannot 
be  supported.  [Cockbubn,  C.  J. — That  decision  proceeded  upon  the 
narrow  ground  that  the  penalty  in  question  was  imposed,  not  for  the 
benefit  of  the  public,  but  for  the  protection  of  the  persons  to  whom 
it  was  given.]  Rex  v.  Doman,  2  B.  &  Aid.  378,  is  to  the  same  effect. 
In  Midelton  v.  Gale,  8  A.  &  E.  155  (E.  C.  L.  R.  vol.  35),  although  the 
Court  held  that  any  person  might  lay  an  information,  under  stat.  1  & 

2  W.  4,  c.  32,  s.  80,  for  a  trespass  in  search  of  game,  the  informer  was, 
in  fact,  authorized  by  a  party  interested  in  the  game.  In  the  present 
case  it  does  not  appear  that  the  respondent  laid  the  information  on 
behalf  of  the  Commissioners.  If  he  did  so,  he  had  no  sufficient 
'authority  from  them  to  act  on  their  account.  If  he  did  not,  r^^M 
he  had  no  power,  as  an  individual,  to  inform  at  all.  ^ 

•  CocKBURN,  C.  J. — I  am  of  opinion  that  this  conviction  should  be 
affirmed.  Mr.  Keane  has,  I  admit,  raised  considerable  doubt  in  my 
mind  whether  the  respondent  had  any  sufficient  authority  to  lay  the 
information  on  behalf  of  the  Paving  Commissioners,  if  such  an  author- 
ity was  necessary.  The  laying  the  information  was  not  a  matter 
necessarily  within  the  scope  of  the  powers  of  the  Paving  Commis- 
sioners, as  such ;  the  power  to  obtain  penalties  from  persons  guilty 
of  certain  offences  was  merely  an  advantage  given  to  them,  of  which 
they  might  or  might  not  avail  themselves,  according  to  circumstances. 
Though,  therefore,  their  clerk  might,  in  numerous  instances  of  acta 
done  by  him  which  were  within  the  scope  of  their  duties,  be  consi- 
dered as  acting  for  them  and  with  their  sanction,  the  preferring  an 
information  was  not  an  act  of  that  description,  nor  had  he  a  necessarily 
implied  authority  from  his  office  to  do  it.  The  respondent  has  admitted 
that  he  had  no  authority,  express  or  implied,  from  the  Commissioners 
except  that  arising  from  his  having  published  the  notice  by  their 
direction ;  but  that  notice  raaj'  have  been  intended  only  as  a  general 
warning,  not  to  be  acted  upon  by  the  Commissioners  without  further 
consideration,  I  am,  however,  of  opinion,  that,  independently  of  any 
authority  from  the  Commissioners,  it  was  competent  to  the  respondent 
to  lay  the  information,  so  long  as  he  professed  to  lay  it  in  accordance 
with  the  direction  of  the  local  Act  that  the  penalty  was  to  enure  for 
the  benefit  of  the  Commissioners.  The  case  is  not  that  of  a  grievance 
to  an  individual  in  respect  of  which  a  penalty  is  given  by  *8tat-  p^QQ 
ute  to  the  party  aggrieved,  by  way  of  redress ;  but  the  offence  ^ 
is  one  against  public  decency  and  propriety.  The  General  Act  makes 
every  person  committing  the  offence  liable  to  the  penalty,  and  doep 
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sot  prohibit  any  one,  who  may  ohoose,  from  laying  the  information. 
The  special  Act  engrafts  upon  this  a  special  provision  that  the  penalty, 
when  imposed,  shall  go  to  one  or  the  other  of  two  specified  bodies, 
according  as  the  proceeding  is  on  behalf  of  one  or  tne  other.  The 
only  restraint,  therefore,  put  by  the  special  Act  upon  the  power  of  an 
individual  to  lay  the  information  is  that  he  must  claim  the  penalty  on 
behalf  of  one  of  the  bodies  named  in  that  Act.  The  case  is  analogous 
to  that  where  an  informer  is  entitled  to  one  half  of  a  pet  alty  and  the 
Grown  to  the  other.  Such  an  informer  must  state  that  he  claims  the 
penalty  as  well  on  behalf  of  the  Crown  as  on  his  own  behalf;  but  he 
need  show  no  authority  from  the  Crown  to  lay  the  information.  We 
should  be  bound  by  the  decisions  cited  by  Mr.  Keane,  were  it  not  for 
the  plain  distinction  between  them  and  this  case,  that  they  turned 
upon  the  construction  of  statutes  which  imposed  penalties  for  the  pro- 
tection of  the  private  rights  of  individuals ;  whereas  the  enactment 
here  in  question  is  one  for  the  benefit  of  the  public  at  large. 

(Hill,  J.,  was  absent.) 

Cromptox,  J. — I  am  of  the  same  opinion.  I  think  that  we  may 
take  it  (though  it  does  not  clearly  so  appear  from  the  case)  that  the 
information  was  laid  on  behalf  of  the  Commissioners,  and  that  the 
adjudication  was  that  the  penalty  should  be  paid  to  them.  The 
*7041  ^^P^^d^^^'  however,  it  is  said,  had  no  express  authority  *from 
^  the  Commissioners  to  move  in  the  matter.  What  we  have  to 
look  to  is,  whether  what  was  done  satisfied  the  requirements  of  sect 
120  of  the  local  Act.  I  think  that  it  did.  When  the  clerk  of  a  par- 
ticular body  comes  and  says  that  he  sues  or  appears  on  their  behalf, 
I  do  not  think  that  he  can  be  called  upon  to  show  his  authority.  He  may 
be  liable  to  his  principals  if  he  abuses  his  authority,  but  it  would  be 
quite  a  new  thing  to  require  him  to  prove  that  he  nas  authority  from 
them.  The  hand-bill,  moreover,  published  by  the  respondent  by  the 
express  direction  of  the  Commissioners,  is  some  evidence  that  he  had 
their  authority.  On  the  other  point  made,  there  can  be  no  doubt  that 
The  Town  Police  Clauses  Act,  1847,  10  &  11  Vict.  c.  89,  s.  35,  applies 
to  all  houses,  whether  licensed  or  unlicensed,  in  which  refreshments 
are  sold  to  the  public ;  and  we  cannot  engraft  upon  it  any  exception, 
inasmuch  as  it  contains  no  words  of  exclusion. 

CocKBURN,  C.  J.,  added. — I  omitted  to  allude  to  that  point ;  upon 
which  I  am  disposed  to  agree  with  Mr.  Keane  that  the  Legislature, 
having  already  provided  for  ale  and  beer  houses,  intended  sect.  35  of 
the  Act  in  question  to  be  merely  supplementary  to  those  provisions. 
As,  however,  they  have  not  guarded  themselves  by  introducing  words 
excepting  ale  and  beer  houses  from  the  operation  of  the  section,  it  is 
not  competent  to  us  to  except  them. 

BLACKBURN;  J.,  concuTrea  on  both  points. 

Conviction  affirmed. 
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♦KNOWLES,  Appellant,  v.  DICKINSON,  Respondent  r^-^K 

April  21.  L  '"** 

6taL  18  Jb  10  Viet  e.  108,  8.  4,  reqairea  certain  rales  tc  be  obserred,  in  ererj  coal-mine  and 
colliery,  by  the  owner  and  agent  thereof.  By  rale  1,  "an  adequate  amoant  of  rentilation"  is 
to  '^  be  eonstantly  produeed  at  all  collieries"  in  order  "  that  the  working-places  of  the  pits  and 
lerels  of  tnoh  collieries"  may  "under  ordinary  oircnmatanees  be  in  a  fit  state  for  working." 
Beet.  11  imposes  a  penalty  npon  the  owner  and  agent  "if"  "any"  "colliery  be  worked,"  and 
the  aforesaid  rules  are  neglected  or  wilfully  violated. 

Held,  that  the  agent  of  a  colliery  which  was  actually  worked  only  on  week  days,  incurred  a 
penalty  under  sect.  11  for  a  breach  of  rule  1,  by  neglecting  to  keep  up  adequate  Tentilation  in 
tiie  colliery  during  the  suspension  of  actual  work  there  between  Suturday  night  and  Monday 
morning ;  for  that,  notwithstanding  such  snspennion,  the  colliery  was  "  worked"  during  that 
tin*  within  the  meaning  of  that  section. 


Case  stated. by  justices,  tinder  stat  20  k  21  Vict  c.  48. 

At  the  Petty  Sessions  held  at  Bury,  in  Lancashire,  on  18th  Novem- 
ber, 1859,  an  information  was  preferred  at  the  instance  of  the  respond- 
ent, Dickinson,  Inspector  of  Coal-Mines  for  the  district,  against  the 
appellant,  Knowles,  which  charged  that  ''within  three  months  last 
past,  that  is  to  say,  on  26th  September,  1859,  at  Hagside  Colliery,  in 
the  parish  of  Badcliffe,  in  the  said  county,  Messrs.  Knowles  &  Hall 
being  the  owners  and  occupiers  of  a  certain  coal-mine  and  colliery  at 
Hagside  aforesaid,  the  same  being  a  coal-mine  and  colliery  within  the 
true  intent  and  meaning  of  stat.  18  &  19  Vict.  c.  108,  intituled  'An 
Act  to  amend  the  law  for  the  inspection  of  coal-mines  in  Great  Britain,' 
Andrew  Knowles"  (the  appellant)  '•  the  principal  agent  of  the  said 
coal-mine  and  colliery,  did  then  and  there  unlawfully  neglect  and 
wilfully  violate  one  of  the  rules  to  be  observed  in  the  said  coal-mine 
and  colliery,  referred  to  in  the  said  Act  as  the  general  rules,  in  not 
causing  an  adequate  amount  of  ventilation  to  be  constantly  produced 
at  the  said  coal-mine  and  colliery  to  dilute  and  render  harmless  nox* 
ious  gases  to  such  an  *extent  as  that  the  working-places  of  the  r^JtAg 
pits  and  levels  of  the  said  coal-mine  and  colliery  should,  under  ^ 
ordinary  circumstances,  be  in  a  fit  state  for  working ;  contrary  to  the" 
''statute"  in  that  behalf. 

The  first  general  rule  contained  in  sect.  4  of  stat.  18  &  19  Vict.  c. 
108,  is  as  follows. 

'*  An  adequate  amount  of  ventilation  shall  be  constantly  produced 
at  all  collieries  to  dilute  and  render  harmless  noxious  gases  to  such  an 
extent  as  that  the  working-places  of  the  pits  and  levels  of  such  col- 
lieries shall  under  ordinary  circumstances  be  in  a  fit  state  for  working." 

The  appellant  is  one  of  the  firm  of  Messrs.  Knowles  k  Hall,  the 
owners  of  the  Hagside  Coal  Pit,  and  has  the  active  management  of 
that  pit.  To  ventilate  the  pit,  an  air  current  descended  the  shaft  at 
Hagside,  was  carried  by  means  of  the  usual  air-courses  through  the 
workings  of  the  pit,  and  ascended  an  upcast  shaft  near  the  Hagside 
shaft.  Air-pipes  were  also  provided  in  parts  of  the  pit,  and  a  furnace 
and  steam-engine  were  kept  at  work  during  the  whole  of  the  week, 
Sunday  excepted.  The  furnace  is  solely  for  purposes  of  ventilation. 
The  engine  is  used  for  drawing  coal  in  the  mine,  and  raising  it  from 
the  pit,  and  for  pumping  water ;  and,  when  at  work,  likewise  assists 
the  ventilation.  During  the  week,  while  the  furnace  and  engine  were 
kept  constantly  in  operation  the  ventilation  of  the  entire  pit  was  ade* 
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tostiog  the  appeal ;  and,  were  the  costs  now  to  be  paid  by  their  suc- 
^asors,  the  auditor  would  disallow  the  payment,  and  they  woali  be 
at  the  loss  of  the  amount;  for,  even  assuming  that  they  could  law- 
fully have  made  a  rate  on  the  parish  to  reimburse  themselves,  they 
can  no  longer  do  so,  having  now  gone  out  of  office.  The  overseers 
of  a  parish  are  not  such  a  continuous  body  as  that  one  set  of  them 
,>,-^  ..-J   are  liable  to  fulfil  all  the  obligations  of  their  *predecessor3. 

-•  Stat.  11  &  12  Vict.  c.  91,  ss.  1  &  2,  contain  provisions  for  the 
discharge,  by  their  immediate  successors,  of  certain  debts  and  liabili- 
ties incurred  by  overseers,  which,  however,  do  not  affect  the  present 
case.  [Blackburn,  J. — The  power  to  the  Sessions  to  award  costs  to 
the  successful  party  to  an  appeal  against  a  poor-rate  is  given  by  stat. 
17  G.  2,  c.  88,  s.  4,  which  puts  such  costs  on  the  same  footing  as  those 
in  case  of  appeals  concerning  the  settlement  of  paupers,  under  stat. 
8  &  9  W.  3,  c.  SO ;  sect.  3  of  which  Act  directs  the  Sessions  to  order 
the  costs  "to  be  paid  by  the  churchwardens,  overseers  of  the  poor,  or 
any  other  person,  against  whom"  the  *'  appeal  shall  be  determined"  to 
the  party  on  whose  behalf  it  is  determined.]  The  order  of  Sessions, 
here,  is  practically  made  upon  the  overseers  as  individuals;  they  having 
j\o  power  to  charge  the  parish  funds  with  the  payment  of  these  costs. 
Unless  the  order  is  set  aside,  it  can  be  enforced  only  by  a  fi.  fa.  against 
the  goods  of  the  overseers.  [Cogkburn,  C.  J. — The  order  was  not  made 
upon  the  overseers  as  individuals ;  and  it  is  their  own  fault  if  they  have 
not  complied  with  it  while  they  remained  in  office,  with  power  to  make 
rates  on  the  parish  to  recoup  themselves.]  They  could  not  have  made  a 
rate  to  defray  charges  for  which  the  parish  were  not  liable.  At  all  events 
1;he  railway  Company  were  guilty  of  laches  in  not  demanding  payment 
from  them  till  the  December  following  the  order,  which  was  made  in 
April.  [Crompton,  J. — It  does  not  appear  that  a  rate  might  not  have 
been  made,  after  that  time,  before  the  applicants'  term  of  office  expired.] 
Xt  must  be  admitted  that  there  was  time  to  have  made  a  rate,  if  it 
could  have  been  lawfully  made.  [Cockburn,  0.  J. — Why  did  the 
fipplicants  allow  the  six  months,  after  the  making  of  the  order,  to 
*7161   ®'^P^®»  during  *which  they  might  have  brought  it  up  by  cer- 

-'  tiorari,  with  a  view  to  its  being  quashed?]  In  Regina  v. 
Hyde,  21  L.  J.  N.  S.  M.  C.  94,  this  Court  entertained  objections  to  the 
validity  of  a  conviction,  although  it  was  made  under  an  Act  by  which 
the  certiorari  was  taken  away.  [Crompton,  J. — The  objection  there 
was  that  the  conviction  was  bad  on  the  face  of  it.]  When  an  order 
has  been  brought  before  the  Court  for  the  purpose  of  being  enforcetl, 
it  may  be  objected  to  as  illegal:  Regina  v.  Ilellier,  17  Q.  B.  229  (E. 
C.  L.R.  vol.  79);  Regina  v.  Huntley,  3  E.  &  B.  172  (E.  C.  L.  R.  voL 
77).  At  all  events,  the  order  of  Sessions  of  4th  April,  1859,  ought 
wot  to  have  included  the  costs  incurred  up  to  the  Epiphany  Sessions. 
[Cockburn,  C.  J.— The  order  of  April,  1859,  is  independent  of  that 
which  was  made  at  the  Epiphany  Sessions.] 

Cockburn,  C.  J. — I  am  of  opinion  that  there  should  be  no  rule. 
The  facts  are,  simply,  that  a  poor-rate  was  made  by  the  then  charch- 
wardeiis  and  overseers,  on  behalf  of  the  parish  of  Fletton ;  that  the 
rate  was  appealed  against  by  the  Eastern  Counties  Railway  Company; 
that,  while  the  appeal  was  pending,  there  was  a  change  in  the  church- 
wardens and  overseers  of  the  parish,  aad  that  the  present  applicanu 
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name  into  office  upon  that  change.  After  the j  came  in,  the  appeal 
vas  disposed  of  at  the  Quarter  Sessions ;  the  rate  being  quashed,  the 
appeal  allowed,  and  an  order  made  on  the  respondents  to  pay  costs  to 
the  appellants.  It  is  said,  on  behalf  of  the  applicants,  that,  as  there 
was  a  change  of  parish  officers  pending  the  appeal,  and  the  incoming 
officers  took  no  part  in  it,  but  allowed  judgment  to  go  by  default^ 
thej  ought  not  to  be  considered  as  being  in  any  way  parties  r*fTi^ 
*to  the  proceedings.  To  refuse,  however,  on  that  ground,  to  *■  ' 
enforce  the  order  of  Sessions,  would  be  to  adopt  a  course  fraught 
with  great  inconvenience.  The  applicants  knew  that  the  order  had 
been  made,  but  allowed  the  ensuing  six  months  to  elapse  within  which 
they  might  have  brought  it  up  by  certiorari.  Moreover,  payment 
was  demanded  of  them,  and  they  have  had  abundant  time  withioi 
which  they  might  have  paid,  and  have  made  a  rate  to  reimburse 
themselves.  Instead  of  doing  so,  they  wait  till  they  have  quitted 
office :  and  when  the  appellants  seek  to  enforce  the  order  of  Sessions 
giving  them  their  costs,  the  endeavour  is  made  to  deprive  them  of 
the  benefit  of  it  by  a  juggle,  contrived  by  those  who  ought  to  have 
paid  the  costs,  but  who  now  say  that  they  are  not  persons  against 
whom  the  order  can  be  enforced.  We  ought  not  to  do  that  which  would . 
practically  amount  to  annulling  the  order.  The  applicants  are  the 
odIj  persons  against  whom  it  can  properly  be  enforoed. 

Crompton,  J. — The  application  to  me  for  the  order  which  I  made 
was  an  ex  parte  proceeding,  behind  the  backs  of  the  parish  officers, 
who  ought  now  to  stand  in  the  same  position  as  if  they  had  been 
before  me  at  Chambers ;  and  the  question  is,  whether  they  are  the  par-^ 
ties  against  whom  the  order  of  Sessions  can  be  enforced.  With  regard 
to  that  order,  the  time  for  questioning  it  by  means  of  a  certiorari 
having  gone  by,  we  are  bound  to  assume  that  it  was  rightly  made. 
Still,  although  that  time  has  elapsed,  I  do  not  say  that  we  should  be 
bound  to  enforce  the  order,  if  either  it  was  bad  on  its  face,  or  there 
had  been  any  laches  on  the  part  of  those  applying  to  enforce  it.  In 
my  judgment,  however,  the  order  of  Sessions  was  perfectly  right ; 
and,  being  *good  on  its  face,  it  cannot  be  questioned,  within  rw^i  o 
the  principle  of  the  decisions  which  have  been  cited  to  us.  I- 
Nor  can  we  go  into  the  question  of  the  amount  at  which  the  costs 
were  taxed.  Nothing  appears  to  show  that  the  order  was  in  excess 
of  the  jurisdiction  of  the  Sessions.  Then  the  question  is,  ought  a 
Judge  at  chambers  to  have  made  an  order  to  enforce  it  ?  Had  the 
appellants  allowed  the  matter  to  stand  over,  and  not  demanded  pay- 
ment of  the  costs  from  the  present  applicants,  the  parish  officers,  till 
just  before  the  latter  went  out  of  office,  the  applicants  might  have 
had  some  ground  for  urging  that  this  was  such  laches  on  the  part 
of  the  appellants  as  to  deprive  them  of  the  right  to  ask  for  the  inter* 
ference  or  this  Court.  But  it  does  not  appear  that  the  demand  was 
thus  postponed ;  and  Mr.  Field  was  obliged  to  admit  that  the  appel* 
lants  had  not  been  guilty  of  any  such  laches.  The  rule  must,  there- 
fore, be  refused. 

Hill,  J. — I  think  that  there  should  be  no  rule.  I  wish  it  to  be  dis- 
tinctly understood  that  I  do  not  decide  whether  or  not  the  railway 
Company  can  have  execution  for  their  coats  under  the  order  of 
Orompton,  J.    There  was  an  appeal  by  the  Company  against  a  poort 
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rate,  wbich  came  on  to  be  heard  at  the  January  Sessions,  and  was. 
upon  the  application  of  the  respondents,  the  then  churchwardens  and 
overseers  of  the  parish  of  Fletton,  adjourned  till  the  following  Ses- 
sions. On  29th  March,  and  before  the  fo  lowing  Sessions,  the  present 
applicants  came  into  office  as  churchwardens  and  overseers  of  tlie 
arish.  The  Sessions  were  held  on  4th  April,  when  the  appeal  was 
card,  the  rate  quashed,  and  an  order  made  by  the  Court,  allowing 
full  costs  to  the  appellants,  to  be  paid  by  the  respondents,  that  is,  by 
♦7191  ^^®  parties  described  *in  the  order,  not  by  name,  but  as  "the 
-'  church wardeus  and  overseers  of  the  parish  of  Fletton."  The 
appellants  took  no  steps  to  enforce  this  order  till  the  following  Decem- 
ber, when  they  demanded  payment  from  the  present  applicants.  That 
being  refused,  no  further  steps  were  taken  until  March  in  the  present 
year,  when  the  appellants  obtained  Crompton,  J.'s,  order  for  the  order 
of  Sessions  to  be  brought  into  this  Court  to  be  enforced.  The  appli- 
cants, having  now  gone  out  of  office,  come  here  to  ask  us  to  set  aside 
both  orders.  But  the  order  of  Sessions  is  good  upon  its  face.  I  have 
heard  of  no  ground  not  apparent  on  its  face,  for  supposing  it  to 
be  bad;  but  I  think  that  we  could  not  inquire  into  its  validity, 
except  upon  some  matter  apparent  upon  its  face.  The  order  of 
Crompton,  J.,  is  also  perfectly  correct.  We  cannot,  therefore,  grant 
Mr.  Field's  requeifc.  When  an  attempt  is  made  to  enforce  the  orders, 
that  will  give  rise  to  other  matters  for  consideration.  The  orders  are 
not  made  against  the  applicants  as  individuals,  and  the  Court  may 
possibly  say  that  the  appellants  have  not  come  before  us,  to  enforce 
them,  with  sufficient  promptitude.  There  will  be  time  enough  to 
decide  that  question  when  it  arises;  at  present  all  that  we  say  is  that 
both  orders  are  unobjectionable,  and  cannot  be  set  aside. 

Blackburn^,  J. — ^I  am  of  the  same  opinion.  I  wish  to  confine  my 
judgment  to  the  same  ground  on  which  my  brother  Hill  has  rest^i 
bis;  namely  that,  both  orders  being  unobjectionable  on  their  face  and, 
as  far  as  I  can  see,  in  substance,  they  cannot  be  set  aside.  The  order 
of  Sessions,  of  April,  1859,  was  made  in  an  appeal  in  which  the 
churchwardens  and  overseers  of  Fletton  were  respondents,  and  awarded 
*7201  ^^^^  ^  P*^y  ^"'^  GO&X^  to  the  ^appellants.  The  order  directed 
"'  those  costs  to  be  taxed ;  and  they  have  been  taxed  accordingly. 
It  is  said  that  the  amount  at  which  they  were  taxed  is  in  part  made 
up  of  some  interlocutory  costs.  That,  however,  is  not  an  objection  to 
the  order,  but  one  which  could  have  been  made,  if  at  all,  at  the 
taxation,  and  into  which  we  cannot  now  inquire.  The  power  of  the 
Sessions  to  give  costs  of  the  appeal  arises  under  stat.  17  G.  2,  c.  38, 
B.  4,  which  empowers  them,  at  the  determination  of  the  appeal,  to 
award  costs  in  the  same  manner  as  upon  settlement  appeals  under 
Stat.  8  &  9  W.  3,  c.  30 ;  under  sect.  3  of  which  costs  may  be  awarded 
to  b J  paid  to  the  party  on  whose  behalf  the  appeal  is  determined  "  by 
the  churchwardens,  overseers  of  the  poor,  or  any  other  person,  against 
whom  such  appeal  shall  be  determined."  It  seems  to  me  that  the  order 
was  properly  made  against  the  persons  who  were  the  churchwardens 
and  overseers  of  the  parish  at  the  time  when  it  was  made.  The 
proper  time  for  them  to  object  to  it  being  put  in  force  against  them 
will  be  when  that  is  attempted  to  be  done.  If  the  railway  Company 
tiave  been  lying  by  improperly,  I  should  be  sorry  to  be  obliged  to 
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say  that  we  were  bound  to  enforce  the  order.  It  appears  to  me,  at 
present,  that,  so  far  from  lying  by,  the  Company  have  taken  every 
available  means  to  obtain  payment.  That,  however,  is  not  the  ques- 
tion before  us ;  all  that  we  now  say  is  that  the  rule  for  which  we  are 
asked  cannot  be  granted.  Bule  refused. 


♦ELIZABETH  WRIGHT  r.  STAVERT.    April  2i:.    [*721 

Bj  a  parol  agreement  between  plaintiff,  a  boarding-house  Iceeper,  and  defendant,  defendant 
•greed  to  pay  plaintiff,  for  the  board  and  lodging  of  himfelf  and  man,  and  accommodation  for 
hij  horea,  at  the  boarding-house,  200{.  a  year  from  a  fxed  day ;  the  agreement  to  be  terminable 
by  a  quarter's  notice  on  either  side. 

Plaintiff  having  sued  defendant  for  a  breach  by  Lim  of  this  agreement,  in  refusing  to  become 
an  inmate  of  the  boarding-house :  Held  that,  though  the  agreement  was  unwritten,  the  action 
was  maintainable;  for  that  the  contract  was  not  one  for  any  interest  in  or  concerning  land, 
within  sect  4  of  the  SUtote  of  Frauds,  29  Car.  2,  c.  3. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  the  County 
Court  of  Lancashire,  holden  at  Salford. 

The  action  was  brought  in  that  Court  by  the  plaintiff  against  the 
defendant  to  recover  the  sum  of  50?. 

The  particulars  of  the  plaintiff's  claim,  annexed  to  the  plaint  note^ 
were  as  follows : — 

Thomas  Stavert  to  Elizabeth  Wright,  Dr. 
1859.  £.    8.    d. 

January  1st,        One  quarter  of  a  year's  lodging  and 

to  board,  and  for  breach  of  contract         52     10    0 

March  81st.        Excess  over  502.  abandoned. 

On  the  trial  the  plaintiff  deposed  as  follows : — 

That  she  kept  a  boarding-house ;  that,  having  a  vacancy,  she  adver- 
tised it  in  the  Manchester  newspapers ;  terms,  100  guineas  a  year  for 
board  and  lodging.  In  consequence  of  this  advertisement,  the  defend- 
ant wrote  to  her  a  letter  of  inquiry  as  to  the  particulars,  to  which 
she  replied  by  letter,  and  appointed  the  time  for  an  interview  on  the 
subject.  The  defendant  came  to  her  house  at  the  time  appointed,  and 
said  he  was  recommended  to  her  by  a  Mr.  Brown.  Tne  defendant 
inquired  as  to  the  particulars,  and  the  inmates  of  the  establishment; 
and,  having  been  informed  of  the  terras,  and  that  there  were  two  for- 
eign gentlemen  then  boarding  there,  he  observed  that  he  disliked  asso- 
ciating with  foreigners,  but  that  he  would  think  the  matter  over  and 
write  to  the  plaintiff.  The  terms  stated  to  the  defendant  were 
*100  guineas  for  a  year,  terminableby  a  quarter's  notice  on  either  r^^oo 
side.  Not  having  heard  from  the  defendant  as  soon  as  she  ex-  *• 
pected,  the  plaintiff  sent  a  letter  to  him  asking  for  his  decision.  In  two  or 
three  days  after  this  she  received  a  letter  from  him,  saying  he  would  call 
on  6th  December.  He  came  accordingly,  and  said  his  time  or  engage- 
ment  at  the  Queen's  Hotel  would  expire  on  1st  January,  and  that, 
besides  accommodation  for  himself,  he  wished  to  have  accommodation 
for  his  horse  and  valet.  The  plaintiff  said,  the  foreign  consul,  who  was 
one  of  her  inmates,  had  a  horse  and  man,  and  altogether  paid  her 
20021  a  year.  The  defendant  said  money  was  no  object,  and  then 
agreed  to  pay  for  the  board  and  lodging  of  himself  and  man,  and 
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lu^commodation  for  his  horse,  200^.  a  jeox,  ffom  1st  January,  1850^ 
He  also  agreed  to  a  quarterns  notice,  as  originally  proposed.  The 
plaintiff  then  ordered  furniture,  and  went  to  a  considerable  expense  ia 
preparations  for  the  defendant,  his  horse  and  man.  She  declined  an 
offer  made  to  her  by  a  gentleman,  of  17 OL  a  year,  not  having  rooo) 
after  this  engagement.  On  20th  December,  the  defendant  wrote  hor 
the  following  letter,  declining  the  engagement. 
"  Madam,  "  Queen's  Hotel,  20th  December,  1858. 

*'  I  take  the  earliest  opportunity  of  informing  you  that,  since  1  had 
the  pleasure  of  waiting  upon  you  last  Monday,  I  regret  to  say  certain 
business  arrangements  have  been  made  which  will  prevent  me  carry- 
ing out  for  the  present  my  intentions  in  reference  to  your  apartments, 
and  I  hope  you  will  not  be  inconvenienced  thereby.  Should  I  rennain 
in  England  I  may  again  trouble  you  with  a  visit.    Meantime, 

*'  I  remain,  Madam, 

*'  Mrs.  Wright,  '*  Yours  respectfully, 

''Whalley  flange."  *' Thomas  Stavkrt." 

#72^1  *^^  cross-examination  the  plaintiff  stated  that,  at  the 
-'  second  interview,  there  was  no  conversation  about  foreigners 
or  a  private  room  for  the  defendant.  That  she  kept  a  boarding-school 
for  young  ladies,  as  well  as  a  boarding-house,  iu  the  same  dwelling- 
house.  That  there  were  six  or  eight  young  ladies  and  two  gentlemen 
boarders  at  the  time  the  defendant  called ;  that  she  did  not  recollect 
that  the  defendant  asked  for  a  private  sitting-room ;  that  she  had  laid 
out  302.  in  preparation  for  the  defendant's  coming,  in  furniture  and 
other  things,  and  that  the  defendant  was  to  have  no  exclusive  right  to, 
or  interest  in,  any  particular  rooms,  but  to  be  considered  simply  as  A 
boarder  and  an  inmate. 

The  defendant's  counsel  applied  for  a  nonsuit  on  three  grounds 
First,  That  the  agreement,  as  proved,  gave  an  interest  in  lands,  and, 
not  being  in  writing,  no  action  could  be  maintained  upon  it;  Secondly, 
That  it  was  void  for  uncertainty  in  its  terms ;  and,  Thirdly,  Thai 
there  was  no  evidence  of  a  contract  at  all. 

The  Judge,  however,  declined  to  nonsuit. 

The  defendant  was  then  examined.  He  stated  that  he  saw  the 
advertisement  and  called  on  the  plaintiff  to  make  inquiries.  He  called 
upon  her  twice.  On  both  occasions  he  said  he  must  have  a  private 
sitting-room.  On  the  second  interview  he  repeated  that  he  must  have 
a  private  sitting-room.  The  plaintiff  said  he  could  not.  He  said 
it  was  indispensable ;  upon  which  he  lefl,  and  she  was  to  consider  of 
it  and  let  him  know.  Before  hearing  from  her,  he  wrote  her  the  let- 
ter of  20th  December.  He  never  looked  at  the  plaintiff's  rooms,  and 
iiever  made  any  contract  at  all  with  her  respecting  them  ;  what  took 
place  was  mere  matter  for  future  consideration. 
*7241  ^^^  cross-examination  the  defendant  was  shown  his  letter  of 
^  20th  December,  and  he  said  that  the  admission  in  that  letter  was 
a  mere  matter  of  politeness. 

This  was  all  the  evidence,  and  the  Judge,  considering  the  statement 
'of  the  plaintiff  to  be  correct  in  fact,  and  that  the  contract  as  proved 
was  a  valid  contract  in  law,  gave  judgment  for  the  plaintiffl 

The  defendant  gave  notice  of  appeal  on  the  following  grounds. 
Pirst,  That  the  Judge  determined  that  the  agreement  on  whicj  the 
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ftcdon  was  broaght  was  a  valid  agreement,  and  One  on  which  an  action 
Gould  be  brought ;  whereas  the  agreement  conveyed  an  interest  in 
land  and  was  retiuired  by  law  to  be  in  writing.  Secondly,  That  the 
Agreement  was  an  agreement  which  was  required  bylaw  to  be  by 
deed. 

The  questions  for  the  opinion  of  the  Court  were,  First,  Whether 
the  agreement  on  which  the  action  was  brought  was  a  valid  agree- 
ment and  one  on  which  an  action  could  be  brought,  and  whether  the 
agreement  did  not  convey  an  interest  in  land,  which  is  required  by 
law  to  be  in  writing.  Secondly,  Whether  the  agreement  was  or  was 
not  an  agreement  which  is  required  by  law  to  be  by  deed. 

T.  Jones  (Northern  Circuit),  for  the  appellant,  the  defendant. — The 
agreement  was  a  contract  for  an  interest  in  land,  within  sect.  4  of  the 
Statute  of  Frauds,  29  Car.  2,  c.  8,  and  was  therefore  void,  not  being  in 
writing.  The  case  is  not  distinguishable  from  Inman  v.  Stamp,  I 
Stark.  12  (E.  C.  L.  E.  vol.  2),  where  an  agreement  to  occupy  lodgings 
at  a  yearly  rent,  payable  quarterly,  the  occupation  to*com-  r^^o- 
mence  at  a  future  day,  and  possession  not  having  been  taken,  was  '- 
held  to  be  within  the  statute.  [HiLL,  J. — That  was  an  agreement  fcr 
a  tenancy,  and,  if  executed  by  entry,  would  have  amounted  to  a  demise : 
which  the  agreement  in  the  present  case  would  not.  Crompton,  J. 
— ^The  agreement,  here,  merely  was  that  the  defendant  should  become 
an  inmate  of  the  house,  not  that  he  should  have  the  exclusive  occupa- 
tion of  specific  rooms  in  it]  It  does  not  appear  that,  in  the  arrangement 
in  Inman  v.  Stamp,  1  Stark.  12,  (E.  C.  L.  R.  vol.  2),  any  particular  rooms 
were  specified.  [Hill,  J. — It  is  clear  that  that  was  an  agreement  for  the 
exclusive  occupation  of  the  lodgings  at  a  fixed  rent.  Blackburn,  J. — 
And  that  the  lodger  might  have  maintained  trespass  against  an  intru- 
der.] There  is  no  real  distinction  between  that  case  and  the  present. 
Edge  V,  Strafford,  1  C.  &  J.  391,t  which  was  an  action  for  not  taking  pos- 
session of  apartments  alleged  to  have  been  let  by  the  plaintiff  to  the 
defendant,  is  also  strongly  in  point  for  the  present  defendant.  In  that 
case  the  agreement  amounted  to  a  parol  lease  of  lodgings  for  less  than 
three  years  from  the  making  thereof;  valid,  as  such,  under  sect.  2  of 
the  statute:  and,  had  the  defendant  entered  under  it,  the  plaintiff 
might  have  resorted  to  a  remedy  upon  it  in  its  character  of  a  lease. 
But  it  was  held  that  the  defendant,  until  entry,  had  a  mere  interesse 
termini ;  and  that  the  action  did  not  lie,  inasmuch  as,  until  entry,  the 
fourth  section  applied  to  the  agreement,  as  being  one  for  an  interest 
in  land.  [Cbompton,  J.— Suppose  that,  in  engaging  a  governess,  1 
verbally  agree  to  let  her  have  a  room  to  herself.  If  I  break  th«3 
agreement  can  it  be  said  that  she  has  no  remedy  because  the  agree- 
ment was  concerning  *an  interest  in  land?]  The  permission  r*»Tog 
to  her  to  use  the  room  would  be  collateral  to  the  agreement,  ^ 
which  would  be  a  mere  contract  of  hiring,  [Crompton,  J, — Did  the 
plaintiff',  here,  do  anything  more  by  the  agreement  than  give  the 
defendant  a  personal  license  to  come  and  live  upon  her  premises  ?J 
In  that  view  of  the  case  the  license  ought  to  have  been  granted  bv 
deed,  the  privilege  granted  amounting  to  an  easement :  W(X)d  v.  Lead- 
bitter,  18  M.  k  W.  888.t  In  Monks  v.  Dykes,  4  M.  &  W.  667,t  it 
was  held  that  a  lodger,  occupying  one  room  in  a  house,  the  key  of 
ihe  outer  door  being  kept  by  the  landlord,  could  not  justify,  as  beii^ 
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in  possession  of  a  dwelling-house,  taming  out  one  who  disturbed  him 
in  his  possession.  Lastly,  the  contract,  although  for  board  in  addition 
to  lodging,  is  entire  and  not  to  be  separated;  if,  therefore,  ary  part 
of  it  ought,  under  sect.  4  of  the  statute,  to  have  been  in  writiig,  the 
statute  applies  to  the  whole  of  it,  and  the  whole  is  void :  Mechelen  v. 
Wallace,  7  A.  &  E.  49  (E.  C.  L.  R.  vol.  84). 

Wheeler^  contr^,  was  not  called  upon. 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  County  Court  Judge 
was  right  in  point  of  law.  In  this  case  an  interest  in  land  was  not,  as 
in  Inman  v.  Stamp,  1  Stark.  12  (E.  C.  L.  B.  vol.  2),  granted  or  intended 
to  be  granted  by  the  contract  between  the  plaintiff  and  the  defendant. 
The  plaintiff,  keeping  a  boarding-house,  agreed  to  receive  the  defend- 
ant as  an  inmate  of  it,  and  to  give  him,  in  the  capacity  of  an  inmate, 
an  incidental  enjoyment  of  the  house  to  a  limitea  extent;  so  that  the 
contract  amounted  to  no  more  than  a  permission  to  the  defendant  to 
*7971  ^^^^  ^^^  ^reside  in  the  house.  It  is  unnecessary  to  decide 
-I  whether,  if  the  defendant  had  become  an  inmate  of  the  house 
and  the  plaintiff  had  then  revoked  the  personal  license  to  him  to  do 
so,  implied  in  the  contract,  and  had  turned  him  out,  he  could  have 
maintained  an  action  of  trespass  against  her ;  or  whether  he  would, 
by  reason  of  the  decision  in  Wood  v,  Leadbitter,  13  M.  &  W.  838,t 
have  failed  in  such  an  action.  It  is  clear  that,  in  the  case  supposed, 
he  could  have  successfully  maintained  an  action  for  the  breach  of  the 
contract,  and  ec^ually  clear  that  he  is  himself  liable  to  the  plaintiff 
for  a  breach  of  it  on  his  part.  The  decisions  under  the  fourth  section 
of  the  Statute  of  Frauds  have  gone  quite  far  enough,  and  it  would 
lead  to  most  absurd  and  inconvenient  consequences  were  we  to  hold 
that  such  a  case  as  this  falls  within  that  section. 

Crompton,  J. — I  am  of  the  same  opinion.  I  think  that  there  was 
evidence  before  the  County  Court  Judge  which  warranted  him  in 
finding,  as  he  did,  that  no  interest  in  land  passed  by  the  contract 
between  the  parties.  The  contract  was  merely  that  the  defendant 
should  become  an  inmate  of  the  plaintiff's  establishment ;  it  was  not 
intended  to  create  the  relation  of  landlord  and  tenant,  or  to  give  the 
defendant  the  exclusive  occupation  of  any  part  of  the  bouse.  As 
far  as  the  defendant's  occupation  of  the  premises  was  concerned,  the 
plaintiff  might,  in  my  opinion,  have  turned  him  out  at  a  moment^s 
notice  after  he  had  entered,  without  becoming  liable  to  him  in  tres- 
*7281  P^^  ^^  consequence;  though  he  might,  under  such  *circum- 
-'  stances,  have  sued  her  for  a  breach  of  the  contract.  The  cases 
relied  upon  for  the  defendant  are  distinguishable  on  the  ground  that, 
in  them,  there  was  an  agreement  which,  if  perfected  by  entry,  would 
have  amounted  to  a  demise,  and  therefore,  pending  entry,  gave  to  the 
person  entitled  to  enter  an  interesse  termini  which,  as  being  an  inter- 
est in  land,  fell  within  the  requirements  of  the  4th  section  of  the 
Statute  of  Frauds.  I  agree  with  the  Lord  Chief  Justice  that  to  hold 
the  contract  in  the  present  case  to  be  one  for  an  interest  in  land  would 
be  to  give  rise  to  great  absurdity  and  inconvenience,  and  to  carry  the 
decisions  much  farther  than  we  have  any  right  to  do. 

Hill,  J. — I  am  of  the  same  opinion.  This  agreement  seems  to  me 
not  to  be  a  contract  for  any  interest  in  or  concerning  land,  within  the 
4th  section  of  the  Statute  of  Frauds.    If  the  defendant  had  entered 
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into  occapation  of  the  bouse,  he  could  have  had  no  action  of  trespass 
for  an  interruption  of  his  occupancy  by  the  plaintiff.  In  Inman  v. 
Stamp,  1  Stark.  12  (E.  0.  L.  E.  vol.  2),  and  Edge  v.  Strafford,  1  C.  & 
J.  89I,t  on  the  contrary,  the  tenant  could,  if  he  had  taken  possession, 
have  brought  trespass  or  ejectment  for  a  disturbance  of  his  possession. 
The  defendant's  position,  here,  is  directly  analogous  to  that  of  a 
domestic  servant,  or  a  governess,  or  a  person  employed  to  build  a 
house  upon  another's  land;  all  of  whom  have  a  right,  incident^tl  to 
their  respective  contracts,  to  go  upon  land  in  order  to  carry  out 
their  contracts ;  but  none  of  whom  take,  under  their  contracts,  any 
interest  in  the  land  upon  which  they  are  thus  entitled  to  go. 

♦Blackburn,  J. — I  am  of  the  same  opinion.  The  best  test  r^^nn 
of  the  nature  of  the  contract  is  to  see  whether,  had  it  been  *- 
carried  out  instead  of  remaining  executory,  the  defendant  would  have 
had  a  right  to  maintain  a  possessory  action  of  some  sort,  if  his  pos- 
session and  enjoyment  of  the  premises  had  been  afterwards  interfered 
with.  In  Inman  v.  Stamp,  1  Stark.  12  (E.  C.  L.  B.  vol.  2),  and  Edge 
V.  Strafford,  1  C.  &  J.  891,t  the  respective  agreements,  if  executed  by 
entry,  would  have  amounted  to  actual  demises,  and  would  have  given 
the  occupiers  all  the  possessory  rights  of  tenants.  But  in  the  case 
before  us  the  defendant,  after  entry,  would  not  have  become  the  occu- 
pier or  tenant  of  any  particular  rooms  in  the  plaintiff's  house.  The 
contract  was  not  that  he  should  have  the  exclusive  possession  of  any 
rooms ;  but  that  the  plaintiff  should  take  him  as  an  inmate  into,  and 
provide  for  him  in,  her  rooms.  I  think,  therefore,  that  the  County 
Court  Judge  was  right.  Judgment  affirmed. 


♦FOLLIT,  Appellant,  v.  KOETZOW,  Respondent.    April  25.  [*730 

Stat.  7  A  8  Viet.  e.  101,  8.  3,  enacts  that,  upon  the  hearing  hj  Jui tloes  of  a  summons  taken 
oat  by  the  mother  of  a  bastard  child  against  the  putative  father,  the  Justices  "  may"  **  if  they 
■ee  fit,  having  regard  to  all  the  circumstances  of  the  case,"  make  an  order  for  the  payment  by 
the  pntalhre  father  to  the  mother  of  a  weekly  sum  not  exceeding  2«.  M,  Sect  5  alludes  to 
this  order  as  an  **  order  fbr  the  maintenance  or  support  of"  the  "bastard  ehild,"  and  proTidei 
for  the  payment  of  the  weekly  sum  to  a  person  to  be  appointed  by  the  justices,  instead  of  to 
the  mother,  in  case  of  her  death,  lunacy,  imprisonmei)ty  or  sentence  to  transportation. 

Ai  the  hearing  by  a  Metropolitan  Police  Magistrate  of  an  application  by  respondent,  the 
mother,  against  appellant,  the  putative  father,  of  a  bastard  child,  for  an  order  under  sect.  8,  it 
sppeared  that,  prior  to  the  application,  appellant  had  contracted  with  respondent  to  pay  her 
ft*,  per  week  for  the  support  of  the  child,  had  performed  this  contract  for  some  time,  and  bad 
then  paid  respondent  in  advance  for  another  two  years,  of  which  a  year  and  a  half  were  stlU 
unexpired.  At  the  time  of  making  the  payment  in  advance,  he  had  also  paid  her  the  further 
sum  of  10/.,  in  consideration  of  which  she  had  then  agreed  to  release  him  from  all  ftirther 
payments  in  respect  of  the  child. 

The  magistrate,  being  of  opinion  that  the  eontraot  was  void  in  law,  and  ought  not  to  be 
taken  into  eonsideration,  made  an  order  for  the  payment  of  2*.  td,  weekly  to  respondent  by 
H^pellant. 

On  appeal,  held,  first,  that  the  contract  was  not  void  In  law ;  but  that  neither  it  nor  tue 
release  were  a  har  to  the  magistrate's  jurisdiction  to  make  the  order,  sueh  order  being,  under 
the  statute,  for  the  benefit  of  the  ohild,  and  not  of  respondent  exolusively.  Seoondly,  that  tha 
magistrate,  in  exeroising  his  discretion  whether  or  not  to  ma!te  the  order,  ought  to  have  taken 
the  eontraot  into  consideration  as  one  of  the  oireums tanoes  of  the  ease ;  which  was  aooordloglj 
faulted  to  him  for  the  purpose  of  his  doing  so. 
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Gasb  stated  by  a  Metropolitan  Police  Magistrate,  under  stat.  20  k 
21  Vict.  c.  43. 

This  was  an  application  made  by  Susannah  Koetzow  for  an  order, 
under  st.  7  &  8  Vict.  c.  101,  to  compel  George  Follit  to  maintain  a  certain 
bastard  child,  of  which  the  said  Susannah  Koetzow  had  been  delivered 
on  24th  January,  1856,  and  of  which  child  the  said  George  Follit  was 
alleged  by  her  to  be  the  putative  father.  Upon  the  hearing  of  a  sum- 
mons issued  by  me  on  28th  May,  1859,  calling  upon  the  said  George 
Follit  to  show  cause  why  he  should  not  be  adjudged  the  putative 
father  of  such  child,  the  complainant;  Susannah  Koetzow,  swore  that 
he  was  the  father  of  such  child,  and  that  he  had  made  payments  to 
her  for  the  maintenance  of  such  child  within  twelve  months  from  iu 
♦7*111  ^^^^^i  which  facts  were  *adraitted  by  the  said  defendant  I 
-'  thereupon  made  the  usual  order  to  pay  two  and  sixpence  per 
week  for  the  maintenance  of  such  child.  The  defendant's  attoniey 
then  contended  that  the  defendant  was  not  liable  to  maintain  such 
bastard  child,  and  that  no  order  could  be  made  for  the  maintenance 
of  such  child,  for  the  reason  that  the  said  defendant,  previously  to 
23d  October  last  past,  had  contracted  to  pay  to  the  said  complainant 
the  sum  of  five  shillings  per  week  for  the  support  of  the  said  child; 
which  contract  he  alleged  he  had  performed  up  to  23d  October  last 
past,  and  had  paid  her  in  advance  sufficient  to  ^maintain  the  said  child 
for  two  years  then  to  come ;  and  also  that  the  said  defendant  had,  on 
such  last-mentioned  day,  paid  to  the  said  complainant  the  further  sum 
of  10/.,  in  consideration  of  which  the  said  complainant  had,  as  he 
stated,  agreed  to  release  the  said  defendant  from  all  future  payments 
in  respect  of  the  said  child.  I  thereupon  stated  my  opinion  to  be  that 
such  contract  was  void,  as  against  public  policy,  and  I  could  not 
entertain  it;  but  I  promised  to  consider  the  point  and  give  judgment 
on  14th  June  last  past.  On  said  14th  June  last,  the  said  defendant's 
attorney  again  appeared  before  me,  and  urged  that,  even  if  such  con- 
tract was  not  binding  between  the  parties,  yet  I  could  exercise  my 
own  discretion  in  the  matter,  inasmuch  as  the  Act  of  Parliament 
required  me  to  decide  after  considering  all  the  circumstan^^es  of  the 
case ;  and  that  I  might  be  influenced  by  the  fact  that  the  father  had 
paid  more  than  double  what  I  had  power  to  order,  for  the  next  four 
or  five  years.  Being  of  opinion  that  I  had  no  discretion  in  the 
matter,  as  the  defendant  was  proved  to  be  the  father  of  the  said  child, 
*7S21  ^  refused  to  alter  my  determination.  I  *felt  strengthened  in 
-I  that  determination  by  it  seeming  to  me  clear  that  all  the 
clauses  relating  to  bastards  in  stat.  7  &  8  Vict.  c.  101,  have  but  one 
object,  namely,  the  maintenance  and  protection  of  the  child;  and 
therefore  this  contract  to  pay,  or  the  having  paid,  a  sum  of  money  to 
the  mother,  which  may  be  expended  or  lost  long  before  the  child 
reaches  the  age  when  the  weekly  payment  under  a  magistrate's  order 
eeases,  is  of  no  avail.  The  mother  is  only  the  guardian  of  the  child, 
and,  uLder  some  circumstances,  another  guardian  may  be  appointed. 
It  seemed  to  me  that  the  child,  and  the  parish  to  which  it  might 
become  chargeable,  ought  to  be  my  first  consideration ;  and  that  the 
payment  of  a  sum  of  money  to  the  mother  was  oo  anawer  to  mj 
assuming  jurisdiction.     I  therefore  made  the  order. 

The  question  for  the  consideration  of  the  Court  is,  Had  I  any  dis* 
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cretion,  under  the  Act  of  Parliament,  to  entertain  the  said  contract 
attempted  to  be  set  up  by  the  said  defendant  as  aforesaid,  the  paternity 
of  the  said  child  having  been  proved  to  my  satisfaction  ? 

Ookridge,  for  the  respondent. — Two  questions,  in  effect,  arise  for  the 
consideration  of  the  Court.  First,  whether  the  contract  between  the 
appellant  and  the  respondent  was  void  in  law,  or,  if  not  void  in  law, 
was  a  bar  to  the  jurisdiction  of  the  magistrate  to  make  the  order. 
Secondly,  whether,  if  the  contract  was  good  in  law,  and  was  not  a  bar 
to  the  magistrate's  jurisdiction,  he  ought  to  have  taken  it  into  his 
consideration,  as  one  of  the  circumstances  of  the  case,  in  exercising 
his  discretion  whether  or  not  to  make  the  order.  First,  the  contract 
\iras  neither  void  in  law,  nor  was  it  a  bar  to  the  *magi8trate's  r^froo 
jurisdiction.  Middleham  v.  Bellerby,  1  M.  &  S.  810  (E.  C.  L.  L  *^^ 
R.  vol.  28),  and  Pope  v.  Sale,  7  Bing.  477  (E.  G.  L.  B.  vol.  20),  show 
that  the  contract  was  not  void  as  against  public  policy.  Nor  is  there 
anything  in  the  contract  to  bar  the  magistrate's  jurisdiction  to  enter- 
tain an  application  by  the  mother  for  an  order  on  the  putative  father 
to  make  the  payment  provided  for  by  stat.  7  &  8  Vict,  c.  101.  By 
making  such  an  application  the  mother  may  possibly  put  an  end  to 
her  right  of  action  against  the  putative  father  on  the  contract ;  for 
the  contract  would  probably  be  construed  as  founded  on  the  conside- 
ration that  the  mother  would  undertake  the  sole  maintenance  of  the 
child  without  affiliating  it:  Crowhurst  v.  Laverack,  8  Exch.  208.t 
But,  as  that  case  also  shows,  the  mother  may,  if  she  chooses,  obtain 
an  affiliation  order,  notwithstanding  the  existence  of  such  a  contract. 
[Crompton,  J. — It  is,  certainly,  difficult  to  see  how  the  fact  that  the 
mother,  by  applying  to  the  magistrate,  commits  a  breach  of  contract, 
can  take  away  the  magistrate's  jurisdiction  to  entertain  her  applica- 
tion.] By  Stat.  7  &  8  Vict.  c.  101,  s.  3,  the  only  facts  necessary  to 
give  the  justices  jurisdiction  are  the  appearance  of  the  person  sum- 
moned,  or  proof  of  due  service  of  the  summons  upon  him,  and  the 
corroboration  of  the  evidence  of  the  mother,  in  some  material  par- 
ticular, by  other  testimony,  to  their  satisfaction.  Upon  these  condi- 
tions being  complied  with,  the  justices  may  adjudge  the  man  to  be 
the  putative  father  of  the  child ;  and,  **  may  also,  if  they  see  fit, 
having  regard  to  all  the  circumstances  of  the  case,"  make  an  order  on 
the  putative  father  for  maintenance  and  costs.  This  shows,  secondly, 
that  the  justices  may  take  the  contract  between  the  father  and  mother 
of  the  child  into  consideration,  in  *exercising  their  discretion  r^|i7Q4 
whether  or  not  to  make  the  order.  [Cockbubn,  C.  J. — The  ■- 
manner  in  which  the  contract  has  been  performed  may  be  a  very 
material  element  for  their  consideration.  It  may  be,  on  the  one  hand, 
that  the  child  has  been  left  in  a  state  of  destitution  by  the  father's 
omission  to  pay  the  stipulated  weekly  sum ;  or,  on  the  other,  that  he 
is  paying  that  sum  regularly  and  that,  notwithstanding  it  is  amply 
sufficient  for  the  child  s  support,  the  mother  is  endeavouring,  by  means 
of  the  summons,  to  extort  more  money  from  him.] 

Parry,  Serjt.,  contri. — The  release  given  by  the  respondent  to  the 
appellant,  as  stated  in  the  case,  was  a  bar  to  the  appellant's  right  to 
apply  to  the  magistrate  for  an  order  under  stat.  7  &  8  Vict.  c.  101,  s. 
8.  That  enactment  was  passed  for  the  benefit,  not  of  the  child,  but 
of  the  mother,  who  is  the  only  person  whom  it  empowers  to  apply 
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far  the  order,  and  to  whom  alone  tbe  payments,  under  the  order,  are 
to  be  made,  so  long  as  she  continues  free  from  tbe  varions  kinds  of 
incapacity  mentioned  in  sect.  5.  Her  remedy  against  the  putative 
father,  under  the  statute,  is  in  the  nature  of  a  civil  remedy,  and  one 
which  it  is  as  competent  to  her  to  bar  by  a  release  as  though  it  arose 
under  a  contract  between  her  and  the  father.  That  an  application 
made  by  the  mother  under  stat.  7  &  8  Vict.  c.  101,  s.  8,  is  to  be  deemed 
to  be  made  for  her  own  benefit,  is  plain  from  the  consideration  that, 
by  stat.  4  &  6  W.  4,  c.  76,  s.  71,  she  is  bound  to  maintain  the  child 
till  it  attains  the  age  of  sixteen,  and  relief  granted  to  the  child  while 
under  that  age  is  to  be  considered  as  granted  to  her.  She,  in  fact,  has 
the  absolute  control  of  the  child,  and  an  absolute  discretion  whether 

*7^51  ^^  ^^^  ^^  ^PP'y  ^^^  ^^®  order ;  it  being  ♦only  in  the  event  of 
-'  her  death  or  incapacity  that  the  parish  officers  may  intervene 
under  sect.  7  of  stat.  7  &  8  Vict.  c.  101.  The  circumstance  that,  under 
sect.  3,  the  putative  father  may  be  examined  as  a  witness  for  himself, 
tends  further  to  show  that  the  proceedings  against  him  are  of  a  civil 
nature.  If  an  order  is  made  upon  him  to  pay  the  mother  the  half 
crown  per  week,  the  money  is  as  much  hers  as  if  she  had  recovered 
it  in  an  action.  [Cockburn,  C.  J. — If  the  money  is  hers,  how  is  it 
that  sect.  5  provides  that,  if  she  is  insane,  in  prison,  or  under  sentence 
of  transportation,  the  payments  under  the  order  are  to  be  made  to 
some  person  appointed  by  the  justices  ?]  She  is  merely  incapacitated 
from  receiving  the  money  during  the  continuance  of  such  a  state  of 
things :  but  the  money  is  still  hers.  In  Smith  v,  Roche,  6  C.  B.  N.  S. 
228,  233  (E.  C.  L.  R.  vol.  95),  where  it  was  held  that  an  agreement 
similar  to  that  in  the  present  case  was  binding  on  a  putative  father, 
Cockburn,  C.  J.,  in  giving  judgment,  said,  "The  woman  has  a  right 
to  call  upon  the  father  to  contribute  to  the  support  of  his  illegitimate 
offspring.  Now,  this  contract  would  practically  have  the  effect  of 
depriving  her  of  this  latter  advantage.  Stat.  7  &  8  Vict.  c.  101,  ss. 
2,  3,  and  6,  secure  to  the  mother  assistance  from  the  father,  provided 
she  is  unable  to  maintain  the  child  herself.  She  may  go  before  the 
magistrate  for  an  order  upon  him  for  that  purpose ;  but  the  making 
of  that  order  is  in  the  discretion  of  the  magistrate,  and  is  to  be  exer- 
cised by  him  with  a  due  regard  to  all  the  circumstances  of  the  case, 
one  of  which  circumstances  would  be  the  ability  or  nonability  of  the 
mother  to  support  the  child  herself;  another  would  be  whether  or  not 
*7361  ^^^  father  had  already  *made  provision  for  that  purpose.  It 
^  would  be  monstrous  to  suppose  that  the  magistrate,  when  he 
found  that  the  father  had  already  made  a  sufficient  provision  for  the 
maintenance  of  his  illicit  of&pring,  should  allow  him  to  be  harassed 
by  an  order  of  afl51iation.*'  [Crompton,  J. — That  is  no  authority  to 
show  that  the  ag7^ement  would  be  a  bar  to  the  jurisdiction  of  the 
magistrate  to  hear  an  application  by  the  mother  for  an  order.  It  goes 
only  to  this,  that,  at  the  hearing  of  such  an  application,  the  magis- 
trate ought  to  take  the  agreement  into  account,  in  considering  the 
question  of  the  mother^s  ability  to  maintain  the  child.]  In  the  pre- 
sent case  there  was  not  only  an  agreement  but  a  release  to  the  appellant 
by  the  respondent,  before  she  applied  for  the  order,  from  aU  further 
payments  in  respect  of  the  child.    That  is  tantamount  to  an  express 
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agreement  by  her,  founded  on  good  consideration,  never  to  apply  for 
an  affiliation  order ;  and  to  that  agreement  she  ought  to  be  held. 

Coleridge  was  not  called  upon  to  reply. 

CocKBURN,  C.  J. — With  regard  to  the  main  question  which  we 
have  to  decide,  I  am  of  opinion  that  what  has  taken  place  between 
the  mother  of  the  child  and  the  putative  father  was  not  sufficient  to 
oust  the  magistrate  of  his  jurisdiction  under  stat.  7  &  8  Vict.  c.  101. 
The  statutory  rights  given  to  the  mother  and  to  the  justices  are  of  a 
peculiar  character.  There  can  be  no  doubt  that,  as  the  law  now 
stands,  it  is  left  quite  in  the  choice  and  discretion  of  the  mother  of 
an  illegitimate  child  whether  she  will  come  forward  before  the  jus- 
tices and  apply  for  an  order  against  the  father.  If  she  does  not 
choose  to  do  so,  no  one  can  compel  her ;  and,  therefore,  *it  r^trofr 
would  appear,  at  first  sight,  that  the  order  and  the  payments  '- 
thereunoer  were  intended  for  her  own  peculiar  and  personal  benefit. 
When,  however,  we  look  to  the  object  of  the  Legislature,  we  see 
that  that  narrow  view  of  the  efiect  of  the  statute  cannot  prevail. 
Many  reasons  might  be  assigned  why  it  should  be  left  to  the  option 
of  the  mother  to  apply  for  the  order ;  but,  on  the  other  hand,  the 
Legislature  clearly  intended  that,  when  the  order  was  once  made,  the 
payments  under  it  should  not  be  applied  merely  for  the  relief  of  the 
mother,  but  should  also  operate  for  the  ulterior  object  of  the  mainte- 
nance of  the  child.  In  sect.  5  of  the  Act  the  order  is  spoken  of  as 
one  '*  for  the  maintenance  and  support  of"  the  "  bastard  child."  I 
think  that  the  magistrate  went  too  far,  in  this  case,  in  holding  the 
agreement  between  the  mother  and  the  putative  father  to  be  void. 
The  agreement  was  not  void,  and  we  do  not  say  that  an  action  cannot 
be  maintained  upon  it.  What  we  have  to  decide  is,  whether  it  bars 
the  jurisdiction  of  a  magistrate  to  entertain  an  application  by  the 
mother  under  stat.  7  &  8  Vict.  c.  101,  s.  3.  Under  that  section  the 
magistrate  is  empowered  to  make  an  order  on  the  putative  father  for 
the  child's  maintenance,  **if"  he  shall  **see  fit,  having  regard  to  all 
the  circumstances  of  the  case."  There  is  nothing  whatever  in  the 
Act  to  show  that  it  was  intended  that  this  discretionary  power  should 
be  taken  away,  upon  proof  being  given  that  an  agreement,  such  as 
the  present,  had  been  made  between  the  mother  and  the  putative 
father ;  and  I  think  that  such  an  agreement  has  not  the  efiect  of  oust- 
ing the  magistrate's  jurisdiction.  If  the  right  to  obtain  the  order 
was  so  exclusively  the  personal  right  of  the  mother  that  she  could, 
by  giving  a  release  to  the  putative  father,  deprive  the  magistrate  of 
♦jurisdiction  to  make  the  order,  it  would  follow  that  she  might  ritjoo 
also,  by  giving  such  a  release  after  the  order  had  been  made,  ^ 
annul  the  order.  But  that,  it  is  clear,  she  cannot  do ;  for,  by  sect.  6, 
if  she  becomes  lunatic,  or  is  put  in  prison,  or  is  sentenced  to  trans- 
portation, the  justices  may  appoint  another  person  to  receive  the  pay- 
ments under  the  order.  While,  however,  I  am  of  opinion  that  the 
agreement  does  not  oust  the  jurisdiction  of  the  magistrate,  I  think 
that  it  is  a  material  circumstance  in  the  case  for  his  consideration. 
It  may  be  that  he  may  find  the  sura  secured  by  it  to  be  of  itself 
ample  for  the  maintenance  of  the  child ;  or  that  the  mother  has  other 
means,  taken  with  which  it  is  sufficient  for  that  object.  Or  it  may  be 
that  he  may  think  tliat  the  man  has  acted  imprudently  in  giving  the 
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woman  a  lump  sum,  and  the  woman  improvidently  in  spending  it; 
and  that  the  child  is,  practically,  lefl  destitute.  The  case  must  go 
back  to  the  magistrate,  that  he  may,  in  exercising  his  discretioa 
1?rhether  or  not  to  make  the  order,  take  the  agreement  into  his  con- 
sideratioD,  as  one  of  the  circumstances  in  the  case. 

Crompton,  J. — I  am  entirely  of  the  same  opinion.  The  points  for 
our  consideration  resolve  themselves  into  two :  first,  whether  the 
agreement  between  the  mother  of  the  child  and  the  putative  father 
was  a  bar  to  subsequent  proceedings  by  her  before  the  magistrate ; 
and,  secondly,  whether  the  magistrate  has  discretion  to  take  that 
agreement  into  consideration,  together  with  the  other  facts  of  the 
case.  I  rather  think  that  the  magistrate  was  of  opinion  that  the 
agreement  was  not  a  bar  to  his  jurisdiction;  and  I  consider  that  he 
was  right  in  that  view.  The  Act  empowers  the  mother,  after  certain 
^^roq^^  preliminaries  *and  within  a  certain  time,  to  go  before  the 
-'  magistrate  and  make  an  application  for  an  order  on  the  puta- 
tive father  to  pay  her  a  weekly  sum  towards  the  child's  maintenance. 
There  are  no  words  in  the  statute  to  the  effect  that,  if  an  agreement 
for  the  maintenance  of  the  child  has  theretofore  been  made  by  the 
father  with  the  mother,  the  magistrate  shall  have  no  jurisdiction  to 
proceed  in  the  matter.  AH  that  is  enacted  is,  that  he  is  to  make  the 
order  "if"  he  shall  "think  fit,  having  regard  to  all  the  circumstanced 
in  the  case.*'  The  object  of  the  statute  appears  to  me  to  be  that  the 
mother  shall  have  at  all  events  a  small  sum  paid  her  weekly,  to  be 
applied  by  her  to  the  maintenance  of  the  child.  My  brother  Parry 
says  that  it  is  competent  to  the  mother  to  release  her  right  to  this 
payment.  It  is  true,  certainly,  that  "quilibet  potest  renuntiare  juri 
pro  se  introducto;"  but  the  question  is,  whether  the  statutory  right  is 
given  exclusively  to  the  mother,  or  is  intended  also  for  the  benefit 
of  the  child,  to  prevent  it  from  starving.  I  think  that  the  Legisla- 
ture contemplated  the  benefit  of  the  child  as  well  as  that  of  the 
mother.  In  sect.  5,  the  order  is  alluded  to  as  an  "  order  for  the  main- 
tenance or  support  of  any  such  bastard  child ;"  and  sect.  7  provides 
that  if,  after  the  death  of  the  mother,  the  child  becomes  chargeable 
to  the  parish,  the  order  may  still  be  enforced  against  the  putative 
father ;  and  the  payments  due  under  it  are  then  to  be  made  by  him 
to  a  person  appointed  by  the  justices.  The  magistrate,  here,  appears 
to  have  treated  the  agreement  between  the  parents  as  void;  but  it 
was  void  only  to  this  extent,  that  it  was  no  bar  to  an  application  by 
the  mother  for  an  afiiliation  order.  Even  at  common  law  it  does' not 
follow  that  a  contract  not  to  do  a  thing  is  a  bar  to  the  thing  being 
*7401  ^^^^  J  ^  contract  not  to  sue,  for  instance,  *often  does  not  bar  a 
-•  suit.  Possibly,  in  the  present  case,  the  putative  father  may 
sue  the  mother  for  her  breach  of  the  agreement  in  applying  for  an 
order,  though  the  damages  recoverable  would  be  slight.  But  to  hold 
tliat  the  previous  receipt  by  the  mother  of  payments  from  him  on 
account  of  the  child's  maintenance,  and,  still  more,  of  payment  of  a 
lump  sura,  precludes  the  magistrate  from  inquiring  into  the  present 
means  of  the  mother  to  maintain  the  child,  would  be  exactly  contrary 
to  the  policy  of  every  word  in  the  statute.  The  case  must  go  back 
to  the  magistrate  for  the  proper  exercise  of  his  discretion. 

UxLL,  J. — In  this  case  it  is  admitted  on  both  sides,  and  the 
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whicb  have  been  cited  show,  that  the  agreement  between  the  mother 
and  the  putative  father  is  good  in  law;  but  the  question  is,  whether 
the  existence  of  that  agreement  takes  away  the  power  of  a  magistrate 
to  make  an  order  on  the  putative  father.  In  order  to  decide  this 
qaestion  it  is  necessary  to  see  what  is  the  power  which  the  magistrate 
has.  Now  stat.  7  &  8  Vict.  c.  101,  s.  8,  empowers  him  to  do  two 
thing?  First,  upon  certain  proof  being  adduced,  to  adjudge  the  man 
summoned  before  him  to  be  the  putative  father  of  the  child.  The 
statute  gives  him  no  discretion  as  to  this.  Secondly,  he  may,  if  he 
"see  fit,  having  regard  to  all  the  circumstances  of  the  case,  proceed 
to  make  an  order  on  the  putative  father.''  This  leaves  it  entirely  in 
the  discretion  of  the  magistrate  to  consider  whether,  under  all  the 
oircumstancQS  of  the  case,  he  will  make  the  order ;  and  there  are  no 
words  to  show  that  he  is,  under  any  circumstances,  to  be  precluded 
from  making  the  order  if  he  thinks  fit  The  agreement  was,  how- 
ever, a  strong  fact  which  the  magistrate  ought  to  have  regarded,  with 
the  *other  circumstances ;  and  by  his  disregard  of  it  there  has  r^Y^-t 
clearly  been  a  miscarriage  of  justice,  for  the  remedy  of  which  L  *  * 
the  case  must  go  back  to  him. 

Blackburn,  J. — I  am  of  the  same  opinion.  There  is  nothing  in 
the  statute  to  show  that  the  mother  can  release  or  bar  her  right  to 
proceed  under  it ;  if,  however,  it  had  appeared  from  all  the  provisions, 
taken  together,  that  the  statutory  benefit  was  intended  to  be  conferred 
on  her  exclusively,  I  should  have  been  inclined  to  think  that  she 
might  have  been  precluded  by  the  agreement  from  availing  herself 
of  the  statutory  remedy,  on  the  ground  mentioned  by  my  brother 
Crompton,  that  "quilibet  potest  renuntiare  juri  pro  se  introducto." 
But,  when  I  look  at  the  Act,  I  see  that  the  order  is  not  to  be  made 
solely  for  the  personal  benefit  of  the  mother.  Under  sect.  8,  the 
putative  fiither  is  to  be  ordered  to  make  a  weekly  payment  to  her. 
In  that  section  it  is  not  stated,  though  it  might  be  implied,  that  this 
payment  is  to  be  for  the  maintenance  of  the  child.  But  sect.  5  pro- 
vides for  the  payment  being  made  to  a  person  appointed  by  the  jus- 
tices, in  case  the  mother  dies,  becomes  lunatic,  is  in  prison,  or  is 
sentenced  to  transportation.  This  shows  as  clearly  as  possible  that 
the  object  of  the  payment  is  to  be  the  maintenance  of  the  child :  and, 
indeed,  lower  down  in  the  same  section,  the  order  is  styled  an  '*  order 
for  the  maintenance  or  support  of"  the  child.  The  payment,  therefore, 
not  being  made  solely  for  the  mother's  benefit,  she  cannot  renounce 
the  right  to  it.  In  sect.  8  the  Legislature  says  that  the  justices  may 
make  the  order  "  if  they  see  fit,  having  regard  to  all  the  circumstances 
of  the  case."  The  intention  therefore  was  that  a  discretion  should  be 
exercised  as  to  making  the  order,  *up6n  a  consideration  of  all  r^^^A 
the  facts.  In  the  present  case,  the  magistrate  thought  that  he  '- 
was  precluded  from  taking  the  agieement  into  consideration  as  one 
of  the  facts.  In  that,  I  think,  he  was  wrong ;  and  the  case  ought  to 
go  back  to  him,  in  order  that  he  may  exercise  his  discretion  in  the 
proper  manner.  Case  sent  back  to  the  magistrate. 
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l?he  Paridh  of  St.  PANGEAS,  MIDDLESEX,  Appellants,  v.  The 
Parish  of  OLAPHAM,  SURREY,  Respondents.    April  25. 

An  attorney's  etork,  utioled  bj  mdentore,  U  an  appreatiee  within  the  meaning  of  flat  S  A  4 
W.  A  M.  e.  11,  s.  8 1  and,  as  snoh,  gaina  a  settlement  under  tint  statute  in  the  parish  in  which 
he  inhabits  while  serving  under  his  articles. 

Casb  stated,  by  order  of  Crompton,  J.,  under  stat.  12  k  13  Yict 
o.  45,  s.  11. 

By  an  order  of  removal,  made  by  two  justices  of  the  county  of 
Surrey,  Thomas  Brown  was  ordered  to  be  removed  to  the  parish  of 
St.  Pancras,  Middlesex,  as  the  place  of  his  last  legal  settlement 

The  churchwardens  and  overseers  of  St.  Pancras  gave  due  notice 
of  appeal  against  the  said  order.  The  ground  of  removal  was  that 
the  pauper  was  the  illegitimate  child  of  one  Douglas  Brown,  single 
woman,  and  that  he  was  born  in  the  parish  of  St.  Pancras  in  1^, 
which  was  admitted. 

By  indenture  under  the  hands  and  seals  of  the  parties  thereto,  and 
duly  stamped,  dated  17th  May,  184:8,  and  made  between  William 
Oollisson,  an  attorney  and  solicitor,  of  the  one  part,  and  the  said 
Douglas  Brown  and  the  pauper  of  the  other  part>  the  pauper  was 
articled  to  the  said  William  Collisson  for  the  term  of  five  years,  and 
^^7431  *^^^^^  these  articles  he  served  for  two  ve&rs,  and  during  such 
-'  period  inhabited  and  dwelt  for  more  than  forty  days  in  the 
parish  of  St.  Mary,  Newin^on,  in  the  county  of  Surrey,  (The 
indenture  was  here  set  out  m  the  case.  By  it  the  pauper  became 
boand  to  serve  the  said  William  Collisson  as  his  clerk  for  the  term 
of  five  years  from  the  date  of  the  deed,  and  Collisson,  in  consideraUon 
of  a  premium  of  315?.,  covenanted  to  teach  and  instruct  the  panper 
in  the  profession  of  an  attorney  and  solicitor.)  These  articles  were 
duly  registered. 

By  another  indenture,  dated  12th  July,  1847,  the  said  articles  were 
assigned  to  William  Robert  Mingaye,  an  attorney  and  solicitor,  for  the 
then  residue  of  the  said  term  of  five  years ;  and  the  pauper  served 
the  said  W.  R.  Min^ye  as  an  articled  clerk,  and  for  upwards  of  forty 
days,  under  such  assignment,  inhabited  and  dwelt  in  the  said  parish  of 
St.  Pancras,  Middlesex.  (This  indenture  was  also  set  out.  By  it  the 
pauper  became  bound  to  serve  Mingaye  as  his  articled  clerk  for  the 
ensuing  two  years  and  six  months,  being  the  residue  of  the  original 
term  of  five  years;  and  Mingaye  covenanted  to  teach  and  instruct 
the  pauper  in  his  profession.)  This  assignment  of  the  articles  was 
duly  registered. 

On  8th  May,  1849,  by  a  rule  of  this  Court,  the  pauper  was  dis- 
charged from  further  service,  under  the  assignment,  to  the  said  W.  R. 
Mingaye ;  and  it  was  ordered  that  he  should  be  at  liberty  to  enter  into 
further  articles  with,  and  serve  under,  one  B.  A.  Goodman.  The  pauper 
did  accordingly  enter  into  such  further  articles  by  indenture,  dated  9th 
July,  1849  (which  was  also  set  out  in  the  case) ;  whereby  be  hound 
himself  to  serve  Goodman  as  his  articled  clerk  for  the  then  residue  of 
*7441  *^®  original  term  of  five  years,  and  Goodman  covenatfted  to 
•^  *teach  and  instruct  him  in  the  profession  of  an  attorney  and 
Bolicitor  during  such  residue  of  the  said  term. 
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Under  this  last-mentioned  deed^  which  was  duly  registered,  the 
pauper  served  the  said  R.  A.  Goodman  as  an  articled  clerk,  in  his 
profession  of  an  attorney  and  solicitor,  for  the  term  therein  mentioned, 
and  for  forty  days  and  upwards  during  that  time  did  inhabit  and  dwell 
in  the  said  parish  of  Clapham. 

The  question  for  the  opinion  of  the  Court  was,  Whether,  by  such 
residence  and  service  as  an  articled  clerk  to  an  attorney  and  solicitor, 
the  pauper  gained  a  settlement  in  the  said  parish  of  Clapham.  If  the 
Court  should  be  of  opinion  that  he  did  thereby  gain  tnat  settlement,  j 
the  order  of  removal  was  to  be  quashed:  but  if  the  Court  should  be 
of  the  contrary  opinion,  the  order  was  to  be  confirmed. 

Knapp^  for  the  respondents. — The  question  is,  whether  the  pauper 
can  be  deemed  to  have  been  bound  an  apprentice  by  indenture,  witnin 
the  meaning  of  stat.  3  &  4  W.  &  M.  c.  11,  s.  8,  which  enacts,  that  *'  if 
any  person  shall  be  bound  an  apprentice  by  indenture,  and  inhabit  in 
any  town  or  parish,  such  binding  and  inhabitation  shall  be  adjudged 
a  good  settlement."    At  the  time  that  that  statute  passed,  an  apprentice 
was  generally  understood  to  be  a  person  who  went  to  a  master  to  learn 
some  trade.    Stat.  5  Eliz.  c.  4,  enumerates  the  different  classes  of  per- 
sons  who  mav  take  apprentices.     For  instance,  husbandmen,  by  sect. 
25 ;  householders  in  towns  corporate,  "  using  and  exercising  any  art,, 
mystery,  or  manual  occupation  there,"  by  sect.  26 ;   merchants  and 
other  traders,  by  sect.  27 ;  different  artificers,  by  sect.  80.    It  is  ob- 
vious that  an  attorney  does  not  fall  within  any  of  *these  classes.   r^nAK 
Subsequent  statutes  relating  to  apprentices  have  proceeded  on   ^ 
the  same  assumption  that  they  are  persons  put  to  learn  a  trade.    Thus, 
Stat.  31  G.  2,  c.  11,  which  was  passed  to  extend  the  benefit  of  stat.  8 
&  4  W.  &  M.  c.  11,  s.  8,  to  apprentices  bound  by  any  deed,  writing, 
or  contract,  not  indented,  recites  in  the  preamble  that  many  appren- 
tices, owing  to  their  not  having  been  bound  by  indenture,  "  have  been 
removed  to  the  parish  or  place  where  their  last  legal  settlement  was 
before"  their  "  apprenticesnip,  where  they  have  had  no  encouragement 
to  exercise  their  trades,  or  opportunity  to  gain  a  livelihood  by  their 
said  trades  to  which  they  were  so  bound  apprentices."     [Crompton, 
J. — I  do  not  see  why  a  person  bound  to  learn  the  art  of  an  attorns 
should  not  be  considered  an  apprentice.    Rex  v.  St.  Petrox,  Burr.  S.  C. 
248,  and  Bex  v.  St.  Margaret's  in  Lincoln,  Burr.  S.  C.  728,  are  instances 
of  apprenticeships  to  learn  housewifery  business,  which  can  hardly  be 
considered  a  trade.]     In  Ex  parte  Prideaux,  3  Myl.  &  Cr.  327,  Lord 
Chancellor  Cottenham  held  that  the  articled  clerk  of  an  attorney  was 
not,  upon  the  bankruptcy  of  his  master,  discharged  from  his  inden- 
tures, as  being  an  apprentice  to  the  bankrupt,  within  the  meaning  of 
The  Bankrupt  Act  tnen  in  force,  6  G.  4,  c.  16,  s.  49.    His  Lordship 
says  (3  Myl.  &  Cr.  332),  "  In  one  sense,  undoubtedly,  it  may  be  said 
that  a  clerk  is  an  apprentice  to  the  attorney  with  whom  he  is  placed ; 
he  is  placed  with  him  partly  for  the  purpose  of  qualifying  him  to  be 
admitted  as  an  attorney  under  the  Act  of  Parliament,  and  partly  to 
learn  the  business  of  an  attorney ;  and  in  that  sense  he  may  be  said 
to  be  an  apprentice.    The  meaning  of  the  term  apprenticeship,  ab- 
stractedly from  *the  meaning  which  it  has  in  practice  received,   r^y^g 
is  a  service,  the  consideration  for  which  is,  in  fact,  the  being   ^ 
taught  the  business  of  the  party  with  whom  the  apprentice  is  placed. 
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But,  in  the  construing  of  this  Act  of  Parliament,  as  m  the  construc- 
tion of  other  Acts,  the  question  is  not,  whether,  in  the  abstract,  and 
according  to  the  original  derivation  of  the  word,  it  may  not  be  sus- 
ceptible of  some  other  meaning,  but  what  is  the  ordinary  acceptation 
of  the  term,  and  whether  the  Legislature  has  put  any  definite  meaniDg 
upon  it ;  because,  if  that  is  the  case, — if  the  Legislature  has  in  this 
Act  used  the  word  in  its  ordinary  sense,  or  above  all  in  the  sense  in 
which  it  had  been  used  in  previous  Acts  of  Parliament,  that  sense 
must  prevail."  He  then  observes  that  the  word  is  to  be  found  in 
Stat.  5  Eliz.  c.  4,  and,  after  going  through  the  sections  of  that  Act 
which  have  been  referred  to,  proceeds :  **  The  only  two  descriptions 
of  apprentices  contemplated  by  that  Act,  are  apprentices  to  hus- 
bandry, and  appVentices  to  certain  trades  which  were  subject  to  the 
operation  of  the  bankrupt  laws."  He  then,  after  referring  to  the 
statutes  relating  to  attorneys,  observes:  **The  statutes  invariably 
l^eep  the  two  thmgs  totally  distinct :  clerks  are  never  called  appren- 
tices." The  whole  of  his  reasoning,  though  founded  on  the  policy  of 
'Phe  Bankruptcy  Act,  is  equally  in  point  .to  show  that  an  articled 
clerk  to  an  attorney  is  not  an  apprentice  for  settlement  purposes. 
AVherever  the  Legislature  has  passed  statutes  affecting  articled  clerks 
it  has  always  referred  to  them  by  that  name  and  not  by  the  name  of 
apprentices.  Again,  in  Ex  parte  Gill,  7  East  876,  it  'was  held  that 
*7471   ^^'^  Court  has  no  power  to  discharge  an  'apprentice  from  his 

-*  indentures;  but  the  Court  can,  and  frequently  does,  discharge 
an  articled  clerk  from  his  articles.  In  Bex  v.  St.  Petrox,  Burr.  S.  C. 
248,  the  question  whether  the  master  exercised  a  trade  to  which  the 
abprentice  could  properly  be  bound  was  not  raised.  The  decision 
turned  upon  the  cSbct  of  an  absolute  binding  of  a  female  apprentice 
f6r  a  fixed  number  of  years,  instead  of  for  that  number  of  years  or 
till  her  marriage.  So,  in  Rex  v.  St.  Margaret's  in  Lincoln,  Burr.  S.  C. 
'?28,  no  objection  was  taken  to  the  validity  of  the  indenture  of  ap- 
pirenticeship,  but  it  was  sought  to  show  that  there  had  been  fraud  in 
tjie  assignment  of  the  apprentice.  That  by  the  word  apprentice  is  to 
be  understood  a  person  being  taught  some  trade  is  shown  further  by 
tfce  definitions  of  the  word  in  dictionaries.  Thus,  Tomlins,  in  his 
Law  Dictionary,  defines  an  apprentice  to  be  "  A  young  person  bound 
by  indentures  to  a  tradesman  or  artificer,  who,  upon  certain  covenants, 
is  to  teach  him  his  mystery  or  trade;"  and  Johnson's  definition  i^ 
^^One  that  is  bound  by  covenant  to  serve  another  man  of  trade,  for  a 
cbTtain  term  of  years,  upon  condition  that  the  artificer,  or  tradesman, 
shall,  in  the  mean  time,  endeavour  to  instruct  him  in  his  art  or  mys- 
tery." In  the  case  of  an  attorney's  articled  clerk,  the  main  object 
intended  to  be  secured  by  the  articles  is  that  the  clerk  shall  serve  the 
attorney ;  the  service  is  not  made  conditional  on  the  attorney  teaching 
him  the  profession,  bat  the  teaching  is  to  be  conditional  upon  the 
service. 

Le  Breton^  contri. — ^In  Blackstone's  Commentaries,  vol.  1,  p.  426, 
♦7481   *PPr®°^ic®s  are  thus  described :  *"  Another  species  of  servants 

-I  are  called  apprentices  (from  apprendre,  to  learn),  and  are 
usually  bound  for  a  terra  of  years,  by  deed  indented,  or  indentures, 
to  serve  their  masters,  and  be  maintained  and  instructed  by  them. 
This  is  usually  done  to  persons  of  tnule,  in  order  to  learn  their  art 
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and  mystery  f  ''  bvit  it  may  be  done  to  husbandmen,  nay  to  gentle- 
men, and  otbers.  And  children  of  poor  persons  may  be  apprenticed 
out  by  the  overseers,  with  consent  of  two  justices,  till  twenty-one 
years  of  age,  to  such  persons  as  are  thought  fitting;  who  are  also 
compellable  to  take  them;  and  it  is  held  that  gentlemen  of  fortune, 
and  clergymen,  are  equally  liable  with  others  to  such  compulsion/* 
Ex  parte  Prankherd,  3  B.  &  Aid.  257  (E.  C.  L.  B.  vol.  5),  is  a  direct 
authority  that  an  attorney's  clerk  is  an  apprentice.  In  Vin.  Abr.  tit* 
Apprentice  (K.)  22,  an  instance  is  given  of  a  person  who  was  bound 
apprentice  to  a  gentleman,  who  made  use  of  him  as  his  huntsman  \ 
in  which  service  it  was  held  that  he  gained  a  settlement.  It  was 
objected  that  he  served  a  gentleman,  and  consequently  no  trade ;  but 
the  Court  held  that  it  was  sufficient,  for  the  purpose  of  the  settlement, 
that  he  was  bound  out  as  an  apprentice,  and  the  master  might  make 
use  of  him  in  what  manner  he  pleased.  Bex  v,  Laindon,  8  T.  B.  379y 
shows  that  a  contract  may  be  a  contract  of  apprenticeship,  if  the 
intention  of  the  parties  that  it  should  be  so  can  be  collected  from  it« 
although  the  ternu'^  apprentice"  is  not  used  in  it.  Lord  Kenyon,  C. 
J.,  in  giving  judgment,  says  (8  T.  B.  383),  "  When  it  is  urged  that" 
the  "relation"  of  master  and  apprentice  "can  only  be  formed  by 
using  the  term  '  apprentice,'  it  may  be  observed  that  the  argument 
would  lead  to  an  absurd  consequence ;  for  then  if  the  word  '  clerk' 
*were  used  in  regular  indentures  of  apprenticeship,  the  clerk  r*^  m 
could  not  gain  a  settlement  by  serving  under  the  indenture,  ^ 
merely  because  he  was  not  retained  eo  nomine  *  as  an  apprentice ;' 
but  it  would  be  a  disgrace  to  our  laws  if  we  were  obliged  to  decide 
according  to  words  without  considering  their  meaning."  It  is  clear, 
from  Bex  v.  St.  Petrox,  Burr.  S.  C.  248,  and  Bex  v.  St.  Margaret's  in 
Lincoln,  Burr.  S.  C.  728,  that  it  is  not  essential  to  the  creation  of  aii 
apprenticeship  that  the  master  of  the  person  bound  to  serve  should 
be  in  trade.  The  decision  in  Ex  parte  Prideaux,  3  Myl.  &  Cr.  327« 
if  it  be  good  law,  is  not  to  be  extended  beyond  cases  falling  undei: 
the  Bankruptcy  Acts,  which  were  passed  alio  intuitu  from  the  statutes 
relating  to  the  relief  of  the  poor.  Moreover,  none  of  the  cases  as  to 
settlement  by  apprenticeship  were  cited  to  the  Lord  Chancellor  on  the 
argument  of  that  case.  Cuff  v.  Brown,  5  Price  297,  is  an  instance  of 
an  appenticeship  to  a  conveyancer;  and  there  is  no  distinction  in 
principle  between  the  case  of  a  conveyancer  and  that  of  an  attorney. 
(He  was  then  stopped.) 

CocKBUBN,  C.  J. — I  am  of  opinion  that  the  pauper  gained  a  settle- 
ment by  apprenticeship,  under  stat.  3  &  4  W.  &  M.  c.  11,  s.  8.  Two 
points  have  to  be  considered :  First,  whether  the  binding  of  the  pau- 
per was  such  as  would  bring  his  service  within  the  legal  acceptation 
of  the  term  apprenticeship ;  and,  secondly,  whether  there  was  a  suffi- 
cient binding  and  inhabitation  to  make  the  apprenticeship  such  as  to 
satisfy  the  requirements  of  the  statute.  As  to  the  first  point,  in  legal 
acceptation  *an  apprentice  seems  to  be  a  person  who  is  bound  r»7gA 
to  and  who  serves  another,  for  the  purpose  of  learning  some-  '- 
thing  which  the  other  is  to  teach  him.  The  articled  clerk  of  an  attor; 
ney»  though  more  familiarly  known  by  the  name  of  a  clerk  than  by 
that  of  an  apprentice,  comes  within  this  definition;  for  the  clerk 
becomes  bound  in  order  to  learn  his  master's  profession,  and  it  is  the 
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duty  of  tad  master,  in  consideration  of  his  seryioe,  to  teach  it  him. 
.  As  to  the  isecond  point,  stat.  8  &  4  W.  &  M.  c.  11,  s.  8.  enacts,  in  the 
most  general  terms,  that  "  If  any  person  shall  be  bound  an  apprentice 
by  indenture,  and  inhabit  in  any  town  or  parish,  such  binding  and 
inhabitation  shall  be  adjudged  a  good  settlement,  though  no  such 
notice  in  writing  be  delivered  and  published  as  aforesaid."  Now 
suppose  that,  immediately  after  the  passing  of  this  Act,  a  person  had 
dome  to  settle  in  a  parish  for  the  purpose  of  serving,  and  nad  served 
there,  under  such  a  binding  as  the  present,  would  he  have  heen 
removable  or  would  he  have  gained  a  settlement  in  that  parish?  To 
ascertain  this  we  must  look  to  the  intention  of  the  Act.  Before  the 
Act,  forty  days*  inhabitancy  in  a  parish  was  sufficient  to  constitute  t 
settlement ;  but  the  Act,  by  sect.  8,  provides  that  the  forty  days  shall 
not  begin  to  run  until  a  certain  written  notice  is  given  by  the  person 
coming  to  inhabit  to  the  parish  officers,  and  is  published  by  them. 
Then  sect.  8  exempts  persons  bound  apprentices  by  indenture  and 
inhabiting  in  the  parish,  from  the  obligation  to  give  the  notice.  The 
object,  therefore,  appears  to  have  been  to  protect  parishes  from  the 
liability  to  maintain  persons  coming  to  settle  in  them  clandestinely 
and  surreptitiously ;  but  there  would  be  nothing  clandestine  or  sur- 
♦7611   ^^P^'^'^^3  *i^  ^  clerk  coming  into  a  parish  for  the  purpose  of 

^  serving  under  articles.  It  is  true  that  an  attorney  is  not  men- 
tioned in  Stat.  5  Eliz.  c.  4,  amongst  the  persons  who  may  take  appren- 
tices; but  if,  by  reason  of  stat.  8  &  4  W.  &  M.  c.  11,  s.  8,  apprentiow 
\o  any  of  the  inferior  tradesmen  and  handicraftsmen  enumerated  in 
stat.  5  Eliz.  c.  4,  s.  80,  can  gain  a  settlement,  on  the  ground  that  their 
feervice,  as  such  apprentices,  in  a  parish,  must  be  sufficiently  notorioos 
to  raise  the  presumption  that  it  is  known  to  the  parish,  then,  k  fortiori, 
must  service  as  an  articled  clerk  give  rise  to  tne  same  presumption, 
and  have  the  same  effect.  It  is  said  that  the  statute  of  Elizabeth,  hj 
not  mentioning  attorneys,  impliedly  precludes  them  from  taking 
apprentices.  But  I  think  that  it  was  not  the  object  of  that  statute  to 
do  more  than  to  legislate  for  the  particular  classes  of  trades  to  which 
it  expressly  refers;  and  that  toere  may  be  valid  apprenticeshipjs, 
independently  of  the  statute,  to  classes  of  masters  not  enumerated  in 
it.  Next  it  is  said  that  the  Legislature,  when  dealing  with  articled 
clerks,  always  calls  them  clerks  and  never  apprentices.  An  appren- 
tice is,  however,  not  the  less  an  apprentice  oecause  he  is  called  by 
some  other  name.  Inasmuch  as  the  term  "  apprentice"  is  generally 
applied  to  persons  bound  to  learn  a  trade,  I  can  quite  understand  that 
gentlemen  practising  a  liberal  profession  might  wish  for  a  somewhat 
higher  appellation.  But,  if  an  articled  clerk  comes  within  the  legal 
acceptation  of  **  apprentice"  in  the  statute  of  William  and  Mary,  I 
(sannot  see  that  he  is  not  within  the  benefit  of  that  statute  because 
the  Legislature  has  elsewhere  called  him  a  clerk.  It  is  urged  that 
*7521   ^^^  Cottenham,  when  Chancellor,  decided  that  an  ♦attorney's 

^  articled  clerk  is  not  an  apprentice.(a)  I  do  not  desire  to 
impugn  that  decision ;  nor  is  it  necessary  to  do  so.  It  may  be  that, 
having  regard  to  the  bankruptcy  laws.  Lord  Cottenham  came  to  t 
right  conclusion :  but  we  have  to  consider  whether  the  very  general 
terms  of  stat  S  &  4  W.  &  M.  c.  11,  s.  8,  are  not  wide  enough  to  include 

(o)  Bx  parte  Prideaux,  3  Mjl.  k  Or.  327. 
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^he  coae  of  an  attorney's  clerk,  bound  bj  indenture,  and  infaabittng  in 
a  parish.  In  my  opinion  we  should  be  going  a  great  deal  too  &r  were 
we  to  hold  that  this  case  did  not  fall  within  that  statute. 

Cbompton,  J. — I  am  entirely  of  the  same  opinion.  We  should  not 
be  justified  in  introducing  an  exception  into  the  very  general  pro« 
visions  of  stat.  8  &  4  W.  &  M.  c.  11;  s.  8.  (His  Lordship  read  the 
section.)  The  meaning,  in  law,  of  the  word  "apprentice"  is  well 
known.  He  is  a  person  bound  to  serve  a  master  who  is  bound  to  teach 
him.  Such  was  the  meaning  of  the  term,  when  the  statute  passed, 
1^  less  than  it  is  at  present.  We  are  told,  however,  that  stat.  5  Eliz. 
ic.  4,  con^ins  an  exhaustive  enumeration  of  thp  persons  who  may 
take  apprentices,  and  that,  inasmuch  as  attorneys  are  not  among  the 
number,  their  clerks  cannot  be  considered  as  apprentices  within  the 
meaning  of  the  later  statute  of  8  &  4  W.  &  M.  c.  11.  But  I  do  not 
think  that  the  general  words  of  that  statute  are  to  be  construed  as 
referring  only  to  such  apprentices  as  are  regulated  by  the  statute  of 
Elizabeth.  Had  the  Legislature  intended  so  to  restrict  them,  it  would 
have  been  easy  to  introduce  an  express  reference  to  the  statute  of 
Elizabeth ;  ana  it  is  for  the  Legislature,  '''not  for  us,  to  do  this,  r^t^c  a 
The  only  difficulty  is  occasioned  by  the  decision  of  Lord  Cot-  *- 
tenham  in  Ex  parte  Prideaux,  8  Myl.  k  Cr.  827 ;  but  it  must  be  borne 
in  mind  that  tnat  was  a  decision  under  the  bankruptcy  law.  If  the 
present  case  had  arisen  under  that  law,  the  decision  would  bind  us ; 
as  it  is,  we  are  not  called  upon  to  give  any  opinion  upon  it  either 
way.  The  Lord  Chancellor,  I  observe,  grounds  his  reasoning  very 
much  on  the  fact  that  an  attorney  does  not  become  bankrupt  as  an 
attorney,  but  only  in  respect  of  other  transactions  in  which  he  may 
be  occasionally  engaged.(a)  Such  reasoning  is  clearly  not  applicable 
to  settlement  cases.  However  legitimate  the  Lord  Chancellor's  argu- 
ments may  have  been  (and  I  do  not  say  that  they  were  not)  with 
reference  to  stat.  6  G.  4,  c.  16,  they  have  no  bearing  upon  the  con- 
struction of  stat.  3  &  4  W.  &  M.  c.  11.  Very  possibly  the  appellation 
of  clerks  was  bestowed  upon  persons  bound  to  attorneys,  at  a  later 
period  than  the  time  of  William  and  Mary,  and  for  the  reason  which 
the  Lord  Chief  Justice  has  suggested.  I  can  see  no  reasonable  ground 
for  thinking  that  the  Legislature,  in  stat.  3  &  4  W.  &  M.  c.  11, 
intended  to  make  any  distinction  between  articled  clerks  and  other 
apprentices. 

(Hill,  J.,  was  absent.) 

Blackburn,  J. — I  am  of  the  same  opinion.  The  question  turns 
upon  the  words  of  stat.  8  &  4  W.  k  M.  c.  11,  s.  8.  (His  Lordship  read 
the  section.)  Now,  in  the  present  case,  the  pauper  was  bound  appren- 
tice, by  *inqenture,to  an  attorney,  for  the  purpose  of  learning  his  rn^g^ 
art,  trade,  or  mystery ;  and  I  have  always  thought  that  by  *'ap-   '- 

frentice"  is  meant  one  who  gives  his  services  in  order  to  be  taught, 
cannot  see  any  reason  for  restricting  apprentioeships  to  cases  where 
the  master  exercises  a  manual  occupation  or  is  engaged  in  commeroQ. 
The  only  question  is  whether  we  are  not  bound,  out  of  respect  for 
Lord  Cottpnham,  to  follow  his  decision  in  Ex  parte  Prideaux,  8  Myl. 
k  Gr.  827.  Nothing,  however,  that  we  now  say  contradicts  his  judg- 
mept    Whether  he  took  a  right  or  wrong  view  of  The  Bankrupt 

(a)  Sm  S  MjrL  *  Gi;  p.  »7, 
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Act,  6  G.  4,  c.  16,  we  need  not  say.  If  the  term  "  apprentice,"  when 
Stat.  8  &  4  W.  &  M.  c.  11  passed,  inoluded  the  case  of  a  person  hoood 
by  indenture  to  learn  any  craft,  art,  trade,  or  mystery  of  another,  jb 
it  clearly  did,  some  one  or  other  of  those  words  mast  be  applicable  to 
the  businesss  of  an  attorney. 

Order  of  removal  quashed 


„.^-.-T  *The  Guardians  of  the  Poor  of  the  PORTSEA  ISLAND 
^ooj       UNION,  in  the  County  of  SOUTHAMPTON,  v.  THOMAS 
JOHN  WHILLIER.    April  27. 

By  An  order  of  the  Poor  Law  CommissionerB  plaintlfffly  gnArdiAOB  of  a  Union,  were  directed 
to  Appoint  oollectore  of  tbe  poor-rates  of  saoh  of  the  BOTeral  parishefl  in  the  Union  as  platatift 
might  deem  to  require  a  collector ;  end  eyery  person  appointed  a  collector  was  required  to  give 
seoarity  for  the  due  performance  of  the  diities  of  his  office.  In  tbe  interral  between  this  order 
and  the  passing  of  stat  13  A  14  Yiot  o.  99,  which  regulates  the  eolleotion  of  poor-ratee  asseend 
upon  the  owners  of  small  tenements  in  parishes,  plaintiffsi  in  pursuance  of  the  order,  appointed 
several  persons  as  collectors  of  the  poor-rates  of  P.,  one  of  the  parishes  in  the  Union.  Buhm- 
qnently  to  that  Act,  and  to  its  adoption  by  the  parish  of  P.,  plaintiffs  determined  to  appoint  sa 
additional  collector ;  and,  one  of  those  originally  appointed  having  resigned,  advertised  thst 
they  were  about  to  appoint ''  two  persons  to  be  collectors  of  the  poor-rates  of  the  parish  of  P., 
to  one  of  whom"  would  **  be  assigned  a  collection  of  such  rates  from  the  owners  of  small  teoe- 
ments."  W.,  in  answer  to  the  advertisement,  sent  in  the  following  written  application :  "Tbert 
being  two  collectors  of  poor-rates  about  to  be  appointed  for  the  parish  of  P.,  may  I"  **oiv 
myself  aa  a  candidate  for  one  of  them  ?"  Plaintiffs  afterwards  elected  W.  and  another  perfoa, 
by  a  resolution  which  declared  that  the  latter  was  elected  in  the  place  of  the  retiring  eolkctor, 
and  \f,  for  the  purpose  of  collecting  the  rates  from  the  owners  of  small  tenements.  Both 
appointments  were  approved  of  by  the  Poor  Law  Board.  Defendant  then  exeented  a  bond  si 
surety  for  W.,  which,  after  reciting  the  order  of  the  Poor  Law  Commissioners,  and  that  W.  hsd 
been  **  duly  appointed  to  be  a  collector  under  the  said  order,"  was  conditioned  for  the  &itkfil 
discharge  by  W.  of  his  duties  "  during  his  continuance  in  the  said  office  of  collector."  W. 
entered  on  his  duties,  and  for  some  years  ooUected  tbe  poor-rates  assessed  up<Hi  the  owners  of 
•small  tenements  in  P.  One  of  the  previously  appointed  collectors,  who  collected  all  the  poor- 
sates  in  L.,  a  district  of  P.,  then  resigned,  and  plaintiffs,  on  W/s  application,  transftrred  him 
.to  that  district  No  now  bond  was  then  executed.  W.  afterwards  committed  defalcations,  ia 
respect  of  which  plaintiffs  now  sued  defendant,  as  surety,  upon  the  bond  executed  by  hiaL 

field,  that  defendant  was  liable;  for  that  W.  was  appointed.  In  the  first  instance,  as  colleetor 
4»f  the  poor-rates  of  P.  generally,  not  of  the  poor-rates  payable  by  the  owners  of  weall  tencmesti 
in  P.  exclusively ;  so  that  his  transfer  to  the  L.  district  was  not  an  appointment  of  him  to  a 
fresh  office,  or  such  an  alteration  in  his  duties  as  to  discharge  his  surety  fkvm  farther  liabilitj. 

Special  case  stated  bj  consent,  under  an  order  of  Crompton,  J. 

Declaration  on  a  bond  given  bj  defendant,  one  James  William 
Whillier  and  one  William  Hatch,  by  which  thej  jointly  and  severally 
acknowledged  themselves  to  be  boand  to  plaintiffs  in  the  sum  of  4001, 
to  be  paid  to  plaintiffs ;  the  condition  of  which  bond  was  to  the  tenor 
♦T^Bl   ^^^lowing :  "  Whereas,  by  an  order  under  the  seal  of  the  *Poor 

^  -'  Law  Commissioners,  bearing  date  9th  August,  1836,  it  wa5 
ordered  and  directed  that  the  said  guardians"  (plaintiffs)  "  should  ap- 
point one  or  more  fit  and  proper  persons  to  be  the  collector  or  collectors 
of  the  poor-rates  of  such  of  the  several  parishes  comprised  in  the  Portsea 
Island  Onion,  as  the  said  guardians  might  deem  to  require  a  collector 
in  the  said  Union ;  and  that  the  officer  so  appointed  should  discharge 
the  several  duties  therein  specified.  And  it  was  thereby  further 
ordered  and  directed,  that  every  person  to  be  appointed  a  collector 
under  that  order  should,  before  he  entered  on  the  performance  of  the 
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duties  of  Wa  office,  give  such  security  for  the  due  and  proper  dis* 
charge  of  the  same  as  should  appear  to  the  said  guardians  to  be  neces- 
sary and  fitting ;  and  whereas,  at  a  meeting  of  the  said  guardians  held 
on  2d  June,  1852,  the  above-named  James  "William  Whillier  was 
duly  appointed  to  be  a  collector,  under  the  said  order,  and  he  was 
required  by  the  said  guardians  to  enter  into  a  bond,  with  two  sufficient 
sureties,  for  the  due  discharge  of  the  dtities  of  his  office  and  the  trusts 
to  be  reposexi  in  him ;  And  whereas  he  has  requested  the  said  Thomas 
John  Whillier"  (defendant)  **  and  William  Hatch  to  join  with  him  as 
his  sureties  in  the  above-written  bond,  subject  to  the  condition  there- 
under written,  to  which  they  have  assented;  and  the  said  guardians 
have  agreed  to  accept  of  them  as  such  sureties  accordingly ;  Now  the 
condition  of  the  above-written  obligation  is,  that  if  the  above-named 
collector  shall  at  all  times  during  his  continuance  in  the  said  office  of 
collector,  and  whether  the  district,  parish,  and  places  for  which  he  is 
appointed  to  act  as  such  collector  be  or  be  not  hereafter  changed,  or 
diminished,  or  enlarged,  or  in  anywise  altered,  duly,  attentively,  and 
faithfully  discharge  the  *duties  thereof  by  punctually  entering  p^-)^ 
or  filling  up,  and  accurately  keeping  and  making  such  books,  '- 
forma,  accounts,  and  returns,  as  are  or  shall  be  lawfully  required  to  be 
kept  or  made  by  collectors  of  poor-rates,  by  diligently  collecting  and 
demanding  the  aforesaid  rates  and  payments  of  the  persons  charged 
therewith,  and,  in  default  of  payment,  recovering  the  same  from  such 
persons  by  due  course  of  law,  so  that  no  avoidable  loss  may  be  sus- 
tained by  the  said  parish,  by  regularly  paying  over  the  moneys  so  col- 
lected by  him  to  the  overseers,  or  other  parties  entitled  to  receive  the 
same,  and  satisfactorily  exonerating  and  discharging  himself  from  the 
uncollected  rates  and  payments  intrusted  to  him  for  collection,  by 
regularly  and  correctly  rendering,  producing,  balancing,  and  verifying 
his  books,  accounts,  and  vouchers  in  and  concerning  such  collection, 
and  by  giving  all  proper  attendance  on  the  Board  of  Guardians,  audi- 
tor, and  magistrate  in  the  business  of  such  collection,  by  obeying  the 
lawful  directions  of  the  said  guardians,  and  in  the  above  and  all  other 
respects  and  particulars  well  and  truly  observing,  fulfilling,  and  keep- 
ing all  the  rules,  orders,  and  regulations  of  the  Poor  Law  Commis- 
sioners in  force  for  the  time  being,  so  far  as  the  same  may  extend  or 
apply  to  the  said  office,  or  the  duties  thereof,  according  to  the  pur- 
port, true  intent  and  meaning  of  the  same  ;  and  shall  faithfully  dis- 
charge all  the  duties  which  shall  be  reposed  in  him  in  virtue  or  by 
re^on  of  his  said  office ;  and  if,  on  resigning  or  being  removed  from 
the  said  office,  or  at  any  time  when  thereto  required  by  the  said  guar- 
dians or  Poor  Law  Commissioners,  by  notice  to  him  given  or  left  at  his 
usual  or  last  known  place  of  abode  auring  his  continuance  in  the  said 
office,  he  shall  account  for,  hand  over,  and  pay  over  to  the  said 
^guardians,  or  to  such  persons  as  they  may  appoint,  or  to  the  r*7Ko 
overseers  or  other  parties  entitled  to  receive  the  same,  all  such  '- 
books  and  papers,  balances,  moneys  matters,  and  things,  being  the 
property  of  the  said  parish,  or  of  the  said  guardians  in  respect  of 
such  parish,  or  of  the  respective  churchwardens  and  overseers,  or 
other  officers  of  such  parish,  which  shall  be  in  his  custody,  possession.  Or 
power,  in  virtue  of  his  said  office,  or  otherwise  howsoever,  without  loss, 
abatement,  misapplicatioUi  fraud,  deceit,  or  concealment ;  And  if  (in  the 
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.event  of  th^  9aid  collector  bjsilig  desirous  of  resigning  the  said  office)  he 
phall  give  to  the  said  gaardian^  one  calendar  month's  notice  of  his 
intention  so  to  do,  or  forfeit  one  mpnth's  amount  of  salary,  to  be  de- 
ducted as  liquidated  damages  from  the  amount  of  salary  due  at  the 
^ime  of  such  resignation,  unless  the  said  guardian^  shall  be  willing  to 
accept  a  shorter  notice,  or  an  immediate  resignation ;  And  if  (in  the 
jBvent  of  the  death,  incapacity,  bankruptcy,  or  insolvency  of  the  said 
collector,  during  his  continuance  in  the  said  office)  bis  executors,  or 
administrators,  or  assignees,  as  the  case  may  be,  or  his  above-named 
co-obligors,  or  any  of  them,  shall,  on  a  day  to  be  fixed  for  that  pur- 
pose by  the  said  guardians,  and  of  which  aotice  shall  be  left  at  the 
usual  or  last-known  place  of  abode  of  the  said  collector,  account  for, 
hand  over,  and  pav  over  to  the  said  guardians,  or  to  the  overseers  or 
other  parties  entitled  to  receive  the  same,  such  books  and  papers, 
balances,  moneys,  matters,  and  things  as  aforesaid :  then  the  above- 
written  obligation  shall  be  yoid. 

Averment,  that  the  said  James  William  Whillier  did  not,  nor 
would,  after  the  making  of  the  said  bond,  at  all  times  during  his  con- 
tinuance in  the  said  office  of  collector,  within  the  true  intent  and  mean- 
ing of  the  said  coniUtion,  duly,  attentively,  and  faithfully  discharge 
*7591  ^^^  *duties  thereof,  by  punctually  entering  or  filling  up,  and 
-'  accurately  keeping  and  making  such  books,  accounts,  and  re- 
turns, as  were  lawfully  required  to  be  kept  and  made  by  collectors  of 
poor-rates,  nor  did,  nor  would  he,  duly,  attentively,  and  faithfully  dis- 
charge the  duties  of  the  said  office,  by  regularly  paying  over  to  the 
overseers,  or  other  parties  entitled  to  receive  the  same,  divers  moneys, 
amounting,  to  wit,  to  600Z.,  collected  by  him  as  collector  of  the  said 
poor-rates,  for  and  in  respect  of  such  rates ;  whereby  the  said  bond 
Decame  forfeited.  That  the  said  James  William  Whillier,  after  the 
making  of  the  said  bond,  resigned  and  wa?  removed  from  the  said 
office ;  Yet  he  did  not,  nor  would,  on  such  resignation,  or  removal,  or 
at  any  time  afterwards,  although  a  reasonable  time  for  his  so  doing 
had  elapsed,  account  for,  hand  over,  and  pay  over  to  the  said  guardi- 
ans, or  to  the  overseers,  or  other  parties  entitled  to  receive  the  same, 
divers  balances  and  moneys,  amounting,  to  wit  to  600/.,  being  the 
property  of  the  parish  of  Portsea,  being  one  of  the  several  parishes 
comprised  in  the  said  Portsea  Island  Union,  and  for  which  he  was  ap- 
pointed and  was  collector  as  aforesaid,  or  of  the  churchwardens  end 
overseers,  or  other  officers  of  the  said  parish,  which  were  in  his  cus- 
tody, possession,  or  power,  by  virtue  of  his  said  office  and  otherwise, 
without  loss,  abatement,  misapplication,  fraud,  deceit,  or  conceal  meat, 
,  or  otherwise.  That  defendant,  and  the  said  other  makers  of  the  bond, 
had  not,  nor  had  either  pf  them,  paid  the  sum  of  400/.,  or  any  part 
thereof,  and  that  the  same  remained  wholly  due  and  unpaid. 

The  pleas  material  to  the  present  case  were  the  second  and  fourth. 

*7601  ^^  P^^^'  ^^^^  ^^^  ^^  James  William  Whillier  did  *at 
-I  all  times  during  his  continuance  in  the  office  of  collector  to 
which  he  was  appointed  as  in  the  recital  to  the  condition  of  the  bond 
was  mentioned,  within  the  true  intent  and  meaning  of  the  said  condi- 
tion, duly,  attentively,  and  faithfully  discharge  the  duties  thereof  by 
.punctually  entering  and  filling  up,  and  accurately  keeping  and  making 
$acb  books,  account^  and  returns,  as  were  l^wfull j  required  to  be  kepi 
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and  made  by  collectors  of  poor-rates,  and  did  duly,  attentively,  an4 
fiiithfully  discharge  the  duties  of  the  said  of&ce  by  regularly  paying 
orer  to  the  overseers,  or  other  parties  entitled  to  receive  the  same,  tt§ 
moneys  collected  by  him  as  such  collector  as  aforesaid. 

4th  plea.  That  the  parish  of  Portsea  was  not  the  parish  for  which 
the  said  James  William  Whillier  was  appointed  as  collector  as  afore- 
said, within  the  meaning  of  the  condition  to  the  said  bond  as  alleged* 

Issues  were  joined  on  these  pleas;  and  a  verdict,  subject  to  the 
opinion  of  the  Court  on  this  case,  was  afterwards  taken,  by  consent^ 
for  the  plaintiff. 

The  facts  for  consideration  were  as  follows. 

By  an  order  of  the  Poor  Law  Commissioners,  of  24th  June,  1886, 
it  was  directed  that,  on  18th  July  then  next,  the  parishes  of  Portsea 
and  Portsmouth  should  be  and  should  thenceforth  remain  united,  for 
the  administration  of  the  laws  for  the  relief  of  the  poor,  by  the  nam^ 
of  the  Portsea  Island  Union.  By  a  further  order,  of  9th  August, 
1836,  the  Commissioners  directed  the  appointment  of  collectors  for 
the  several  parishes  in  the  said  Union.  This  order  (set  out  in  th^ 
case)  purported  to  be  made  under  the  powers  vested  in  the  Commis- 
sioners under  The  Poor  Law  Amendment  Act,  4  &  6  W.  4,  c.  76,  and 
directed  the  guardians  of  the  *Portsea  Island  Union  to  appoint  r«7gt 
one  or  more  fit  and  proper  persons  to  be  the  collector  or  col*  ^ 
lectors  of  the  poor  rates  of  such  of  the  several  parishes  comprised  there- 
in as  the  said  guardians  might  deem  to  require  a  collector.  The  order 
provided  that,  in  case  and  so  often  as  any  person  so  appointed  should 
die  or  resign,  or  be  removed,  the  Board  of  Guardians  should,  as  soon 
after  as  conveniently  might  be,  proceed  in  like  manner  to  a  new  ap- 
pointment. It  then,  amongst  other  things  not  now  material,  prescribed 
the  remuneration  to  be  received  and  the  duties  to  be  performed  by 
the  collectors ;  and  required  that  every  person  appointed  to  be  a  col* 
lector  should,  before  entering  on  the  performance  of  his  duties,  givQ 
security  for  the  due  and  proper  discharge  of  the  same.  Under  thi^ 
said  order  the  guardians  of  the  said  Union  elected  in  the  first  instance 
three  persons  to  be  the  collectors  of  the  poor-rates  in  the  parish  of 
Portsea ;  to  each  of  whom,  on  account  of  trie  extent  of  the  parish,  wa3 
assigned  a  certain  portion  of  the  parish,  within  which  thev  were  to 
collect  the  rates.  The  duties  of  collectors  are  defined  in  the  several 
orders  of  the  Poor  Law  Board  of  17th  March,  1847, 18th  November, 
1850,  and  16th  March,  1859.  Subsequently,  in  the  year  1848,  on  account 
of  the  great  increase  of  buildings  in  Portsea,  two  of  the  then-existing 
collectors  declared  their  inability* to  do  all  the  duties  of  collection; 
and  the  guardians  then  divided  the  parish  into  four  districts  for  col- 
lection, and,  with  the  approval  of  the  Poor  Law  Board,  appointed  an 
additional  collector.  Afterwards,  the  parish  of  Portsea  having  re- 
solved to  adopt  Stat.  18  ^  14  Yict.  c.  99,  entitled  ^*  An  Act  for  th^ 
better  assessing  and  collecting  poor-rates  and  highway-rates  in  respect 
of  small  tenements,"  it  was  determined  to  ^appoint  a  fifth  col-  r^Ygo 
lector  of  poor-rates.  At  this  time  Mr.  Henry  Hewitt,  one  of  '- 
the  four  collectors  already  acting,  resigned  his  ofice;  and  it  was 
therefore  determined  by  the  Board  of  Guardians  that  the  appointipent 
(o  the  place  thus  vacated,  and  the  appointment  of  the  additionaJI 
661Iector.  should  take  place  at  the  same  time.    An  advertisement  waa 
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ftocordingly  published  by  ibe  Board  of  Guardians,  stating  tbat  they 
would,  at  their  meeting  to  be  held  at  the  Union  House,  Portsea,  on 
2d  June,  1852,  appoint  two  persons  to  be  the  collectors  of  the  poor- 
rates  of  the  parish  of  Portsea,  to  one  of  whom  will  te  assignea  the 
collection  of  such  rates  from  the  owners  of  small  tenements  under  the 
provisions  of"  stait.  13  &  14  Vict.  c.  99.  That  the  allowance  to  each 
collector,  would  be  4ccL  in  the  pound  on  the  amount  of  his  collection ; 
and  that  a  joint  and  several  bond  would  be  required  from  each  suc- 
cessful candidate,  with  two  sureties  to  be  approved  of  by  the  Board, 
in  a  sum  to  be  named  at  the  time  of  the  appointment. 

In  reply  to  this  advertisement  they  received  an  application,  hy  letter, 
from  James  William  Whillier,  in  which  he  said  "  There  bemg  two 
collectors  of  poor-rates  about  to  be  appointed  for  the  parish  of  Port- 
sea, may  I  respectfully  beg  to  offer  myself  as  a  candidate  for  one  of 
them  7" 

The  meeting  was  held  by  the  Board  of  Guardians,  and  from  the 
minutes  of  its  proceedings  it  appeared  that  S.  Haslett  and  J.  W. 
Whi^ier  were  then  elected  collectors  of  the  poor-rates  in  the  parish 
of  Portsea ;  the  former  in  the  room  of  Mr.  Hewitt  resigned,  and  the 
latter  for  the  purpose  of  collecting  the  rates  from  the  owners  of  small 
tenements.  The  Poor  Law  Board  confirmed  the  appointments,  and 
*7631  *^®  ^^^^  ^'  ^'  *Whillier  thereupon  entered  upon  his  duties,  and 
^  collected  the  rates  that  were  assessed  upon  the  owners  of  small 
tenements  in  the  parish  of  Portsea,  up  to  June,  1855,  The  bond 
mentioned  in  the  declaration  was  executed  by  him,  and  by  defendant 
and  Mr.  Hatch,  as  his  sureties,  on  16th  December,  1852.  On  27th 
June,  1855,  Mr.  James  King,  one  of  the  previously  appointed  col- 
lectors of  poor-rates  in  the  parish  of  Portsea,  resigned  his  office  as 
collector  for  the  Landport  District ;  whereupon  J.  W.  Whillier  applied 
to  the  guardians  to  be  removed  to  that  district,  and,  by  a  resolution 
of  the  Board  at  their  next  meeting,  his  application  was  accepted. 
From  that  time,  down  to  November,  1858,  he  ceased  to  collect  the 
rates  for  the  parish  of  Portsea  assessed  on  the  owners  of  small  tene- 
ments, and  collected  the  rates  for  the  said  parish,  assessed  on  the 
occupiers  in  the  district  vacated  by  Mr.  King.  His  remuneration  was 
4d.  in  the  pound  on  the  amount  of  rates  collected  by  him,  during  the 
whole  of  the  pi^riod  from  1852  to  1858.  No  new  biond  was  given  by 
him  in  1855.  In  1858  he  was  discovered  to  have  committed  defal- 
cations to  a  great  amount  The  question  for  the  opinion  of  the 
Court  was,  Whether  the  defendant  was  liable  upon  the  bond,  as  one 
of  the  sureties  of  the  said  J.  W.  Whillier,  to  make  good  the  defal- 
cations. 

Ltishy  for  the  plaintif&. — The  defence  set  up  to  this  action  is  that,  since 
the  execution  by  the  defendant  of  the  bond  sued  upon,  the  duties  of 
his  principal,  the  defaulting  coUiector,  were  altered  to  such  an  extent 
as  to  relieve  the  defendant  from  liability.  The  facts  of  the  case,  how- 
ever, ^ow,  as  the  bond  also  recites,  that  the  appointment  of  J.  ^' 
♦7641  ^^^^^^®*''  ^^^  collector  in  question,  ♦was,  like  that  of  all  the 
■'  other  collectors,  a  general  appointment  io  be  a  collector,  under 
the  order  of  the  Poor  Law  Coinniissioners.  All  the  collectors  were 
appointed,  in  the  first  instance,  for  the  general  purpose  of  collecting 
iae  poor-rates  in  the  parish  of  Portsea ;  and  tlie  duties  of  the  eoUec- 
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tioQ  were  afterwards  distributed;  between  them  a.t  the  pleasure  of  the 
guardians,  who  assigned  to  eacl|  oif  them  a  particular  district.  The 
bond  does  not  mention  any  specific  duties  of  coUectioD,  in  respect  of 
the  due  performance  of  which  by  the  principal  the  sureties  were  to  be 
liable.  By  it,  they  guarantied  the  &ithful  discharge  by  him  of  hia 
duties,  so  long  as  he  continued  to  be  a  collector,  "whether  the  district, 
parish,  and  places  for  which  he"  was  "  appointed  to  act  as  such  col- 
lector" were  or  were  not  thereafter  ''changed,  or  diminished,  or 
enlarged,  or  in  anywise  altered,"  .That  the  appointment  of  Whillier 
was  a  general  one,  as  a  collector  for  the  whole  parish  of  Portsea, 
appears  from  the  terms  of  the. plaintiff's  advertisement  for  candidates, 
of  Whillier's  letter  of  application,  and  of  the  minutes  of  the  election. 
From  the  time  of  his  appointment,  down  to  that  when  his  defalcations 
were  discovered,  he  continued  to  be  and  to  act  as  such  a  collector, 
although  employed  at  one  time  in  one  district  of  the  parish^  at  another 
in  another.  His  position  may  be  illustrated  by  that  of  a  clerk  in  a 
bank;  who,  though  at  one  time  employed  at  the  ledger,  and  at 
another  as  cashier,  continues  at  all  times  to  be  a  derk.  Having  com- 
plied with  the  order  of  the  Poor  Law  Commissioners  by  making  a 
general  appointment,  the  guardians  were  at  liberty  to  apportion  the 
duties  of  collection  between  the  collectors  as  they  thought  fit ;  and 
the  transfer  of  Whillier  to  the  Landport  District,  in  1855,  *wa3  r^^gx 
not  in  excess  of  their  powers,  or  in  any  way  a  fresh  appoint-  *■ 
ment  of  him  as  collector.  The  language  of  Parke,  B.,  in  Stewart  v, 
McKean,  10  Exch.  675,  689,  690,t  is  strongly  in  point,  having  regard 
to  the  wording  of  the  bond  in  the  present  case,  to  show  that  the 
defendant  is  liable  to  the  fullest  extent.  He  there  says,  '*  The  defend- 
ant" (the  surety)  ''  did  not  know  that  any  particular  mode  of  dealing 
Avith  the  plaintiffs"  ''  had  been  agreed  upon  between  the  plaintiffs  and 
the  agent"  (the  defendant's  principal),  "or  was  then  used,  or  intended 
to  be  used,  between  them.  What,  then,  is  the  construction  of  the 
guarantee?"  "It  clearly  leaves  the  mode  of  accounting  open,  and 
the  will  of  the  employer  alone  is  to  regulate  that,  within  the  bounds 
of  reason;  or  as  the"  employer  "and  agent  may  agree."  *'Had  it 
been  material  in  the  mind  of  the  defendant  to  be  liable  only  for  the 
then  mode,  or  any  fixed  mode  of  dealing  or  accounting  as  agent,  it 
should  have  been  so  stipulated  in  the.  written  contract."  "Th^ 
defendant  was  never  informed  of  the  existing  mode,  and  never 
iuquired  about  it."  [Cbompton,  J.,  referred  to  Pybus  v.  Gibb,  6  E, 
&  B.  902  (E.  C.  L.  R  vol.  88).] 

Joyce,  contr^ — The  defendant  is  not  liable.  The  question  is  whether 
or  not,  after  the  execution  of  the  bond,  there  was  a  change  in  the 
duties  of  J.  W.  Whillier  for  his  due  performance  of  which  the  bond 
was  given.  His  transfer,  in  1855,  from  the  post  of  collector  of  rates 
from  the  owners  of  small  tenements  to  that  of  collector  of  the 
rates  for  the  whole  of  the  Landport  District,  constituted  such  a 
change.  It  was  for  his  fidelity  in  the  first  post,  alone,  that  the 
defendant  became  surety.  And  the  original  appointment  was  to  that 
post  alone ;  not,  *as  is  said  by  the  other  side,  to  the  general  r^^fjaa 
post  of  collector  for  the  whole  parish.  The  appointment  of  ^ 
Whillier,  in  1855,  to  the  Landport  coUectorship,  was  an  entirely  new 
one ;  and  one  with  respect  to  which  the  defendant  never  agreed  to 
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become,  and  cannot  be  held,  responsible.  In  making  the  first,  the 
special  appointment,  the  guardians  in  no  way  exceeded  the  powers 
conferred  on  them  by  the  order  of  9th  August,  1836,  which  contains 
nothing  to  show  that  the  appointment  of  a  collector  to  collect  a  par- 
ticular class  of  rates.,  or  rates  for  a  particular  district,  would  be  bad. 
Moreover,  that  order  was  made  berore  the  passing  of  stat  13  &  14 
Vict.  c.  99.  The  collectorship  of  the  Landport  District  must  have 
involved  responsibilities  in  the  collector  greater  than  those  incident 
to  the  collection  of  the  rates  from  the  owners  of  small  tenements : 
and  the  defendant,  at  the  time  he  gave  the  bond,  cannot  have  con- 
templated this  increase  in  the  responsibility  of  his  principal.  The 
present  is  a  much  stronger  case  in  favour  of  the  defenaant  than  North 
Western  Railway  Company  v.  Whinray,  10  Exch.  77,t  in  which  a 
change  in  the  mode  of  remunerating  the  principal,  subsequent  to  the 
execution  of  the  bond  of  suretyship,  was  held  to  put  an  end  to 
the  liability  of  the  surety.  When  a  surety^s  engagement  relates  to  the 
discharge  by  the  principal  of  the  duties  of  a  particular  office,  it 
extends  only  to  the  performance  of  such  duties  as  were  included  in 
the  office  when  the  engagement  was  entered  into :  Bartlett  t;.  Attor- 
nev-GFeneral,  Parker  277 ;  where  a  person  who  became  surety  for  a 
collector  of  the  customs  revenue,  upon  his  appointment  in  1691,  was 
held  not  liable  in  respect  of  a  deficiency  in  the  customs  duty  on 
♦7671  *^^*'^  collected  by  him,  which  duty  was  first  imposed  in  1698. 
-'  [Blackburn,  J. — In  that  case,  and  in  Pybus  v.  Gibb,  6  E.  & 
B.  902  (E.  0.  L.  R.  vol.  88),  the  duties  and  liabilities  of  the  principal, 
and  consequently  the  risk  of  the  surety,  were  materially  increased.] 

Liishf  in  reply. — ^The  only  question  here,  as  in  Frank  r.  Edwards, 
8  Exch.  214,t  is,  whether  there  was  any  revocation  of  the  original 
appointment  of  the  principal.  It  is  clear  that  there  was  not.  By  the 
express  words  of  the  bond  the  defendant  would  have  continued 
liable,  though  the  parish  for  which  the  principal  was  appointed  had 
been  changed,  diminished,  or  enlarged,  while  the  latter  continued 
collector.  A  fortiori  is  he  liable  now;  for  the  parish  remains  the 
same,  and  nothing  has  happened  but  the  shifting  of  the  principal  to 
a  different  district  in  it. 

CoCKBURN,  C,  J. — The  first  question  which  has  to  be  determined 
is,  whether  the  appointment  of  the  collector  for  whose  default  the 
plaintiffs  seek  to  make  the  defendant  responsible  as  surety,  was  an 
appointment  as  collector  of  the  poor-rates  of  the  parish  generally,  or 
as  collector  of  the  poor-rates  payable  in  respect  of  small  tenements 
in  the  parish,  exclusively.  If  it  was  the  latter,  then,  inasmuch  as,  by 
the  subsequent  act  of  the  guardians,  the  collector  was  employed  for 
an  entirely  different  purpose,  and  made  default  while  in  that  substi- 
tuted employment,  the  authorities  show  that  the  defendant,  as  surety, 
is  not  responsible  for  such  default  in  his  principal.  Although,  how- 
ever, the  matter  is  not  free  from  doubt,  I  think,  upon  the  whole,  that 
*7681  ^^^  nght  ^conclusion  is  that  the  collector  was  appointed  to 
-*  collect  the  poor-rates  of  the  parish  of  Portsea  generally.  The 
order  of  the  Poor  Law  Board  was  for  the  appointment  of  collectors 
for  parishes  generally  :  and  the  advertisement,  which  led  to  the  appli* 
cktion  by  Wnillier  for  the  appointment,  announced  that  the  guardians 
?^ere  about  to  appoint  two  persons  to  be  collectors  of  the  poor-rates 
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of  the  parisli  of  Portsea,  with  the  additional  intimation  that  to  one 
of  theiii  would  be  assigned  the  collection  of  such  rates  from  the 
owners  of  small  tenements.  Whillier  having  been  appointed  tf 
collector,  next  comes  the  bond,  in  which  he  is  treated  as  a  collector 
of  the  poor-rates  generally.  Looking  at  the  whole  of  the  circum- 
stances, the  order  of  the  Poor  Law  Board,  the  advertisement,  the 
answer  to  it,  and  the  bond,  I  think  there  is  sufficient  evidence  to  jus- 
tify us  in  holding  that  the  apix>intment  was  general,  and  not  for  the 
specific  and  more  limited  purpose.  It  is  true  that  the  appointment 
itself  is  couched  in  languaj^e  apparently  pointing  to  the  more  specific 
duty  as  that  to  the  discharge  of  which  Whillier  was  appointed ;  but, 
looking  at  the  whole  matter,  we  must  not  give  too  much  weight  to 
that:  it  may  well  be  that  the  guardians  came  to  the  resolution  to 
make  the  general  appointment  of  Whillier  as  a  collector,  though  they 
at  the  same  time  determined  what  duties  they  would  assign  to  him 
after  his  appointment.  In  the  event  of  the  illness  or  death  of  one 
of  the  collectors,  could  it  have  been  said  that  each  of  them  was  so 
exclusively  appointed  for  a  particular  district  or  a  particular  purpose, 
that  the  other  could  not  have  been  transferred  to  the  district  or  duties 
vacated,  and  his  place  filled  up  by  a  collector  then  newly  appointed  7 
I  think,  therefore,  that  the  appointment  was  general,  ana  that  the 
distribution  *of  duties  between  the  persons  appointed  was  r^noQ 
matter  for  subsequent  arrangement  by  the  guardians.  This  '- 
conclusion  appears  to  me  to  be  consonant  with  the  justice  of  the  case; 
for  it  would  be  hard  if  the  surety  could  evade  liability  on  the  ground 
suggested. 

Cbompton,  J. — I  have  felt  during  the  argument,  and  even  now 
feel,  considerable  doubt ;  but  on  the  whole,  I  agree  with  the  rest  of 
the  Court,  on  the  ground  that  it  is  not  made  out  that  the  appointment 
of  Whillier  the  collector  was  a  special  one.  It  is  more  consistent 
with  the  terms  of  the  order  of  the  Poor  Law  Board,  at  all  events, 
that  we  should  hold  the  appointment  to  have  been  general.  I  felt 
much  pressed  by  the  language  of  the  advertisement,  which  stated 
that  specific  duties  would  be  assigned  to  one  of  the  collectors;  I 
think,  however,  upon  the  whole,  that  it  is  consistent  even  with  this 
that  the  appointment  was  to  be  general.  I  attach  much  weight  to 
the  argument  of  the  Lord  Chief  Justice,  that,  in  the  event  of  the 
death  or  illness  of  one  of  the  collectors,  the  other  might  have  been 
ordered  to  perform  his  duties,  and  the  duties  theretofore  discharged 
by  the  remaining  collector  might  have  been  assigned  to  a  collector 
newly  appointed  to  fill  the  vacancy.  The  bond,  moreover,  recites 
that  Whillier  was  appointed  to  be  a  collector,  under  the  order  of  the 
Poor  Law  Board.  I  therefore  upon  the  whole,  though  not  without 
doubt,  give  judgment  in  favour  of  the  plaintifis. 

(Hill,  J.,  was  absent.) 

Blackburn,  J. — I  also  have  entertained  considerable  doubt  in  this 
case :  but,  upon  the  whole,  I  am  of  opinion  *that  the  plaintiff  rtntTQ 
is  entitled  to  judgment.  The  law  on  the  subject  is  clearly  laid  '- 
down  by  Wightman,  J.,  in  Pybus  v.  Gibb,  6  E.  &  B.  902,  915  (E.  0. 
L.  R.  vol.  88),  as  follows:  '*lt  may  be  taken  as  a  principle  of  law 
that  a  bond  by  a  surety,  conditioned  for  the  due  performance  by  his 
principal  of  the  duties  of  an  office,  is  rendered  null  if  the  office  or  its 


7TP      PORTSEA  ISLAND  UNION  v.  WHILLIBR.    E.  T.  1860. 

duties  are  so  altered  as  in  any  degree  to  increase  or  vary  the  risk  of 
the  surety  to  his  possible  disadvants^."  The  question  therefore  is, 
what  was  the  nature  of  the  office  to  which  the  defendant's  principal 
was  appointed,  and  the  due  performance  of  the  duties  of  which  was 
guarantied  by  the  defendant  ?  Looking  at  the  bond  and  its  recitals, 
it  appears  that  the  principal, was  appointed,  generally,  as  a  collector 
of  the  poor-rates  for  the  parish  of  rortsea.  Several  collectors  were 
appointed,  and  it  appears  to  me  that  it  was  competent  to  the  guardians, 
by  arrangement  among  themselves,  to  distribute  the  duties  of  the 
office  between  these  diffisrent  persons;  and  that  the  principal  took 
office  as  a  collector,  and  the  defendant  became  responsible  as  his 
surety,  with  the  understanding  that  there  might  from  time  to  time  b(% 
a  re-arrangement  of  the  duties  to  be  performed  by  the  different  col 
lectors.  Judgment  for  the  plaintiff. 


»^7.,   *The  Overseers  of  the   Township  of  EVERTON,  in  the 
''^-1       County  of  LANCASTER,   Appellants,  v.  The   Chureh 
wardens  and  Overseers  of  the  Parish  of  SOUTH  STONBHAM, 
in  the  County  of  SOUTHAMPTON,  Respondents.    April  26,  28. 

Stat  3  A  4  W.  A  M.  e.  11,  8.  6,  enacts,  "  that  if  any  person  who  shall  come  to  inhabit  in  any 
town  or  parish"  "  shall  be  charged  with  and  pay  his  share  towards  the  public  t«zes  or  lerics 
of  the  said  town  or  parish,"  he  shall  gain  a  settlement  there,  though  he  has  glTen  no  saek 
written  notice  of  his  having  come  to  inhabit  there  as  the  Aot  elsewhere  reqairea. 

A.  rented  and  occupied  a  house  in  E.,  a  township  wholly  within  the  borough  of  L.,  Ixtn 
September,  1857,  to  Norember,  1858.  Only  one  poor-rate  in  each  year  was  made  by  the  orer- 
seers  of  E.  In  1857,  it  was  made  in  March  for  the  ensuing  year;  and  the  then  ooeupier  of  the 
house  was  assessed  to  it,  and  paid  the  whole  amount  assessed.  In  1858,  it  waa  mads  in  April 
for  the  year  then  ensuing,  and  A.  was  aaaeaaed  to  it  in  1/.  4«.,  of  which  sum  (the  whole  of  which 
was,  in  the  first  instance,  demanded  of  him)  he  ultimately  paid  only  14«.,  the  oaleolated  propor- 
tion for  the  period  of  his  occupation  subsequent  to  the  making  of  the  rate.  The  house  remained 
unoccupied  from  the  time  A.  quitted  it  until  after  the  making  of  the  next  poor-rate.  In  April, 
1358,  the  town  council  of  L.,  under  The  Municipal  Corporations  Acts,  5  A  6  W.  4,  c  76,  a  92, 
and  7  W.  4  A  1  Vict  c.  81,  s.  1,  made  a  watch-rate  for  L.  for  the  year  endiqg  Ist  Mareh,  1859, 
a^d  ordered  the  orerseers  of  B.  to  levy  and  collect  the  proportion  thereof  payable  by  the  parti 
of  £.  liable  thereto,  by  a  pound-rate  upon  the  owners  of  all  rateable  property  within  those  parte, 
and  to  exempt  from  the  rate  such  parts  of  E.  as  were  more  than  two  hundred  yards  distant 
from  any  street  or  continuous  line  of  houses  which  were  regularly  watohed  within  the  borough 
under  the  proTisions  of  The  Municipal  Corporations  Aots.  The  overseers  of  B.  leried  aad 
collected  the  rate  in  pursuance  of  the  order.  A«  was  one  of  the  ocoupien  whom  they  assessed 
to  itf  and  be  paid  the  whole  amount  assessed. 

Held,  first,  that  A.  did  not  gain  a  settlement  in  E.,  under  stat  3  A  4  W.  A  M.  e.  11,  a.  6,  by 
his  payment  of  the  poor-rate,  not  having  paid  the  whole  of  the  amount  of  it  with  which  he  was 
charged.  Secondly,  that  nevertheless  he  did  gain  that  settlement  by  his  payment  of  the  watch- 
rate ;  for  that  the  statute  is  satisfied  by  the  payment,  by  an  inhabitant  of  a  pariah,  of  hie  ahara 
towards  any  one  distinct  public  tax  or  levy  of  the  parish  with  which  he  is  charged,  as  saoh 
inhabitant,  by  the  parish  officers,  and  that  (Crompton,  J.,  dubitante  as  to  this)  the  watch-rate 
was  such  a  public  tax  or  levy  of  *B.,  though  parts  of  B.  might  be  exempt  flrom  it 

Case  stated,  nnder  stat.  12  &  13  Yict.  c.  45,  s,  11,  for  the  opinion 
of  the  Court,  as  to  the  settlement  of  Matilda  Wadham,  wife  of  Benja- 
min Braffit  Wadham;  and  to  dispose  of  an  appeal  to  the  Quarter 
Sessions  for  the  county  of  Southampton,  pending  between  the  parties, 
against  an  order  of  removal  of  the  said  Matilda  Wadham  from  South 
Stoneham  to  Everton. 

*7721       *^^^  pauper's  husband,  B.  B.  Wadham,  bonS  fide  rented  a 
^  tenement,  consisting  of  a  separate  and  distinct  dwelling-house, 
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situate  in  Clarence  Grove,  in  the  township  of  Everton,  being  a  town- 
ship maintaining  its  own  poor,  bonfi  fide  hired  by  him,  at  and  for  the 
sum  of  162.  a  year,  for  the  term  of  one  whole  year ;  which  house  was 
held  and  actually  occupied  under  such  yearly  hiring,  and  the  rent  for 
the  same,  to  the  amount  of  16/.,  actually  paid  for  the  term  of  one 
whole  year  at  the  least  by  the  said  B.  13.  Wadham.  Such  renting 
and  occupation  commenced  on  28th  September,  1857,  and  continued 
until  November,  1858. 

The  overseers  of  the  said  township  are  in  the  habit  of  making  only 
one  poor-rate  in  each  year ;  and  they  had,  before  the  commencement 
of  the  above-mentioned  renting  and  occupation,  that  is  to  say,  on  28th 
March,  1857,  at  which  time  the  house  in  question  was  in  the  occupa- 
tion of  Edward  Hughes,  made  a  rate  for  the  relief  of  the  poor,  in 
which  the  said  Edward  Hughes  was  rated ;  and  he,  on  7th  July,  1857, 
paid  the  entire  amount  of  the  rate,  1/.  28.  6d.  On  10th  April,  1858, 
the  overseers  made  a  poor-rate,  in  which  the  said  IB.  B.  Wadham  was 
charged  with  and  assessed  to  the  same,  in  respect  of  the  said  house, 
in  the  sum  of  IZ.  4^.,  which  sum  was  duly  demanded  from  him,  but 
of  which  rate  he  paid  14«,  only,  being  the  proportion  for  the  period 
daring  which  he  was  in  occupation  subsequently  to  the  making  of 
such  rate,  and  being  the  whole  amount  which,  at  the  time  of  such 
payment,  was  demanded  of  him  by  or  on  the  behalf  of  the  overseers. 
When  B.  B.  Wadham  left  this  house,  it  remained  empty  until  after 
the  making  of  the  poor-rate  made  next  after  he  so  left,  so  that  there 
was  no  tenant  from  whom  the  lOs.,  being  the  balance  of  the  rate  of 
10th  April,  1858,  *which  remained  unpaid,  could  be  recovered  r^^^o 
under  the  provisions  of  stai  17  G.  2,  c.  88,  s.  12.  ^ 

The  township  of  Everton  is  wholly  situate  within  the  borough  of 
Liverpool,  which  also  comprises  the  parish  of  Liverpool,  the  township 
of  Kirkdale,  and  portions  of  the  townships  of  Toxteth  Park  and  West 
Derby. 

On  7th  April,  1868,  the  Town  Council  of  Liverpool  passed  a  reso- 
lution, under  The  Municipal  Corporations  Acts,  5  &  6  W.  4,  c.  76, 
and  7  W.  4  &  1  Vict.  c.  81,  that  a  general  watch-rate  should  be  levied 
and  raised  within  the  borough,  for  the  year  ending  on  Slst  March, 
1859 ;  and  ordered  that  a  watch-rate,  sufficient  to  raise  and  for  the 
purpose  of  raising  the  sum  of  8524/.  5«.  8c?.,  should  be  levied  accord 
ingly;  and  that,  forasmuch  as,  at  the  time  of  the  passing  of  The 
Municipal  Corporations  Act,  the  townships  of  Everton  and  Kirkdale, 
and  part  of  the  township  of  West  Derby,  and  part  of  the  township 
or  extraparochial  place  of  Toxteth  Park,  which,  at  the  time  of  passing 
the  resolution,  formed  part  of  the  borough,  were  not  within  the  pro- 
.  visions  of  the  Act  authorizing  the  levy  of  such  rate  for  watching 
conjointly  with  other  purposes,  and  it  appearing  expedient  to  the 
council  that  the  whole  of  the  said  townships  of  Everton  and  Kirkdale, 
and  the  said  parts  of  West  Derby  and  Toxteth  Park,  except  such 
parts  thereof  respectivelv  as  were  more  than  200  yards  distant  from 
any  street  or  continuous  fine  of  houses  which  were  regularly  watched, 
within  the  boronsh,  under  the  provisions  of  the  Acts  for  the  regula- 
tion of  Municipal  Corporations,  should  be  rated  to  the  watch-rate  in 
like  manner  as  the  parish  of  Liverpool,  the  whole  of  the  said  town- 
ships and  parts  of  townships,  except  such  parts  thereof  respectively 
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^tfAi  M  ▼G^  more  than  200  yards  distant  *from  any  street  or  con* 
^ '  -I  tinuous  line  of  houses  whicli  were  refularly  watched,  within 
the  borough,  under  the  provisions  of  the  said  Acts,  should  be  rated 
to  the  said  watch-rate  in  like  manner  as  the  parish  of  Liverpool. 
And  it  was  further  ordered  that  the  mayor  should  issue  his  precepts 
to  the  overseers  of  the  parish  of  Liverpool,  and  of  the  said  town- 
ships respectively,  to  make  returns  respectivelv,  in  writing,  to  a 
Committee  of  the  Town  Council,  of  the  full  and  iair  annual  value  of 
the  several  estates  and  rateable  property  respectivelv  within  the  said 
parish  and  townships  and  parts  of  townships  whicn  were  not  more 
than  200  yards  distant  from  any  street  or  continuous  line  of  houses 
which  were  regularlv  watched,  within  the  said  borough,  under  the 
provisions  of  the  said  Acts,  charged  and  assessed  to  the  poor-rate  at 
the  time  of  making  the  same  respective  return  and  returns,  or  liable 
so  to  be,  or  charged  or  assessea  on  any  other  rate  or  assessmcDt, 
whether  parochial  *  or  public,  without  regard  to  the  actual  sams 
assessed,  except  where  such  property  was  assessed  to  its  full  annus! 

value. 

On  5th  May,  1858,  the  Town  Council  passed  another  resolution, 
reciting  the  former,  and  also,  amongst  other  things,  that  the  overseers 
of  Everton  had  made  the  returns  required;  and  ordering  that  the 
sum  of  10232.  lbs.  Id  should  be  assessed  on  the  property  in  Everton 
liable  to  the  watch-rate,  as  and  for  the  amount  of  that  rate,  to  be  levied 
in  the  parts  of  Everton  liable  thereto ;  and  that  the  overseers  of  the 
township  of  Everton,  being  the  persons  who  by  law  might  make 
poor-rates  for  the  said  township,  should  make,  levy,  raise,  and  collect 
{he  said  watch-rate  (that  was  to  say,  the  sum  assessed  as  aforesaid  on 
the  said  property  in  the  township),  in  due  form  of  law,  by  pound-rates 
or  assessments  upon  and  from  tne  occupiers  of  all  rateable  property 
*7751  ^'^^^^  ^^^  parts  only  of  the  said  ^township  liable  to  watch- 
^  rates;  and  that  the  mayor  should  issue  his  warrant  to  one 
Eichard  Houghton  (who  was  thereby  appointed  to  collect  the  watch- 
rate)  ordering  him  to  issue  his  warrant  to  the  overseers  of  the 
township  of  Everton,  to  make,  levy,  and  collect  the  said  watch-rate 
within  tne  time  to  be  named  or  limited  in  the  said  warrant ;  and  also 
requiring  Houghton  to  demand  and  receive  the  rate  from  them,  when 
•collected,  and  to  pay  over  the  amount  to  the  treasurer  of  the  borough. 

In  pursuance  of  this  resolution,  the  mayor  and  Houghton  respec- 
tively issued  the  warrants  referred  to.  The  warrant  issued  by 
Houghton  to  the  overseers  of  Everton  was  headed  ''  Borough  of 
Liverpool,"  and  addressed  "  To  the  overseers  of  the  poor  of  the  town- 
ship of  Everton,  being  a  township  situate  wholly  within  the  said 
borough,  and  supporting  and  liable  to  support  its  own  poor,  and  part 
only  of  which  township  is  liable  to  watch-rate,  and  which  said  over- 
seers are  the  persons  who  by  law  may  make  a  poor-rate  for  the  said 
township."  It  required  them  to  levy,  collect,  and  pay  to  Houghton, 
within  thirty  days  of  its  date,  the  sum  of  10232L  16j.  Id.,  "  being  the 
amount  of  the  watch-rate  made  and  imposed  by  the  orders  of  councili 
for  the  year  ending  on  Slst  March,  1859,  for  which  the  said  parts  of 
the  said  township,  so  liable  to  watch-rate  as  aforesaid,  are  liable,  ani 
laid  and  assessed  thereon  by  the  said  council,  in  due  form  of  law,  hj 
1  pound-rate  or  assessment  upon  and  from  the  oocupieiB  of  all  rateable 
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property  'within  the  part  or  parts  only  of  the  said  township  liaUe  to 
watch-rate,  that  is  to  say,  the  said  part  of  the  said  townsnip  withia 
the  said  borough,  except  such  parts  thereof  as  are  more  toan  206 
vards  distant  from  any  street  or  continuous  line  of  houses,  which  shall 
be  regularly  watched  within  the  borough,  under  the  ^provisions  r^frrrti 
of  the  Acts  for  the  regulation  of  Municipal  Corporations."         '- 

After  the  passing  of  the  above  resolutions,  and  the  making  of  the 
above  warrants,  the  overseers  of  the  township  of  Everton  made  and 
collected  a  pound-rate  upon  and  from  the  occupiers  and  possessors  of  j 
all  property  assessable  to  such  rate  within  such  township,  for  the 
amount  of  the  watch-rate  in  such  document  referred  to,  and  charge- 
able upon  the  said  township.  Such  rate  has  no  title  other  than  the 
Srintea  heading,  "  Watch  Rate,  1858,"  at  the  top  of  each  page.  The 
eclaration  and  allowance,  at  the  foot  of  such  rate,  is  as  follows. 
"  We,  Thomas  Bird,  George  McConnal,  and  Joseph  Calferata,  the  per- 
sons specially  appointed  to  act  and  to  execute  and  perform  the  duties 
of  overseers  within  and  of  and  for  the  township  of  Everton,  situate 
wholly  within  the  borough  of  Liverpool,  for,  in,  and  about  the  making, 
laying,  and  raising  and  collecting  therein  the  watch-rate  for  the  year 
ending  on  81st  March,  1859,  do  declare  the  several  particulars  speci- 
fied in  the  respective  columns  of  the  foregoing  rate,  for  the  district 
No.  2,  to  be  true  and  correct  as  far  as  we  have  been  able  to  ascertain 
them,  to  the  which  end  we  have  used  our  best  endeavour. 

"  Thomas  Bird,  1  Overseers  of  ih© 

"  Geobqb  MoConnal,  V     township  of 
"  Joseph  Cappbrata,  j       Everton." 

"We,  Richard  Shiel,  and  Samuel  Holme,  Esqres.,  two  of  He^ 
Majesty's  Justices  of  the  Peace  for  the  borough  of  Liverpool  (one 
whereof  is  of  the  quorum),  do  consent  unto  and  allow  of  this  assess- 
ment. 

"  Witness  our  hands  this  28d  October,  1858. 

'  ''  BlOHABD  SmBL. 

''  Samubl  Holme." 
The  rate  is  made  in  three  parts  or  districts,  and  the  *foregoing  r^rrnj 
declaration  and  allowance  appear  at  the  foot  of  the  book  of   1-  ' '  * 
each  part  or  district. 

The  overseers  by  whom  the  said  watch-rate  was  made  and  levied, 
were  the  overseers  of  the  poor  of  the  township  of  Everton,  appointed 
under  stats.  43  Eliz.  c.  2,  s.  1,  and  18  &  14  Gar.  2,  c.  12,  s.  21,  or  one 
of  them ;  and  they,  as  such  overseers,  were  the  proper  officers,  under 
the  statutes  relating  to  the  levying  of  watch-rates  in  ooroughs,  to  make 
and  lev^  the  said  watch-rate.  The  statement,  contained  in  the  decla- 
ration signed  by  the  overseers  at  the  foot  of  the  said  watch-rate,  that  they 
were  overseers  specially  appointed  for  the  purpose  of  making,  levying, 
and  collecting  the  said  rate,  was  not  the  fact,  but  was  an  incorrect  state- 
ment. B.  B.  Wadham  is  charged  and  ateessed  in  such  watch-rate  with 
and  in  the  sum  of  65. 4(2.,  which  sum  he  paid  on  17th  November,  1868. 
The  overseers  authorized  and  employed  the  collector  of  the  poor-rates 
to  collect  the  said  watch-rate  on  tneir  behalf,  which  he  did.  The  said 
B.  B.  Wadham  resided  in  the  said  township  of  Everton  for  forty  days 
and  upwards  after  he  had  paid  the  said  proportionate  part  of  the  sud- 
poor-rate  of  10th  April,  1858|  and  the  said  waAoh-rate ;  bst  his  tenanoy 
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of  the  said  house  in  Clarence  Grove  had  expired,  and  he  had  ceased  to 
^e  the  occupier  thereof,  prior  to  the  completion  of  such  forty  days' 
residence. 

Upon  the  above  grounds,  or  some  of  them,  the  pauper  had  been 
ordered  to  be  removed  from  South  Stoneham  to  Everton. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  said 
B.  B.  Wadham,  the  pauper's  husband,  under  the  facts  before  detailed, 
acquired  a  settlement  in  the  township  of  Everton.  If  the  pauper's 
husband  did  acquire  such  settlement,  then  the  order  was  to  be  con- 
firmed ;  if  not,  it  was  to  be  quashed. 

*7781  ^HuddlesUmy  for  the  respondents. — The  pauper's  husband,  B. 
■'  B.  Wadham,  gained  a  settlement  in  Everton.  That  he  did  not 
do  so  by  renting  a  tenement  must  be  conceded ;  for  he  did  not  pay 
poor-rate  in  respect  of  the  tenement  for  one  year,  and  therefore  failed 
to  satisfy  the  requirements  of  stat.  4  &  5  W.  4,  c.  76,  s.  66.  But,  not- 
withstanding that  Act,  a  settlement  may  still  be  acquired,  under  stat. 
8  &  4  W.  &  M.  c.  11,  8.  6,  by  a  person  who  comes  to  inhabit  in  any 
town  or  parish,  and  is  "  chargea  with  and"  pays  *'  his  share  towards 
the  public  taxes  or  levies  of  the  said  town  or  parish,"  provided  that 
he  is  so  charged  in  respect  of  a  tenement  such,  and  rented  and  occu- 
pied in  such  manner,  as  is  required  by  stat.  6  G.  4^  c.  57,  s.  2.  That 
the  tenement  was  of  that  description,  and  was  so  rented  and  occa[)ied 
by  Wadham,  appears  clearly  from  the  case ;  and  the  simple  question, 
therefore,  is  whether  he  was  charged  with  and  paid  his  share  of  the 
public  taxes  or  levies  of  Everton,  within  the  meaning  of  the  statute  of 
William  and  Mary :  it  being  admitted  that  he  resided  there  forty  days 
after  he  had  been  charged  with  and  paid  the  rates  to  which  he  was 
assessed,  and,  so,  complied  with  the  requirements  of  the  statute  as  to 
inhabitancy.  The  facts  stated  in  the  case  show  that  he  was  charged 
with  and  paid  his  share  both  of  the  poor-rate  and  of  the  watch-rate. 
First,  as  to  the  poor-rate.  The  only  such  rate  to  which  Wadham  was 
assessed  was  that  of  10th  April,  1858,  and,  although  he  was  assessed 
to  it  in  the  sum  of  1/.  4«.,  the  14^.,  part  of  that  amount,  which  he  paid, 
Vas  the  entire  proportion  for  which  he  ever  was  liable,  being  the  pro- 
portion for  the  period  between  April  and  November,  1858,  when  he 
ceased  to  occupy  the  house  in  Clarence  Grove.  No  more  than  that 
proportion  could  be  legally  demanded  of  him,  by  reason  of  stat.  17  G. 

♦7791   ^'  *^'  ^®'  ®'  ^^>(^)  ^l^^ough  no  fresh  tenant  succeeded  him  in 

J   the  occupation  of  the  house  until  after  the  next  poor-rate 

had  been  made.     [Crompton,  J. — In  order  to  gain  the  settlement,  a 

{)erson  must  be  "  charged  with  and  pay  his  share"  of  the  taxes  or 
evies.  Can  it  be  said  that  Wadham  paid  what  he  was  charged 
with?]  He  paid  his  share,  and  could  not  lawfully  be  charged  with 
more.  Regina  v.  St.  Marylebone,  15  Q.  B.  399  (E.  C.  L.  R  vol. 
69),  decided  upon  the  construction  of  the  St.  Marylebone  local  Act,  a 
similar  enactment  to  stat.  17  G.  2,  c.  38,  s.  12,  shows  that  the  settlement 
was  gained.  [Crompton,  J. — In  that  case  -the  pauper,  an  incoming 
tenant,  was  held  to  be  charged  with  the  rates  by  the  express  provi* 

(a)  Wbloh  enaota,  ^That  wbero  any  penon"  «  shall  eome  into,  or  oeenpj  woj  hova«»'"'o«t 
of  or  from  whioh  an j  other  peraon  aasesBed  shall  bo  remoTod,"  "  erery  penon  so  rmofing 
from,  and  erery  person  so  ooraing  into  or  ocoapying  the  same,  shall  be  liable  to  paj  to"  tbt 
poor ,f*  rate,  in  proportion  to  the  time  that  snob  person  ocoapied  the  ^ame  respectiTsly.** 
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tions  of  the  local  Act,  which  rendered  such  a  tenant  liable  to  the  pay- 
ment of  the  rates,  in  proportion  to  the  time  of  his  occupation,  in  li^e 
manner  as  if  he  had  been  originally  rated.  Blackburn,  J. — And  it 
clearly  appeared  that  the  pauper  had  paid  the  whole  amount  of 
rates  that  ever  was  dae  from  him,  and  with  which  he  was  ever  charged. 
Whereas,  here,  it  appears  that  Wadham  was  originally  charged  with 
the  whole  of  the  rate ;  and,  inasmuch  as  he  was  not  succeeded  by. 
another  tenant  till  after  a  fresh  rate  had  been  made,  it  is  more  than, 
doubtful  whether  stat.  17  Gr.  2,  c.  358,  s.  12,  exempted  him  from  liability 
to  a  part  of  the  rate.]  In  Rex  v.  Bramley,  Burr.  S.  C.  75,  it  was  heldf, 
that  the  being  charged  with  and  making  two  quarterly  payments  to  the 
land-tax  only,  will  gain  a  settlement ;  and  Lord  Hardwicke,  C.  J., 
♦said,  "  The  Act  of  8  &  4  W.  &  M.,  c.  11,  s.  6,  does  not  require  a  r^yoA 
payment  for  a  whok  year ;  the  payment  of  his  share  is  suf-  ^ 
ficient :  though  it  be  not  for  the  whole  year.  It  is  all  that  the  statute 
requires:  which  is  'paying  his  share  towards  the  public  taxes  or  levies 
of  the  parish.'  He  might  not  perhaps  reside  in  the  parish  during  any 
whole  year ;  but  in  part  only  of  two  distinct  years."  [CocKBURN,  C. 
J. — We  all  think  that,  so  far  as  the  poor-rate  is  concerned,  the  facts 
show  that  the  pauper's  husband  did  not  gain  a  settlement;  inasmuch 
as  be  did  not  pay  the  rate  with  which  he  was  charged.]  Then,  sec- 
ondly, he  was  at  all  events  charged  with  and  paid  the  watch-rate,  and 
thereby  gained  a  settlement,  if  that  rate  was  a  public  tax  or  levy  of 
the  township  of  Everton.  That  it  was  so  is  evident  from  the  provisions 
respecting  it  contained  in  The  Municipal  Corporations  Acts.  By  the 
first  of  these,  stat.  5  &  6  W.  4,  c  76,  s.  92,  the  council  of  a  borough  is 
empowered  to  levy  a  watch-rate  in  the  borough,  and  to  order  that  any 
part  of  the  borough  not  theretofore  rated  shall  be  rated  thereto,  "  and 
such  watch- rate  thereupon  shall  be  levied  in  the  part  mentioned  in 
such  order  in  like  manner  as  in  the  other  parts  of  the  borough,"  ^*  and 
all  such  sums  levied  in  pursuance  of  such  watch-rate  shaU  be  paid 
over  to  the  account  of  the  borough  fund :  Provided  always,  that  no 
such  order  as  last  aforesaid  shall  be  made  for  rating  to  such  watch- 
rate  any  part  of  any  borough  in  which  at  the  time  of  passing  this  Act 
such  rate  as  aforesaid  shall  not  be  levied,  and  which  is  more  than  200 
yards  distant  from  any  street  or  continuous  line  of  houses  which  shall 
be  regularly  watched  within  the  borough  under  the  provisions  of  this 
Act,"  The  order  for  the  levy  of  the  watch-rate  in  question  was  made 
strictly  in  accordance  with  this  *enactment.  By  the  subsequent  r^tro-t . 
Act,  7  W.  4  &  1  Vict.  c.  81,  s.  1,  ''in  all  cases  where  by"  that  *■  '^^ 
Act,  or  by  stat.  5  &  6  W.  4,  c.  76,  a  "  watch-rate  may  be  made  and 
levied  in  any  borough,  the  council  of  such  borough  may  order  the 
churchwardens  and  overseers  of  every  parish  or  place  within  which 
such  rate  may  be  levied,  or  such  other  persons  as  by  law  may  make  a 
poor-rate  for  any  such  parish  or  place  within  the  limits  of  such 
Dorough,  to  pay  the  amount  of  such  part  and  portion  of  such  rate  for 
which  such  parish  or  place  respectively  shall  be  liable  out  of  the  poor- 
rate  made  and  collected  or  to  be  made  or  collected  for  such  parish  or 
place ;"  or,  instead,  the  council  may  order  the  churchwaraens  and 
overseers,  or  other  persons,  '*  to  make  and  collect  a  certain  pound-rate 
upon  and  from  the  occupiers  or  possessors  of  all  rateable  property 
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witfaiD  ^hich(a)  such  parish  or  plaoe,  for  the  amount  of  the  rates  for 
which  soch  parish  or  place  may  be  liable  as  aforesaid."  Sect.  8  pro- 
vides for  the  appointment,  by  the  council,  of  overseers  for  the  part  of 
a^  parish  which  is  within  the  borough,  in  oases  where  a  parish  is  partly 
within  and  partly  without  it,  for  the  making,  levying,  and  collecting 
fte  watch^rate  in  the  included  part.  From  these  provisions  it  is 
dbvious  that  the  watch-rate,  if  not  a  parochial  rate,  is  yet  a  public  levy 
(iellected  by  the  parish  officers  from  all  inhabitant  occupiers  within 
the  parish ;  and  is,  therefore,  to  be  regarded  as  one  of  tne  ''public'' 
*^  levies  of  the  parish,''  within  the  meaning  of  those  words  in  stat.  8 
&  4  W.  &  M.,  c  11,  s.  6.  The  case  is  distinguishable  from  Bex  v. 
Christehurch,  8  B.  &  C.  660  (E.  C.  L.  R.  vol.  15),  where  it  was  held 
that  a  person  did  not  gain  a  settlement  by  being  assessed  to  and 
♦7821  *P*y^'^S  *^®  watch-rate  in  the  city  of  London ;  the  ground  of 
-'  the  decision  being  that  that  rate  was  assessed  upon  and  ool- 
Ibcted  fVom  the  rate-payers  as  inhabitants,  not  of  parishes,  but  of 
wards.  Bayley,  J.,  in  giving  judgment,  said,  "The  land-tax  was 
holden  to  be  within  the  Act  from  the  notice  of  inhabitancy  that  arises 
l»y  the  party's  having  been  assessed,  and  paid  it.  Payment  towards 
i(  county  bridge  gives  no  settlement,  because  the  person  pays  as  an 
hihabitant  of  the  county,  and  not  of  the  parish.  This  watch^rate  is 
not  a  parochial  tax,  nor  is  it  collected  by  any  officer  belonging  to  the 
parish.  The  parish  had  not  notice  that  the  party  who  paid  the  watch- 
rate  was  an  inhabitant  of  the  parish.  No  settlement,  therefore,  was 
>ained."  In  the  note  (a)  to  stat.  8  &  4  W.  &  M.,  c.  11,  s.  6,  in  Chitty's 
)tatutes,  by  Welsby,  vol.  3,  p.  662  (2d  ed.),  it  is  said :  "  All  that  is 
requisite  under  this  statute  is,  that  the  parish  officers  shall  rate  the 
party,  so  as  to  show  that  they  are  aware  that  he  is  in  the  parish, 
Hnd  that  he  should  pay  upon  such  rating."  Further  on,  after  remark- 
ibg  that  county-rates  (amongst  others)  are  not  public  taxes  within  the 
i^tatute,  the  note  proceeds :  ''  But  as  stat.  12  G.  2,  c.  29,  charges  a  sum 
Certain  upon  every  division  in  proportion  to  their  poor-rate,  towards 
the  repair  of  bridges  and  other  county  expenses,  and  (with  respect  to 
bridges)  is  charged  by  the  justices  upon  every  individual,  the  case 
may  be  altered  since  that  Act  was  passed,  under  which  it  may  be  con- 
i^idered  a  parish-rate  or  tax.  And  there  is  in  this  case  the  same  noto- 
riety of  inhabitancy  as  in  the  case  of  the  poor-rate."  Notoriety  of 
inhabitancy  is  therefore  the  test ;  and  it  exists  in  every  case,  such  as 
the  present,  where  the  rate  is  levied  upon  inhabitants  quS  parishioners, 
^tTQQ^  and  collected  from  them  by  the  parish  officers.  *In  Rex  r. 
^^^J  East  Teignmouth,  1  B.  &  Ad.  244  (E.  C.  L.  B.  vol.  20)^  it  was 
,  held  that  a  parochial  rate  is  a  levy  raised  within  the  district  called  a 
parish,  and  if  so  raised  is  not  the  less  parochial  though  it  be  applica- 
ble to  other  than  parish  purposes.  In  St.  Giles,  Cripplegate,t».  St 
ilary  in  Newington,  Foley's  Poor  Laws  186  (ed.  8),  the  question  wa^ 
l^rhether  paying  to  a  scavenger's-arte  was  sufficient  to  gain  a  8ettI^ 
ment  without  notice ;  and,  upon  reading  stat.  2  W.  &  Mu,  c.  8,  s.  10, 
which  makes  those  rates  either  parish-rates,  ward-rates,  or  division- 
fates,  the  Court  was  of  opinion  that,  if  the  rate  was  confined  to  a  par- 
ish, the  paying  of  that  rate  would  be  sufficient  to  gain  a  settlement 
liastly,  it  will  be  said,  on  the  other  side,  that  the  watch-rate  levied  in 

(a)  Sio. 
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ETerton  is  not  a  pnbHc  ftax  or  levy  such  m  to  satisfy  atat.  3  &  4 
ft  M.,  c.  11, 8. 6,  bec&trse,  under  the  proTiso  in  stat  &  ft  6  W.  A,  a  76^  s. 
92,  a  part  of  the  township  may  be  exempted  from  it  But  neither 
does  it  appear  from  the  case  that  any  part  of  the  plaoe  is  thus  exempt; 
nor,  if  tnere  be  such  a  part,  is  the  rate  less  a  public  tax  on  that 
account.  Nothing  more  is  required  by  the  Act  of' William  and  Mary 
than  that  the  tax  chonid  be  charged  and  paid  within  the  parish :  Bex 
t;.  St.  Bees,  9  East  203. 

Aspinall,  for  the  appellants. — From  the  opinion  already  expressed 
by  the  Coart,  that  the  pauper's  husband  did  not  pay  his  share  towards 
the  poor-rate  for  Everton,  with  which  he  was  charged,  it  follows  that 
he  aid  not  pay  his  share  towards  the  public  taxes  or  levies  of  Erer- 
ton,  even  should  the  Court  decide  that  the  watch-rate  was  such  a 
public  tax  or  levy:  for,  the  words  "taxes  or  levies"  in  stat.  3  &  4 
W .  ft  M.,  c.  11,  s.  6,  *being  in  the  plural,  payment  of  a  single  ritrroA 
tax  or  levy  is  not  sufficient  for  the  purpose  of  gaining  a  settle-  '- 
ment.  But  this  watch-rate  was  not  a  public  tax  or  levy:  inasmuch 
as  the  overseers,  under  the  warrant  directed  to  them,  were  empowered 
to  levy  it  on  the  occupiers  in  part  only  of  the  township.  [Cockburn, 
C.  J. — The  rate  was  levied  on  the  occupiers  qufi  parisboners,  and  was^ 
surely,  a  parochial  tax  upon  thosd  who  haa  to  pay  it.]  The  over* 
seers  had  no  notice,  as  parish  officers,  that  the  ratepayers  were  inhabit- 
ants  of  the  parish ;  they  levied  the  rate  only  as  agents  of  the  town 
council  of  Liverpool.  The  rate  was  levied  on  EvertOD  regarded  not 
as  a  parish  but  as  part  of  the  borough  of  Liverpool.  It  so  happens 
that  the  whole  of  Everton  is  in  that  borough ;  but  had  it  been  partly 
without  the  borough  the  rate  could  have  been  levied  in  that  part  only 
which  was  within  the  borough.  This  consideration  shows  that  the 
rate  is  not  to  be  deemed  a  parochial  tax  or  levy. 

CocEBURN,  G.  J. — With  respect  to  the  first  point  which  has  been 
made,  I  am  of  opinion  that  no  settlement  was  ^ined  by  the  pauper's 
husband  by  payment  of  the  poor-rate.  That  rate  was  one  made  for 
an  entire  year,  and  was  payable,  not  by  instalments,  as  in  the  cases 
which  were  cited  on  the  first  point,  but  in  prsBsenti,  and  in  one  pay* 
ment  Instead  of  paying  it  at  once,  Wadham,  the  pauper's  husband, 
waited  for  seven  months,  and  then,  by  arrangement  with  the  over* 
Feers,  paid  seven-twelfths  only  of  the  whole  amount  of  the  rate ;  such 
payment  being  in  proportion  to  the  period  during  which  he  continued 
to  be  an  occupier  after  the  rate  had  been  made.  Now  stat.  3  ft  4  W. 
ft  M.,  c.  11,  s.  6,  provides  that  if  any  inhabitant  in  a  town  or  parish 
*'•  shall  be  charged  with  and  pay  his  share  of  the  public  taxes  r^yog 
or  levies  of  the  said  town  or  parish"  be  shall  gain  a  settlement  ^ 
there.  In  order  to  satisfy  these  words,  the  inhabitant  must  pay  the 
whole  of  the  rate  with  which  he  is  eharffed ;  and  this  Wadham  did 
not  da  I  am,  however,  of  opinion  that  Wadham  did  gain  a  settle 
ment  by  his  payment  of  the  watch-rate.  In  the  first  place,  I  do  not 
agree  with  the  argument  that,  if  a  man  is  assessed  to  two  distinct  and 
independent  rates,  and  pays  only  one  of  them,  he  fails  to  satisfy  the 
statute.  I  think  that  the  exigency  of  the  statute  is  satisfied  bjr  the 
payment  of  any  one  distinct  rate  or  tax  levied  in  the  parish,  if  it  be 
such  a  one  as  answers  to  the  descriptioii  of  a  public  tax  or  levy  of  the 
parish.    The  question  ^erefore  is,  WM  this  walek-2«te  a  pubUo  pavo- 
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cbial  tax  or  levy  ?  Upon  consideration,  I  think  that  it  was.  The 
town  council  of  Liverpool  were  the  persons  entitled,  in  the  first 
instance,  to  make  the  rate.  They  determined  to  make  it,  and  that  it 
should  be  levied  in,  amongst  other  parts  of  the  borough,  the  township 
of  Everton.  They  ordered  the  overseers  of  Everton  to  make  returns 
(which  they  made)  of  the  rateable  property  in  the  township ;  and  the 
overseers  were  thereupon  further  ordered  to  make,  levy,  and  collect 
the  watch-rate  upon  and  from  the  occupiers  of  all  rateable  property 
within  the  township,  with  certain  local  exceptions.  It  cannot  be  dis- 
puted that,  if  the  rate  had  been  levied  by  the  parish  officers  over  the 
whole- of  the  township,  it  would  have  been  a  public  parochial  levy. 
The  rate  is,  however,  to  be  levied  upon  an  aggregate  of  townships 
and  parishes,  together  constituting  the  borough  of  Liverpool,  and  each 
of  these  is  to  contribute  its  proportion,  to  be  raised  from  the  inhabit- 
ant occupiers  in  each.  Can  it  be  said  not  to  be  a  parochial  levy,  by 
78B1  *^^^^^  ^^  ^^®  circumstance  that  it  is  not  leviable  on  certain, 
-'  and  probably  very  small,  portions  of  each  township  and  parish? 
I  think  not,  having  regard  to  the  principle  upon  which  the  statute  of 
William  and  Mary  legalizes  the  acquisition  of  a  settlement  by  coming 
to  inhabit  in  a  parish  and  by  being  charged  with  and  paying  a  share 
of  the  public  taxes  or  levies  there ;  namely,  that  such  charge  and 
payment  acts  as  notice  to  the  parish  officers  of  the  inhabitancy  of  the 
person  charged  and  paying,  and  exempts  that  person  from  the  neces- 
sity of  giving  the  notice  of  inhabitancy  which  the  Act  in  other  cases 
requires.  For  the  purpose  of  affecting  the  parish  officers  with  notice 
of  the  inhabitancy,  to  be  inferred  from  the  charge  and  payment,  it  is 
sufficient  that  the  rate  is  levied  upon  the  person  chargea  and  paying 
it  qufi  an  occupier  in  the  parish.  If  so,  it  is,  as  regards  him,  a  paro- 
chial tax,  and  he  is  entitled  to  the  benefit  of  the  exemption  given  by 
the  statute :  whether  the  tax  is  paid  by  the  whole  or  by  part  only  of 
the  occupiers  in  the  parish. 

Crompton,  J. — Upon  the  first  point,  I  agree  entirely  with  the  Lord 
Chief  Justice,  that  the  settlement  was  not  gained  by  payment  of  the 
poor-rate,  the  whole  of  that  rate  not  having  been  paid.  Upon  the 
second  point  I  also  a^ree  with  him  that,  if  the  pauper's  husband  was 
charged  with  and  paid  any  one  of  the  public  taxes  or  levies  of  Ever- 
ton, the  settlement  was  gained.  But  as  to  the  main  question  which 
arises  upon  that  point,  namely,  whether  the  watch-rate  was  such  a 
public  tax  or  levy,  I  have  felt  and  still  entertain  considerable  doubt ; 
though  not  to  such  an  extent  as  to  lead  me  to  dissent  from  my  Lord^s 
*7871  J^^S™^^^*  ^y  doubts  are  of  the  less  importance,  *as  the 
-'  order  of  removal  must  stand  unless  the  Court  is  unanimous 
that  it  is  wrong.  The  rate  would  clearly,  from  its  nature,  be  a  paro- 
chial tax,  if  levied  on  the  whole  of  each  parish  and  township ;  for  it 
is  levied  by  the  parish  officers,  and  collected  from  the  ratepayers  in 
their  capacity  of  inhabitants  of  the  parish,  so  that  notice  to  tne  parish 
officers  of  the  inhabitancy  of  the  persons  charged  and  paying  arises, 
within  the  principle  laid  down  by  IBayley,  J.,  in  Bex  v.  Christchurch, 
8  B.  4;  C.  660  (E.  C.  L.  R  vol.  15).  My  difficulty  proceeds  from  the 
wording  of  stat.  8  &  4  W.  &  M.,  c.  11,  s.  6,  which  speaks  of  the  public 
taxes  or  levies  ^^  of  the  said  town  or  parish."  Now,  here,  the  watch- 
rate  was  made  for  particular  parts  only  of  the  township,  and  levied 
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on  the  occupiers  of  those  parts  only.  Still,  as  the  Lord  Chief  Jostioe 
has  observed,  the  occupiers  actually  rated  were  rated  as  inhabitant, 
and,  so  far  as  they  are  concerned,  the  presumption  that  the  parish 
officers  had  notice  of  their  inhabitancy  arises.  Mr.  Aspinall^  in  his 
argument,  put  the  case  of  a  watch-rate  levied  in  a  parish  which  was 
partly  within  and  partly  without  a  borough.  Had  the  present  been 
that  case,  I  think  that  no  settlement  could  have  been  gained  by  pay- 
ment of  the  rate ;  because  the  rate,  there,  could  not  have  been  levied 
upon  the  whole  of  the  parish  but  upon  that  part  only  which  was 
within  the  borough.  But  in  the  case  before  us  the  whole  of  the  town- 
ship is  within  the  borough,  and.it  is  quite  possible  that  the  rate  may 
be  levied  upon  the  whole  of  it ;  the  only  exemption  being  in  favour 
of  occupiers  who  reside  more  than  200  yards  distant  from  any  regu- 
larly watched  street  or  continuous  line  of  houses,  and  the  growth  of 
the  population  tending  to  bring  the  *whole  of  the  township  r«iToo 
gradually  within  the  area  of  taxation,  as  the  regularly  ^ 
watched  streets  and  lines  of  houses  are  multiplied.  Upon  the  whole, 
therefore,  I  am  not  satisfied  that  the  watch-rate  was  not  a  public  levy 
or  tax  of  Everton,  within  the  meaning  of  the  statute  of  W  illiam  and 
Mary. 
(Hill,  J.,  and  Blackburn,  J.,  were  absent.) 

Order  confirmed. 


The  QUEEN,  on  the  Prosecution  of  The  Inhabitants  of  the  Town- 
ship of  HECKMONEDWICKE,  Respondents,  v.  The  Inhabitants 
of  the  Township  of  THORNTON,  Appellants.    April  28. 

An  order  of  remoTal  of  the  pauper,  a  married  woman,  from  the  revpondeot  to  the  appellant 
township,  was  appealed  against  on  the  ground  that  she,  bj  deriratiTo  settlement  fiN>m  her 
husband,  was  settled  in  a  third  township  bj  estate  acquired  bj  him  there,  through  her.  There- 
upon a  ease  was  stated,  under  stak  12  A  18  Viet  o.  45,  s.  11,  for  the  opinion  of  this  Court  on 
the  foUowing  facts. 

The  appellant  township  was  the  settlement  of  the  pauper's  husband  before  marriage.  Before 
and  at  the  time  of  the  marriage,  the  pauper  rented  a  eottage  in  H.,  the  third  township,  at  Is.  a 
week.  From  and  after  the  marriage,  her  husband  resided  with  her  in  the  eottage  for  seven 
years ;  during  which  lie  paid  the  said  weekly  rent,  and  since  which  he  had  gained  no  other 
settlement. 

Upon  these  facts,  hMd:  That  the  pauper's  settlement,  through  her  husband,  was  in  H. :  for 
that  he,  by  the  marriage  and  residence  in  the  cottage  for  forty  days  thereafter,  acquired  a 
settlement  by  estate  m  H.  in  right  of  his  wife,  her  tenancy  from  week  to  week  having  rested  in 
him  by  the  marriage;  and,  though  then  determinable,  not  having  been  determined  within  thd 
forty  days.  That  a  determination  of  the  wife's  tenancy  and  the  commencement  of  a  new  one 
by  the  husband,  could  not  be  presumed  from  the  fact,  consistent  with  either  tenancy,  that  be^ 
after  the  marriage,  paid  the  rent ;  and  that  the  actual,  though  at  the  time  of  the  marriage 
uncertain,  continuance  of  the  wife's  estate  for  forty  days  after  the  marriage,  was  sufficient  for 
the  purposes  of  the  settlement 

Case  stated  by  consent,  aud  bj  order  of  Blackburn,  J.,  under  stat. 
12  &  13  Yict.  c.  45,  s.  11,  for  the  opinion  of  the  Court,  on  an  appeal 
to  the  Quarter  Sessions  of  the  West  Riding  of  Yorkshire  against  an 
♦order  of  justices,  dated  26th  September,  1859,  for  the  removal  r^yug 
of  Mary  Walker,  wife  of  James  Walker,  from  the  township  ^ 
of  Heckmondewicke  to  the  township  of  Thornton,  both  in  the  West 
Biding. 

In  the  year  1849,  the  pauper,  then  Mary  Collins,  a  widow,  was 
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t0iiAtit  of  and  residtng^  in  a  eellar  cottage,  situate  in  the  townsbip 
of  Horton,  at  tke  rent  of  1«.  per  week,  under  Mr.  John  Steel,  the 
landlord.  On  28d  September,  184B,  and  whilst  she  was  such  tenant 
and  residing  in  the  said  tenement,  she  was  married  to  James  Walker ; 
and  at  the  time  of  the  marriage  his  last  place  of  settlement,  through 
his  father,  was  the  appellant  township.  From  and  after  their  marriage^ 
the  said  James  Walker  resided  with  his  wife  in  the  township  of 
Horton,  and  oooupied  the  tenement  which  she  was  renting  and  oc- 
eapying  at  the  time  of  their  marriage ;  and  he  so  continued  to  reside 
therein  for  the  period  of  seven  jears  following,  during  which  he  paid 
the  weekly  rent  for  the  same ;  and  ever  since  the  expiration  of  the 
flaid  period  of  seven  years,  he  has  inhabited  within  ten  miles  of  the 
said  tenement,  and  has  never  since  gained  any  settlement  elsewhere. 
Upon  these  facts  the  appellants  contended  that  the  settlement  of  the 
pauper,  Mary  Walker,  was,  at  the  time  of  the  amplication  for  the  said 
order,  in  the  said  township  of  Horton,  which  settlement  she  derived 
from  the  said  James  Walker,  who,  they  alleged,  had  gained  therein 
a  settlement  by  estate,  as  the  result  of  the  marriage  and  residence  as 
aforesaid. 

If  the  Court  should  be  of  opinion  that  the  pauper  was  setiled  in 

the  township  of  Horton,  as  contended  by  the  appellants,  the  order  of 

removal  was  to  be  quashed ;  but  if  the  Court  should  be  of  opinion 

*7901  ^^^^  ^^^  pauper  was  *not  settled  in  the  township  of  Horton, 

^  the  order  of  removal  was  to  be  confirmed. 

Pickering,  for  the  res|)ondents. — The  question  is  purely  one  of  fact; 
whether,  upon  the  facts  stated,  the  pauper's  husband  acquired  any 
settlement  by  estate  upon  his  marriage.  It  is  clear  that  he  did  not 
In  order  to  gain  such  a  settlement  by  marriage  he  must  have  become 
possessed,  in  right  of  his  wife,  of  a  term  which,  at  the  time  of  the 
marriage,  had  at  least  forty  days  to  run.  In  all  the  cases  where  it 
has  been  held  that  a  man  has  gained  a  settlement  by  estate  by  marriage, 
the  wife  has  been  at  least  a  tenant  from  year  to  year,  with  forty  clear 
days  of  that  tenancy  unexpired  when  she  married.  Here,  the  woman 
was  only  a  weekly  tenant ;  and  such  a  tenancy  is  certain  for  a  week 
only,  or,  at  most,  a  fortnight.  It  is  true  that  in  Begina  v.  HalifaXi 
4  E.  &  B.  647  (E.  C.  L.B.  vol.  82),  the  question  waa  mooted  in  argu- 
ment, and  discussed  in  the  judgment  of  the  Court,  whether  a  man 
can  gain  a  settlement  by  estate  by  marrying  a  woman  who  is  a  mere 
tenant  at  will,  providea  that  the  will  ia  not  determined  during  the 
forty  days  next  after  the  marriage,  and  he  resides  on  the  estate  for  that 
time.  The  Court,  however,  did  not  decide  that  a  settlement  could  be 
gained  under  such  circumstances.  [Cromfton,  J. — ^Though  the  point 
was  not  deeided,  the  inclinatioii  of  the  opinion  of  the  Court  was  evi- 
dently in  favour  of  the  acquisition  of  the  settlement]  Again,  it  is 
ocmsistent  with  the  fhots,  in  the  present  case,  that  the  wife's  estate  was 
*7911  ^^^'™^o^r  ^^  ^^  marriage,  and  the  husband  accepted  W  the 
•1  ^landlord  as  tenant  in  her  stead.  [Cockbubk,  C.  J. — Unles 
the  marriage,  per  ae,  made  the  wife's  estate  the  husband's  (and  it 
clearly  did  not),  there  is  no  evidence  that  anything  was  done  to  put 
an  end  to  her  estate^  It  does  not  appear  that  the  landlord  intervened.] 
The  payment  of  the  rent  by  the  husband  is  some  evidence  that  he 
bad  become  tenant    In  B^x  v.  Baxnard  Castle,  2  A.  &  E.  108  (E.  C. 
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L.  B.  vol.  29),  Lord  Dentnan,  C.  J.,  and  Tauntoii;  J.,  differiDg  from 
Pattesou  and  Williams,  Js.,  held  that  the  widow  of  a  yearly  tenant 
who,  after  his  death,  did  not  take  out  administration,  but  continued  to 
reside  on  the  premises  with  her  children,  and  made  two  half-yearly 
payments  of  the  rent  due  subsequently  to  his  death,  commenced,  at 
Dis  death,  a  new  tenancy  on  her  own  account,  and  did  not  continue  in 
possession  as  a  party  entitled,  but  neglecting,  to  take  out  administra- 
tion. The  facts  in  the  present  case  are  equally  strong  to  show  that,. 
from  the  time  of  the  marriage  of  the  pauper,  a  new  teiiancy  by  her 
husband  was  created. 

Maule,  contrsL — The  payment  of  rent  weekly  by  the  pauper,  oefore 
her  marriage,  is  not  inconsistent  with  the  £aot  that  the  tenancy  was 
for  a  year.  The  Court  is  not,  however,  asked  to  draw  inferences  of 
fact,  nor  can  it  do  so  upon  a  case  stated  under  stat.  12  &  13  Yict.  c. 
45,  s.  11.  On  the  face  of  the  case  it  sufficiently  appears,  even  if  the 
tenancy  was  from  week  to  week,  that  the  pauper's  husband  gained  a 
settlement  by  estate,  in  Horton,  in  her  right ;  for  the  case  finds  that 
she  was  tenant  of  the  cottage  at  the  time  of  their  marriage,  and  that 
he  resided  in  it  for  the  seven  years  following.  In  *the  absence  r»7Qo 
of  all  evidence  to  the  contrary,  the  Court  must  presume  that  ^ 
her  tenancy  continued,  de  facto,  during  all  that  time.  It  is  clear  that 
m  Bex  V.  Halifax,  4  E.  &  B.  647  (E.  C.  L.  R.  vol.  82),  the  Court  was 
prepared  to  hold  that  a  mere  tenancy  at  will  in  the  wife,  at  the  time 
of  the  marriage,  is  sufficient  to  confer  a  settlement  by  estate  upon  the 
husband,  in  her  right,  if  the  will  is  not  in  fact  determined  during  the 
forty  days  following  the  marriage.  [Crompton,  J. — A  tenancy  fo* 
any  term  must  be  considered  to  continue,  until  legally  determined. 
Although,  in  Tomkins  v.  Lawrance,  8  C.  &  P.  729  (B.  C.  L.  R.  vol.  84), 
Patteson,  J.,  held  that  a  tenancy  from  year  to  year  recommences  every 
year,  Doe  dem.  Hull  ».  Wood,  14  M.  &  W.  682,t  establishes  the  con- 
trary, and  that  the  onus  of  showing  a  legal  determination  of  such  a 
term  rests  upon  the  person  who  contends  that  it  is  at  an  end.] 

CocKBURX,  C.  J. — It  is  plain  that  the  pauper's  tenancy  must  be 
deemed  to  have  continued  after  her  marriage,  as  the  contrary  is  not 
shown.  The  only  question  is  whether,  in  order  to  the  acquisition  of 
the  settlement  by  her  husband,  her  tenancy  must,  at  the  time  of  tbd 
marriage,  have  been  cne  for  at  least  forty  days  certain  from  that  time. 
That,  however,  was  unnecessary.  If  a  man  remains  in  possession  of 
his  wife's  estate  for  forty  days  after  the  marriage,  and  the  estate, 
during  that  time,  continues  undetermined  though  determinable,  he, 
at  the  end  of  that  time,  becomes  irremovable. 

Cbompton,  J. — In  this  case  the  estate  of  the  pauper  was  a  tenancy 
from  week  to  week,  so  long  as  she  and  the  landk)rd  pleased ;  that  is, 
until  the  tenancy  was  ^determined  by  the  one  m*  the  other,  r^^irng 
Then,  her  husband  acquired  this  estate  by  the  marriage,  and  ^ 
subseq  uently  resided  forty  days  in  the  tenement.  He  thereby  acquired 
a  settlement,  unless  the  estate  cf  the  wife  had  been  put  an  end  to  and 
a  new  tenancy  by  the  husband  created.  There  is  nothing  in  the  case 
fo  show  any  determination  of  her  estate !  the  fiust  that  the  hosbaaNi 
paid  the  tent  k  not  sufficient  for  that  purpose;  he  being  the  person 
trko  would  pay  it,  whether  the  estate  oontinued  hers  or  had  become  hia» 

(Hill,  J.,  and  Blaokbubn,  J.,  were  absent) 

Order  of  removal  quashed. 
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The  QUEEN,  on  the  Prosecution  of  the  Overseers  of  HERNHILL, 
V.  The  Rev.  WILLIAM  JOHN  GROVES,  Clerk.    April  28. 

The  Arohbiahop  of  Cuiterbary,  being  the  owner  of  the  impropriate  rectory  and  tithe  'not- 
ch&rge  of  the  parish  of  H.,  and  of  land  thereto  appertaining,  granted,  under  The  AngnentitioB 
AeU,  29  Car.  2,  c.  6,  and  1  A  2  W.  4,  c.  45,  to  the  perpetual  cnrate  of  T.  (a  separate  and  diitisct 
parish  Arom  H.)  an  annual  rent  of  402.,  to  be  charged  upon  and  yearly  issuing  out  of  the  said 
zeotory,  tithe  rent-charge,  and  land.  Subsequently  to  this  grant,  the  Archbishop  leased  the 
said  rectory,  tithe  rent-charge,  and  land  to  O.,  a  clergyman,  for  twenty-one  years,  O.  to  jMd 
and  pay  yearly,  during  the  term,  to  the  Archbishop,  9^  13s.  id.,  and  also  Bl,  I69.  for  redeemed 
land-tax ;  and  also  to  the  perpetual  curate  of  T.  Uie  said  sum  of  40^,  in  augmentation  of  the 
roTenues  of  tiie  curacy. 

Held  that,  in  assessing  G.  to  the  poor-rate  of  H.  as  occupier  of  the  tithe  rent-charge  of  H., 
no  allowance  was  to  be  made  to  him  in  respect  of  his  yearly  payment  of  the  40L ;  for  that  the 
whole  of  the  rent-charge  was  included  in  the  demise  to  him,  and  the  40/.  was  part  of  the  rest 
paid  by  him  for  the  occupation  of  the  whole,  not  so  much  of  the  whole  withdrawn  from  his 
occupation. 

The  appellant,  the  Reverend  W.  J.  Groves,  entered  and  prosecuted, 
*7941  ^^  ^^^  Kent  Midsummer  Quarter  ^Sessions,  1859,  an  appeal 
-'  against  a  poor-rate  made  upon  him  by  the  respondents,  the 
overseers  of  the  parish  of  Hernhill,  in  that  county,  in  respect  of  hia 
OQCupation  as  lessee  and  occupier  of  the  rectorial  tithe  rent-charge  of 
that  parish :  on  the  grounds,  first ;  That  he  was  over-rated  in  respect 
of  the  yearly  value  of  the  said  tithe  rent-charge  by  him  received  in 
the  parish  of  Hernhill;  and,  secondly;  That  the  assessment  was 
unfair  and  incorrect,  for  that  it  was  not  made  upon  an  estimate  of 
the  rent  at  which  the  said  rent-charge  might  reasonably  be  expected 
to  let  from  year  to  year,  free  of  all  the  usual  tenant's  rates  and  taxes, 
and  that  the  proper  and  legal  deductions  had  not  been  made  in 
accordance  with  the  provisions  of  stat.  6  &  7  W.  4,  c.  96,  entitled  "  An 
Act  to  regulate  parochial  assessments,"  and  particularly  that  no 
allowance  or  deduction  had  been  made,  in  assessing  the  said  rate,  in 
respect  of  the  sum  of  40Z.,  charged  upon  the  said  tithe  renjt-charge, 
ana  payable  by  the  appellant,  as  sucn  occupier  as  aforesaid,  to  the 
perpetual  curate  of  Thannington,  in  the  said  county. 

The  Sessions  con^rmed  the  rate,  subject  to  the  opinion  of  this 
Court  on  the  following  case. 

The  Archbishop  of  Canterbury,  in  right  of  his  see,  is  the  owner 
of  the  impropriate  rectory  and  parsonage  and  tithe  rent-charge  of  the 
parish  of  Hernhill,  and  of  certain  lands  and  tenements  therein,  belong- 
ing or  appertaining  to  the  said  rectory  and  parsonage.  The  perpetual 
curacy  of  Thannington  (which  is  a  separate  and  distinct  parish,  at  a 
distance  froixu^he  parish  of  Hernhill)  is  in  the  patronage  of  the  arch- 
bishop, in  rigtt  of  his  see.  Under  the  provisions  of  The  Augmen- 
tation Acts,  29  Car.  2,  c.  8,  and  1  &  2  W.  4,  o.  45,  and  of  the  powers 
*7951  *^^®^®^y  conferred,  the  late  Archbishop  of  Canterbury,  by  an 
^  indenture  dated  28th  June,  1882,  and  made  between  himself 
of  the  one  part,  and  the  Bev.  Charles  Graham,  Clerk,  perpetual  curate 
of  Thannington,  of  the  other  part,  granted  to  the  said  Charles  Graham 
and  his  successors,  perpetual  curates  of  Thannington,  one  annual  rent 
or  yearly  sum  of  40Z.,  to  be  charged  upon  and  yearly  issuing  or 
payable  out  of  the  rectory  or  parsonage  of  Hernhill  and  the  other 
premises  comprised  in  the  lease  of  which  a  copy  accompanied  the 
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case:  To  hold  the  same  unto  the  said  Charles  Graham  and  his  sue* 
cessors,  perpetual  curates  of  the  said  perpetual  curacy  of  Thannington, 
for  ever,  subject  to  the  power,  given  by  the  said  Act  last  mentioned, 
of  deferring  the  time  from  which  the  said  annual  rent  or  yearly  sum 
was  to  commence  or  to  take  effect  in  possession.  This  power  was 
exercised,  and  the  first  payment  of  the  said  rent  or  sum  became  pav- 
able  on  25th  March,  1848.  The  rectory  tithe  rent-charge  of  Hernnill, 
^  and  other  premises,  were,  on  29th  May,  1855,  leased  by  the  present 
Archbishop  of  Canterbury  to  one  Thomas  Starr  (since  deceased)  and 
the  appellant,  by  an  indenture  a  copy  of  which  was  to  be  taken  as 
part  of  the  case.  The  substance  of  this  indenture,  so  far  as  is  mate- 
rial, was  as  follows. 

The  indenture  witnessed  that  the  Archbishop  '^Hath  demised, 
granted,  and  to  farm  letten,  and  by  these  presents  for  himself  and 
his  successors  doth  demise,  grant,  and  to  farm  let,  unto  the  said 
Thomas  Starr  and  William  John  Groves,  all  that   the  rectory  and 

Earsonage  of  Hernhill  in  the  county  of  Kent,  and  all  the  houses  and 
uildings,  land,  tenements,  tithes,  rent-charges  in  lieu  of  tithes,  obla- 
tions, obventions,  profits,  commodities,  and  advantages  whatsoever, 
to  the  said  rectory  or  ^parsonage  belonging  or  in  anywise  r^naa 
appertaining,  with  all  and  singular  the  appurtenances;  and  '• 
also  the  tithes  or  rent-charge  in  lieu  thereof  of  one  Marsh,  called 
Mendley  Marsh,  in  Hernhill  aforesaid,  parcel  of  the  said  rectory," 
excepting  and  reserving  to  the  Archbishop,  his  successors  and 
assigns,  the  advowson  of  the  vicarage  of  Hernhill,  and  the  trees, 
woods,  and  underwoods  growing  or  to  grow  on  the  demised  premises 
during  the  demise;  to  hold  the  said  premises,  with  their  appurte-^ 
nances,  unto  the  said  lessees,  their  executors,  &c.,  for  the  term  of 
twenty-one  years  from  17th  January  then  last  past;  yielding  and 
paying  yearly,  during  the  term,  unto  the  Archbisnop,  his  successors 
or  assigns,  the  sum  of  9^.  ISs,  4d.  and  also  the  sum  of  6Z.  16s.  for 
redeemed  land-tax,  at  the  four  usual  quarter-days :  and  also  yielding 
and  paying  yearly,  during  the  said  term,  to  the  perpetual  curate  for 
the  time  being  of  Thannington,  the  clear  sum  of  402.,  in  augmenta- 
tion of  the  revenues  of  the  said  perpetual  curacy,  by  equal  half'^ 
yearly  payments  on  25th  March  and  29th  September.  Proviso  for 
re-entry  by  the  Archbishop,  his  successors  or  assigns,  if  the  said 
yearly  rents  of  9Z.  135.  4d.  and  62.  I65.,  or  either  of  them,  Or  any 
part  thereof  respectively,  should  be  in  arrear  for  twenty-one  days,  or 
if  any  of  the  covenants  on  the  lessees'  part  should  be  broken.  Cove^ 
nant  by  the  lessees  (inter  alia)  to  pay  the  two  rents  reserved  to  the 
Archbishop,  &c.,  and  also  the  40t  per  annum  to  the  perpetual  curate 
for  the  time  being  of  Thannington. 

The  tithes  of  the  parish  of  Hernhill  have  been  commuted  under 
The  Tithe  Commutation  Acts,  and  form  the  chief  subject-matter  of 
the  demise.  The  amount  receivable  by  the  lessee,  for  the  years  1858 
and  1859,  according  to  the  corn  averages,  was  744?.  15^.  5cL  The 
*land  comprised  in  the  lease  is  of  trifling  extent,  and  consists  ^707 
of  about  half  an  acre.  There  are  now  no  buildings  on  the  ^ 
lands  demised.  The  obventions,  &c.,  comprised  in  the  lease,  are  of  no 
value  at  all.  For  a  great  many  years  past,  the  Archbishop  of  Canter- 
bury  for  the  time  l^ing  has  let  the  rectory  and  tithes  qf  Hernhill^ 
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and  the  other  premises  mentioned  in  the  lease,  to  lessees,  for  terms  of 
twenty-one  years.  It  has  been  the  practice  every  seven  years,  for  the 
litesees  to  surrender  their  lease  and  to  receive  a  new  one  for  a  fresh 
term  of  twenty-one  years,  on  payment  of  a  fine  to  the  Archbishop. 
The  amount  of  the  fine  on  each  renewal  was  settled  by  agreement 
between  the  parties.  Since  the  grant  of  the  augmentation  to  the 
curate  of  Thannington,  the  lease  has  provided  that  the  tenant  should 
pay  it,  as  in  the  lease  referred  to ;  and  the  Archbishop  has  demanded 
and  received  a  smaller  fine  for  the  renewals,  making  allowance,  in , 
calculating  the  fine,  for  the  payments  which  the  tenants  have  to  make 
and  have  always  duly  made  to  the  curate  of  Thannington.  The  fine 
paid  by  the  lessees  to  the  Archbishop,  on  the  granting  of  the  lease  of 
1855,  was  calculated  at  two  years'  value  of  the  premises  comprised 
therein,  viz.,  the  gross  income  receivable  therefrom  for  two  years, 
less  twice  the  amount  of  annual  outgoings  and  deductions  for  all 
rates,  repairs  of  chancel,  ecclesiastical  dues,  &c.,  and  the  sum  of  Sp/., 
being  twice  the  amount  payable  annually  by  the  lessees  to  the  curate 
of  Thannington.  The  lessees  under  the  last-mentioned  lease,  or  the 
appellant  as  surviving  lessee  since  the  death  of  the  said  Thomas 
Starr,  had  duly  continued  such  payments  till  the  making  of  the 
under-mentioned  rate.  The  appellant,  on  1st  April,  1859,  was  rated 
*7981  ^  ^^^  relief  of  the  poor  by  the  respondents,  in  ^respect  of  his 
-  -I  occupation  of  the  rent-charge,  as  surviving  lessee  under  the 
lease  recited  in  the  case.  The  gross  estimated  rateable  value  was 
oharged  as  6207.,  and  the  net  rateable  value  set  at  525^  In  making 
the  assessment  the  respondents  refused  to  make  any  deduction  or 
allowance  in  respect  of  the  said  payment  of  40/.  per  annum,  made  bj 
the  appellant  to  the  perpetual  curate  of  Thannington  under  the  cir- 
cumstances above  detailed.  The  appellant  thereupon  appealed  to  the 
Quarter  Sessions,  on  the  ground  that  be  was  overrated ;  and  it  was 
agreed  between  himself  and  the  respondents  that  the  only  question  to 
be  raised  should  be,  whether  the  respondents  were  right  or  wrong  in 
refiising  to  make  any  deduction  in  respect  of  the  said  payment 

The  question  for  the  opinion  of  the  Court  was,  Whether  or  not 
any  allowance  or  deduction  should  have  been  made  by  the  respond- 
ents in  assessing  the  appellant  to  the  poor-rate  of  Hernhill,  as  occa- 
pier  of  the  said  rent-charge,  in  respect  of  the  aforesaid  payment  of  40L 
to  the  perpetual  curate  of  Thannington  for  the  time  being  ? 

If  the  Court  should  be  of  opinion  that  a  deduction  should  have 
been  made,  then  the  order  of  the  Quarter  Sessions,  confirming  the 
rate,  was  to  be  quashed,  and  the  rate  amended  by  reducing  by  401 
the  sum  now  standing  in  the  rate-book  of  the  said  parish,  as  the  rate- 
able value  of  the  said  rent-charge. 

jP.  Russell  appeared  fbr  the  respondents ;  but  the  Court  called  upon 
F,  M.  White,  for  the  appellant 

F.  M.  White,  fbr  the  appellant. — The  402.  per  azmum  which  the 
appellant  pays  to  the  perpetual  curate  of  Thannington  is  not  a  part 
*7991  ^^  ^^^  ^^^^  which  he  pays  to  the  ''^ Archbishop  for  the  occapa- 
-'  tion  of  the  tithe  rent-charge,  but  is  so  much  of  the  rent-charge 
withdrawn  from  his  occupation.  Stat  29  Car.  2,  a  8,  s.  2,  enacts, 
"  That  all  and  every  augmentation  of  what  nature  soever"  "  which 
shall  at  any  timd  heieafter  be  granted,  reserved,  or  made  payable  to 
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'  - 

any  vicar  or  curate,  or  reserved  by  way  of  inoraase  of  rent  to  tb« 
lessors,  bat  intended  to  be  to  or  for  the  use  or  benefit  of  anj  vicar  or 
curate,  by  any  Arcbbisbop"  "so  making  the  said  reservation  out  of 
any  rectory  impropriate,  or  portion  erf  tithes,  belon^ng  to  any  Arch- . 
bishop^'  "shall  be  deemed  and  adjudged  to  contmue  and  be,  and 
shall  for  ever  hereafter  continue  and  remain,  as  well  during  the  con- 
tinuance of  ihe  estate  or  term  upon  which  the  said  augmentations 
were  granted,  reserved,  or  agreed  to  be  made  payable,  as  afterwards, 
in  whose  hands  soever  the  said  rectories  or  portion  of  tithes  shall  be 
or  come ;  which  rectories  or  portion  of  tithes  shall  be  chargeable  there- 
with, whether  the  same  be  reserved  again,  or  not ;  and  the  said  vicars 
and  curates  are  hereby  adjudged  to  be  in  the  actual  possession  thereof, 
for  the  use  of  themselves  and  their  successors,  and  the  same  shall  for  ever 
hereafter  be  taken,  received,  and  enjoyed  by  the  said  vicars  and  curates, 
and  their  successors,  as  well  during  the  continuance  of  the  term  or 
estate  upon  which  the  said  augmentations  were  granted,  reserved,  or 
agreed  to  be  made  payable,  as  afterwards."  The  provisions  of  this 
statute  are  explained  and  extended  b^  stat.  1  &  2  W.  4,  c.  45.  The 
effect  of  these  enactments  is,  that  the  tithes  of  Hernhill,  to  the  annnal 
amount  of  40Z.,  are  in  the  possession,  not  of  the  appellant,  but  of  the 

f)erpetual  curate  of  Thannington.  The  annual  value  of  the  appel* 
ant's  occupation  of  the  tithe  rent-charge  is  reduced  by  that  amount, 
which  is  a  *charge  upon  it  in  addition  to  the  rent  reserved  to  r«gQA 
the  Archbishop,  the  amount  of  which  does  not  appear  to  have  '- 
been  reduced  since  the  imposition  of  the  charge.  The  limit  of  the 
rateability  of  an  occupier  to  the  poor-rate  is  the  rateable  value  of  the 
hereditament  which  he  beneficially  occupies:  Be^na  v,  Thurlestone, 
1  B.  &  E.  502  (E.  C.  L.  R.  vol.  102).  ifow,  Hackney  and  Lamber- 
hurst  Tithe  Commutation  Rent  Charges,  E.  B.  &  E.  1  (E.  C.  L,  R.  voL 
96),  shows  that  the  appellant  is  not  in  the  beneficial  occupation  of 
this  annual  40t  [CocKBURN,  C.  J. — ^You  contend  that  the  Arch* 
bishop,  when  he  let  the  tithe  rent-charge  to  Starr  and  the  appellant^ 
could  not  let  the  whole  of  it,  having  previously  divested  it  of  a  cer- 
tain portion  in  favour  of  the  curate  of  Thannington,  so  that  whoever 
took  it  afterwards  took  it  minus  that  portion.]  That  is  the  conten* 
tion  on  behalf  of  the  appellant,  and  it  is  supported  by  the  judgment 
of  the  Court  in  Hackney  and  Lamberhurst  Tithe  Commutation  Rent 
Charges,  E.  B.  &  E.  49  (E.  C.  L.  R.  vol.  96),  where  it  was  held  that, 
in  the  assessment  of  a  commutation  tithe  rent-charge  to  the  poor-rate, 
an  allowance  was  to  be  made  in  respect  of  the  payment  by  the  rector 
of  50^.  per  annum  towards  the  support  of  the  minister  of  a  district 
church  or  chapel  in  the  parish,  provided  that  such  payment  formed 

Eart  of  the  parliamentary  endowment  of  the  district,  and  could  not 
e  withdrawn  by  the  rector ;  the  Court  saying  that  the  rector  "  in 
such  case,  though  he  may  with  one  hand  receive  the  50?.,  yet"  "  may 
be  bound  to  pay  it  with  the  other,  so  that  in  substance  it  is  not  his ; 
and"  *'  he  ought  not  to  be  rated  for  it ;  for  it  is  not  beneficially  in  his 
occupation  any  more  than  if  it  had  been  a  portion  of  the  glebe  which 
he  had  given  up  for  the  same  purpose."  In  Regina  v.  Lumsdaine,  10 
A.  &  E.  157  (E  C.  L.  R.  vol.  87),  it  ♦was  held  that  the  object  r^g^j 
of  The  Parochial  Assessment  Act,  6  &  7  W.-4,  c.  96,  was,  not  *• 
to  introduce  any  new  principle  of  rating,  but  to  affirm  that  w^iich 
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had  been  already  established ;  and  it  had  been  already  established,  in 
Bex  V.  Adames,  4  B.  &  Ad.  61  (E..  C.  L.  R.  vol.  24),  that  lands  are 
rateable  to  the  poor-rate  in  proportion  to  the  net  rent  which  a  tenant 
at  rack-rent  would  pay,  he  discharging  all  rates,  charges,  and  out- 
goings. Upon  that  principle,  the  appellant  is  entitled  to  deduct  the 
401  from  the  amount  at  which  he  is  rateable,  for  that  sum  is  a  charge 
and  outgoing  paid  by  him,  and  is  no  part  of  the  rent  which  he  pays 
the  Archbishop. 

F.  Buasellf  for  the  respondents. — ^It  is  apparent,  from  the  terms  of 
the  appellant's  lease,  that  he  is  the  occupier  of  the  whole  of  the  tithe 
rent-charge,  including  the  40t  in  question,  which  is  really  part  of  the 
rent  which  he  pays  for  the  whole  subject-matter  of  the  demise,  which 
includes  land  as  well  as  tithes.  It  is  true  that  he  pays  the  40?.,  by 
the  Archbishop's  direction,  to  the  perpetual  curate  of  Thannington 
instead  of  to  the  Archbishop  direct ;  but  unless  he  did  this  he  would 
have  to  pay  either  a  larger  annual  rent  to  the  Archbishop  or  a  heavier 
fine  upon  renewals.  Frend  v.  Churchwardens  of  ToUeshunt  Knights, 
1  E.  &  E.  753  (E.  C.  L.  R.  vol.  102),  shows  conclusively  that  the  40t 
is  not  in  the  occupation  of  the  perpetual  curate  of  Thannington,  and 
that  he  would  not  be  rateable  in  Hernhill  in  respect  of  it.  Unless, 
therefore,  the  Archbishop  is  rateable,  which  is  out  of  the  question, 
the  appellant  must  be ;  and  that  he  is  so  may  fairly  be  inferred  from 
the  decision  in  Frend  v.  Churchwardens  of  Tx)lleshunt  Knights. 
♦8021  *CocKBURN,  C.  J. — ^I  have  entertained  some  doubts  during 
^  the  argument ;  but,  on  the  whole,  I  think  that  the  annual  40^. 
charged  upon  the  appellant  in  favour  of  the  perpetual  curate  of 
Thannington  is  quite  analogous  to  the  ordinary  case  of  a  rent-charge 
charged  on  land.  Looking  at  the  terms  of  the  appellant^s  lease,  I 
think  that  he  has  undertaken  to  pay,  as  rent  for  the  land,  tithes  and 
tithe  rent-charge  demised  to  him,  not  only  the  sum  expressly  reserved 
as  rent  to  the  Archbishop,  but  also  the  407.  in  question.  The  fact 
that  he  has  to  pay  this  40Z.  to  the  curate  of  Thannington  does  not 

f)revent  it  from  being  paid  as  part  of  the  consideration  for  the  appel- 
ant's  tenancy  of,  amongst  other  things,  the  whole  of  the  tithe  rent- 
charge.  The  whole  rent-charge  is  in  his  occupation,  and  he  is  there- 
fore assessable  in  respect  of  the  whole. 

Cromfton,  J. — Every  occupier  of  tithes  impropriate  is  rateable. 
The  appellant  is  such  an  occupier,  and  the  only  question  is,  to  what 
extent  ?  It  appears  to  me  that  he  occupies  the  whole  rent-charge. 
The  test  is,  what  would  a  tenant  give  for  the  occupation  ?  Now  the 
appellant  is  tenant  under  a  lease  for  twenty-one  years ;  by  which  he 
covenants  to  pay  this  sum  of  407.,  amongst  others,  annually,  in  respect 
of  his  occupancy.  Although  this  sum  might  have  been  reserved  by 
the  lease  to  the  Archbishop,  the  landlord,  and  have  been  afterwards 
paid  over  by  the  Archbishop  to  the  curate  of  Thannington,  the 
arrangement  that  the  appellant  is  to  pay  it  direct  to  the  curate  does 
not  make  it  the  less  part  of  the  rent  which  the  appellant  pays  for  the 
occupation  of  the  whole  of  the  land  and  tithes  demised. 

(Hill,  J.,  was  absent.) 
*8081       *Blaokburn,  J. — I  am  of  the  same  opinion.    The  person 
^  rated  ought  to  be  rated  according  to  the  value  of  the  rateable 
property  which  he  occupies,  and  that  value  is  the  rent  at  which  the 
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?roperty  might  reasonably  be  expected  to  let  from  year  to  year, 
hen,  what  does  the  appellant  occupy  ?  He  occnpies  the  whole  of 
the  land,  tithes,  and  tithe  rent-charge  comprised  in  the  lease.  Frend 
v.  Churchwardens  of  Tolleshunt  Knights,  1  E.  &  E.  758  (E.  C.  L.  R. 
vol.  72),  shows  that  the  curate  of  Thannington  is  not  in  occupation 
of  the  rent-charge  of  40?.  The  appellant  has  the  whole  beneficial 
occupation,  just  as  he  would  have  it  if  he  paid  the  401,  to  the  Arch- 
bishop instead  of  to  the  curate.  Hackney  and  Lamberhurst  Tithe 
Commutation  Rent  Charges,  E.  B.  &  E.  1  (E.  C.  L.  R.  vol.  96),  pro- 
ceeded on  the  principle  that  the  sum  paid  annually  by  a  rector 
towards  the  support  of  the  minister  of  a  district  in  his  parish  is  occu- 
pied by  the  rector  qui  clergyman  of  the  parish,  and  not  beneficially; 
but,  in  the  present  case,  the  appellant,  though  a  clergyman,  does  not 
occupy  the  tithe  rent-charge  in  that  capacity. 

Order  of  Sessions  confirmed. 


POTTER  v.  PARR.    April  80. 
[Reported,  2  B.  &  S.  216.] 


♦PHILLIPS  V.  WHITSED.    May  1.  [*804 

Doelsration  m  replevio,  charging  that  defendaDt  in  dose  A.  and  also  in  dose  B.  took  the 
goodfl  of  plaintiff. 

Arowries.  1.  As  to  the  taking  in  A.,  that  defendant  took  the  goods  there  as  a  distrees  for 
arrears  of  rent  dae  from  plaintiff  on  a  demise  of  A.  to  him  hy  defendant.  2.  The  like  (mntatis 
matandis)  as  to  the  taking  in  B. 

Plea  in  bar  to  both  avowries.  That  defendant  did  not  make  a  separate  and  distinot  distrcsi 
npon  A.,  and  another  upon  B.,  for  the  separate  rents  in  arrear ;  but  illegally  took  one  joint 
distress  in  A.  and  B.  for  the  several  arrears  of  rent  in  the  avowries  respeotively  mentioned. 

Bemnrrer.    Joinder  in  demnrrer. 

Held,  that  the  plea  in  bar  was  bad ;  for  that  a  man  may  profess  to  distrain  for  one  caase  and 
may  avow  for  another,  if  a  good  one ;  and  that  as  the  avowries  (admitted  by  the  plea  in  bar  to 
be  true)  showed  that  defendant  had  a  good  oanse  for  distraining  as  he  had  done,  it  was  imma- 
terial that  defendant  had,  when  distraining,  assigned  an  invalid  reason  for  the  distress. 

Replevin.  Declaration  that  defendant,  in  the  parish  of  Crowland, 
in  a  certain  dwelling-house  there,  called  the  Carpenters'  Arms,  took 
the  goods  and  chattels  of  plaintiff*  to  wit,  divers  chairs,  tables,  forms, 
&c.;  and  in  a  certain  garden  there  took  certain  garden  produce,  to  wit, 
cabbages,  potatoes,  and  beans,  and  other  vegetables  and  fruit  of  plain - 
tiflf;  and  in  a  certain  close  there,  called  The  Lot,  took  the  corn  of 
plaintiff",  to  wit,  ten  acres  of  wheat  there  growing,  and  a  stack  of 
wheat  there  standing;  and  unjustly  detained  the  same  against  sureties 
and  pledges. 

Avowries.  1.  As  to  taking  the  said  goods  in  the  said  dwelling- 
house  called  The  Carpenters*  Arms,  and  the  said  garden  produce  in 
the  said  garden,  that  for  a  long  time  before,  and  until  and  at  the  said 
time  when,  &c.,  plaintiff"  held  and  occupied  the  said  dwelling-house 
and  garden  in  which,  &a,  as  tenant  thereof  to  defendant,  under  a 
certain  demise  thereof  to  plaintiff  by  defendant  theretofore  made,  at 
and  under  a  certain  rent  of  20t  per  annum  payable  half-yearly ;  the 
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reversion  thereof  then  and  still  belonging  to  defendant.    That  at 
the  said  time  when,  &c.,  three  years  of  the  said  rent  was  due  and  in 
♦8051    **^^®*^  from  plaintiff  to  defendant ;  and  avowing  the  taking 
-'   as  for  and  in  the  name  of  a  distress  for  the  said  rent. 

2.  As  to  taking  the  said  corn  in  the  close  called  the  '*  Lot,"  that  for 
a  long  time  before,  and  until  and  at  the  said  time  when,  &c.,  plaintiff 
held  and  occupied  the  said  close  as  tenant  thereof  to  defendant,  under 
a  certain  demise  thereof  to  plaintiff  by  defendant  theretofore  made,  at 
and  under  a  certain  rent  of  8Z.  per  annum,  payable  half-}' early ;  the 
revision  thereof  then  and  still  belonging  to  defendant ;  and  avowing 
the  taking  as  a  distress  for  three  years'  arrears  of  the  said  rent. 

Plea  in  bar  to  the  first  and  second  avowries.  That  defendant  did 
not  make  a  separate  and  distinct  distress  in  and  upon  the  said  dwelling- 
house  and  garden  in  the  first  avowry  mentioned,  for  and  in  respect  of 
the  said  rent  therein  alleged  to  have  been  in  arrear  for  and  in  respect 
of  the  said  dwelling-house  and  garden,  and  also  a  separate  and  distinct 
distress  in  and  upon  the  said  close  in  which,  &c.,  in  the  second  avowry 
mentioned,  for  and  in  respect  of  the  said  rent  therein  alleged  to  have 
been  in  arrear  for  and  in  respect  of  the  said  close  ;  but  on  the  contrary 
thereof,  at  the  time  when,  &c.,  illegally  made  and  took  one  joint  distress, 
as,  for,  and  in  respect  of  the  said  several  arrears  of  rent  in  those  avow- 
ries respectively  mentioned,  in  and  upon  the  said  dwelling-house  and 
garden  and  also  in  and  upon  the  said  close  in  those  avowries  respec- 
tively mentioned ;  which  is  the  distress  in  each  of  those  avowries 
acknowledged,  and  therein  respectively  attempted  to  be  justified. 

Demurrer.  Joinder  in  demurrer. 
*80i>l  ^'  ^*  ^^'  ^^  support  of  the  demurrer. — The  plaintiflF's  *plea 
■^  in  bar  is  bad.  Admitting  the  truth  of  the  facts  stated  in  the 
two  avowries,  which  show  that  the  defendant  had  a  clear  right  to  dis- 
train both  in  the  dwelling-house  and  garden  and  in  the  close,  the  plea 
seeks  to  deprive  him  of  the  goods  distrained,  by  reason  of  his  mere 
informality  or  irregularity  in  making  a  joint  distress  for  the  separate 
rents  in  arrear.  The  plea  amounts  only  to  this,  that  the  defendant  did 
not  say,  when  distraining,  that  he  took  the  goods  in  the  house  and 
garden  in  respect  of  the  rent  in  arrear  for  them,  and  the  goods  in  the 
field  in  respect  of  the  rent  in  arrear  for  the  field.  Granting,  however, 
that  he  then  professed  to  make  a  joint  distress  for  both  rents,  he  did 
not  thereby  lose  his  right  to  set  up  afterwards,  in  his  avowries,  the 
good  cause  of  justification  for  distraining  which  he  really  had.  It  is 
settled  law  that  a  man  may  distrain  for  one  cause  and  avow  for  an- 
other. In  Crowther  v.  Ramsbottom,  7  T.  R.  654,  657,  Lord  Kenyon, 
C  J.,  says,  "  I  never  understood  that  a  man  was  obliged  to  justify  a 
distress  for  the  cause  which  he  happened  to  assign  at  the  time  it  was 
made.  If  he  can  show  that  he  had  a  legal  justification  for  what  he 
did,  that  is  sufficient.  A  man  may  distrain  for  rent,  and  avow  for 
heriot  service."  That  doctrine  has  been  considered  to  be  somewhat 
qualified  by  the  judgment  of  the  House  of  Lords  in  Lucas  v.  NockelLs 
10  Bing.  157  (E.  C.  L.  R.  vol.  25);  but  in  that  case  the  Judges,  in 
giving  their  opinions  to  the  House,  expressly  recognised  Crowther  r. 
Ramsbottom  as  good  law.(a)  [Blackburn,  J.,  referred  to  Governor-* 
of  Bristol  Poor  v.  Wait,  1  A.  &  E.  264  (E.  C.  L.  R.  vol.  28).J    That 

(a)  Se«  eBpeciaUy  Parke,  J/b,  opinion  at  p.  172. 


2  ELLIS  &  ELLIS.    Q.  B.  809 

case  is  strongly  in  point  for  the  defendant.  It  was  there  held  that,  if 
a  party  enter  and  make  a  joint  distress  for  four  several  rates,  being 
furnished  for  that  purpose  *with  four  warrants,  one  of  which  is  r«Q/\7 
bad,  he  may,  in  an  action  of  replevin  for  such  distress,  justify  ^ 
under  the  good  warrants,  and  abandon  the  bad  one ;  and  that,  if  the 
causes  of  taking  are  distinct,  and  the  avowries  separate,  he  will  be 
entitled  to  a  return  of  all  the  goods.  In  the  present  case  the  defendant 
had  a  good  cause  for  distraining ;  the  distress,  therefore,  was  not  an 
act  amounting  to  a  legal  injury  to  the  plaintifl*,  who  has  consequeatly 
no  legal  right  to  complain  of  it  on  the  mere  ground  that  it  was  made 
with  a  wrongful  intention :  Stevenson  v.  Newham,  13  C.  B.  285  (E.  C. 
L.  R.  vol.  76). 

The  Court  here  called  upon  Qttairif  contr^. 

Quairij  in  support  of  the  plea  in  bar. — The  plea  is  good.  It  shows 
that  the  defendant  made  but  one  distress  in  closes  A.  and  B.  as  well 
for  rent  issuing  out  of  A.  only,  as  for  rent  issuing  out  of  B.  only ; 
that  is,  that  he  distrained  in  A.  for  rent  issuing  out  of  B.,  and  in  B. 
for  rent  issuing  out  of  A.  A  joint  distress  for  rent  due  upon  two  dis- 
tinct demises  of  different  premises  cannot  be  justified:  Rogers  v. 
Birkmire,  Ca.  temp.  Hardw.  245,  s.  0.  2  Str.  1040.  [Cockburn,  C. 
J. — In  that  case,  goods  were  distrained  in  a  house  for  rent  due  for  a 
stable ;  and  this  amounted  to  a  trespass  to  the  house.  In  the  present 
case,  goods  were  distrained  in  the  proper  place  for  the  proper  rent, 
although  an  erroneous  statement  of  the  ground  for  distraining  was 
made.  A  joint  distress  for  rent  due  upon  separate  demises  is  wrong- 
ful only  if  something  is  taken  on  one  close  in  respect  of  the  rent  due 
for  another.]  That  is,  in  effect,  what  the  defendant  did.  [Crompton, 
J. — Looking  at  the  avowries,  the  truth  of  which  is  admitted,  we 
*must  assume  that  the  goods  taken  by  the  defendant  on  close  r^eono 
A.  and  on  close  B.  respectively,  were  respectively  goods  which  ^ 
might  be  so  taken  for  rent  due  for  each  of  those  closes  respectively 
You  are  in  substance  contending  that  a  wrong  distress  cannot  be 
cured  by  a  right  avowry.]  Bedford  v.  Warden  of  Sutton  Coldfield,  3 
C.  B.  N.  S.  449  (E.  C.  L.  R.  vol.  91),  is  undistinguishable  from  the 
present  case.  It  was  there  held  that  a  distress  upon  land  for  a  joint 
sum  made  up  of  a  rent-charge  to  which  it  was  chargeable,  and  of 
another  to  which  it  was  not,  could  not  be  justified.  [Cockburn,  C. 
J. — There,  one  piece  of  land  was  distrained  upon  for  rent  due  for 
several.  But  here,  rent  was  due  in  respect  of  each  of  the  closes  on 
which  the  distress  was  levied.] 

Cockburn,  C.  J. — Our  judgment  must  be  for  the  defendant.  There 
is  no  doubt  that  if  a  person  -having  a  right  to  distrain  makes,  on  dis- 
training, some  statement  as  to  the  character  of  the  distress  which,  if 
the  only  ground  in  fact  for  the  distress,  would  render  it  illegal,  he 
may  yet  plead  afterwards  by  way  of  avowry  setting  out  the  real  and 
true  ground  on  which  he  had  a  legal  right  to  distrain.  Here,  as  ap- 
pears upon  the  pleadings,  the  defendant  put  in  a  distress  upon  a  house 
and  garden  and  also  upon  a  close,  held  under  separate  demises,  on 
each  of  which  rent  was  due ;  and  took  no  more  goods  upon  the  house 
and  garden  and  the  close  respectively,  than  were  sufficient  to  satisfy  the 
rent  in  arrear  for  each  respectively.  In  substance,  therefore,  he  was 
right ;  but  then  it  is  objected  that  he  made  the  distress  as  a  joint 
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♦fiOQI  ^'s^^^^^  ^^^  *^*®  *aggregate  rent.  Now  it  cannot  be  disputed 
J  tbat,  if  rent  is  due  to  a  landlord  for  close  A.  and  other  rent  for 
ddse  B.,  and  he  distrains  on  close  A.  for  both  rents,  or  vice  versfi, 
the  distress  is  illegal.  But  if  he  in  fact  distrains  upon  each  close,  for 
the  rent  due  for  each,  and  takes  no  more,  in  each,  than  is  enough  to 
sat'sfy  the  respective  separate  rents,  he  may  set  himself  right,  when  he 
<5omes  to  make  avowry,  if  he  has  committed  any  irregularity.  In  the 
case  cited  by  Mr.  Quain,  Bedford  v.  Warden  of  Sutton  Coldfield,  3  C.B. 
I^.  S.  449  (E.  0.  L.  R.  vol.  91),  the  distress  was  made  on  one  property  for 
the  aggregate  amount  of  a  rent-charge  due  in  separate  sums  from  that 
And  other  properties.  So,  here,  had  the  defendant  distrained  on 
the  house  and  garden  for  rent  due  not  only  for  the  house  and  garden 
but  also,  separately,  for  the  close,  he  would  have  been  clearly  wrong, 
and  could  not  have  remedied  the  error  by  avowry.  That  however  is 
not  the  present  case.  The  defendant  took  goods  on  each  close  for 
fent  in  arrear  for  each  close  respectively  on  which  the  goods  were 
taken.  His  avowries  state  the  matter  according  to  the  actual 
fact ;  and  all  that  the  plea  in  bar  sets  up  in  answer  is  that,  at  the 
time  of  the  distress,  the  defendant  said  that  he  took  it  as  a  joint  dis- 
tress for  one  aggregate  rent.  That  however,  if  true,  is  no  answer  at  all. 

CromptoN',  J. — The  plaintiflF,  by  the  declaration,  complains  that  the 
defendant  took  certain  goods  of  his  in  closes  A.  and  B.  To  this  the 
defendant  avows  that  he  took  the  goods  in  A.  as  a  distress  for  rent 
due  to  him  for  A.,  and  the  goods  in  B.  as  a  distress  for  rent  due  to 
him  for  B.  The  plaintiff  answers,  in  effect,  by  the  plea  *in 
bar:  "You  did  in  fact  what  you  allege  in  the  avowries;  but 
in  form  you  made  one  joint  distress  for  the  two  rents."  The  plea, 
therefore,  admitting  that  the  defendant  was  justified  in  taking  the 
goods,  raises  the  question  whether  he  deprived  himself  of  his  justifi- 
cation because  he  chose  to  say  that  he  took  them  as  a  joint  distress. 
That  is  the  old  question,  whether  a  man  can  distrain  for  one  cause 
and  avow  for  another.  It  is  settled  law  that  he  can,  and  that  a  wrong 
distress  may  be  cured  by  a  right  avowry.  If  the  plaintiff  dispute:? 
the  facts  stated  in  the  avowries,  he  should  have  traversed  them. 
Upon  the  pleadings  as  they  stand,  he  admits  that  the  distress,  though 
Wrong  in  form,  was  right  in  substance. 

(Hill,  J.,  was  absent.) 

Blackburn",  J. — The  avowries  are  perfectly  good  as  they  stand. 
[His  Lordship  read  them.]  The  plaintiff's  plea  in  bar  to  them  admits, 
in  effect,  that  there  was,  as  stated  in  the  avowries,  rent  in  arrear  in 
respect  of  each  of  the  separate  demises,  but  objects  that  the  defendant 
did  not  make  a  separate  and  distinct  distress  upon  the  one  close  for 
the  rent  in  arrear  for  it,  and  also  a  separate  and  distinct  distress  upon 
the  other  close  for  the  rent  in  arrear  for  it,  but  made  and  took  one 
joint  distress  for  the  several  arrears.  This  raises  the  question  whe- 
ther, the  defendant  having  full  right  and  power  to  distrain  on  the 
goods  in  each  close  as  he  did,  the  whole  proceeding  was  nevertheless 
invalidated  because  he,  at  the  time  of  distraining,  declared  a  reason 
different  from  the  proper  one,  and,  probably,  at  that  time  thought  the 
reason  given  to  be  the  true  and  sufficient  reason.  The  authorities  are 
■^Slll  ^'^^^V  against  such  a  proposition.  Lord  Holt,  *for  instance, 
^  in  Grenville  v.  The  College  of  Physicians,  12  Mod.  886,  saya, 
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**  If  oiie  distrain  for  an  unjustifiable  cause,  yet,  when  he  comes  to  a;Vow, 
be  9eed  not  insist  on  the  cause  for  which  he  had  distrained,  but  may 
justify  for  any  lawful  cause.''  The  authorities  cited  contr^  by.  Mr, 
Quain  do  not  touch  the  point.  In  Eogers  v.  Birkmire,  Ca.  temp. 
Hardw.  245,  s.  c.  2  Str.  1040,  the  present  question  was  not  raisea ; 
all  that  was  decided  being  that  the  taking  of  goods  on  one  set  o^ 
demised  premises  as  and  for  a  distress  for  rent  in  arrea^"  in  respect  o£ 
other  premises  separately  demised,  cannot  (as  it  clearly  cannot)  be 
justified.  Bedford  v.  Warden  of  Sutton  Coldfield,  8  C.  B.  N.  S.  44d 
(E.  C.  L.  R.  vol.  91),  was  not  an  action  of  trespass;  and  was  a  cas^ 
stated  without  pleadings.  The  question  there  was  whether,  it  turning 
out  that  the  plaintiff  was  not  the  person  from  whom  all  the  rent  for 
which  the  defendant  had  distrained  and  levied  upon  him  was  due,  the 
fact  that  the  plaintiff  owed  only  a  part  of  the  rent  gave  him  a  righf 
of  action  against  the  defendant.  The  Court  of  Common  Pleas  held, 
very  properly,  that  the  action  was  maintainable.  But  the  decision 
was  not  that  the  distress  was  illegal  altogether,  and  really  does  noj^ 
touch  the  present  case.  Judgment  for  the  defendant. 


♦WARD  and  Another  v.  The  SOUTH-EASTERN  Railway  .^^.^ 

Company.    May  1.  I-       • 

By  the  AoU  of  ParlUment  incorporating  and  regulating  def«ndaiit«,  a  railway  Company, 
they  were  required  to  keep  a  register  of  the  proprietors  of  stock  in  the  Company ;  each  pro- 
prietor was  empowered  to  transfer  his  stock  by  a  prescrihed  form  of  transfer,  executed  by  tibe 
transferror  and  the  transferree;  and  each  transfer  was  to  be  registered  by  df^fendants,  tbf 
transferree  to  take  no  interest  until  such  registration. 

A  judgment  obtained  by  defendants  against  one  Mary  Anne  Inring,  a  widow,  in  May,  1857, 
being  still  unsatisfied,  she  in  the  following  October  furnished  a  married  woman,  named  Punlop, 
with  money  to  buy  stock  for  her  in  defendants'  Company.  On  I4th  October,  Dunlop  bought 
the  atock,  and  took  and  signed  a  transfer  of  it,  whioh  was  in  due  form,  in  th^  nan^e  of  Ann 
Wataon,  widow.  Defendants  registered  this  transfer,  and  transferred  the  stock  into  that  nam^ 
On  29ih  August,  1858,  Dnnlop,  by  Irving's  directions,  resold  the  stock  in  the  name  of  Watson. 
Plaintiffs  then  pnrchaspd  it  bon&  fide,  and  in  the  belief  that  Dunlop's  name  was  Watson,  and 
that  she  was  a  widow.  A  formal  transfer  from  Dunlop,  by  that  name  and  description,  to 
plaintiffs  was,  on  10th  September,  1858,  registered  by  defendants,  and  the  stock  transferred 
into  platntifis'  names.  Dnnlop  paid  OTcr  to  Irving  the  money  received  from  plaintiffs  for  the 
stock.  Both  in  the  original  purchase  and  in  the  resale,  Dunlop  acted  without  her  husband's 
knowledge  or  intervention,  and  in  collusion  with  and  for  the  sole  benefit  of  Irving,  in  order  to 
prevent  defendants  ft>om  satisfying  their  Judgment  Defendants  believed  both  transactions  to 
be  bon&  fide,  and  that  Dunlop  was  the  person  whom  she  represented  herself  to  be.  On  6th 
Septei^ber,  1858,  Irving,  who  had  not  then  received  from  Dunlop  the  money  paid  by  plaintiib 
for  the  atock,  petitioned  the  Insolvent  Court,  and  the  next  day  that  Court  made  a  vesting  order. 
On  17th  September,  1858,  defendants  first  discovered  the  real  state  of  facts.  On  21st  Octobe^ 
1S5S,  they  cancelled  the  entry  in  their  books  of  the  transfer  of  the  stock  to  plaintiffs,  and 
transferred  the  stock  into  the  name  of  Irving's  assignee  appointed  by  the  Insolvent  Court 
Thereapon  plaintiffs  brought  this  action,  in  whioh  they  claimed  a  mandamus  to  defendants  to 
lector  the  transfer  to  them,  and  to  enter  their  namea  as  proprietors  of  the  stock. 

On  a  case  stated,  after  writ  and  without  pleadings,  setting  out  the  above  facts :  held,  thi^ 
plaintiffs  were  entitled  to  btjo  replaced  on  the  register,  no  fVaud  on  their  part  being  flhown,  ani 
they  having  a  title  (whether  legal  or  merely  equitable  was  immaterial)  to  the  stock.  That 
thelf  names,  having  been  once  placed  by  defendants  on  the  register,  were  not  removable  there- 
from at  the  mecB  will  of  defendanta,  hat  only  on  proof  (of  which  there  waa  none)  of  a  better 
title  in  some  other  person. 

Cask  stated  by  consent  and  by  order  of  Crompton,  J.  after  wn^ 
and  withoat  pleadings. 
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The  writ  of  summons  was  endorsed  with  a  notice  of  claim  for  a 
mandamus,  under  The  Common  Law  Procedure  Act,  1854,  sect 
68,  to  the  defendants,  "  to  cause  an  entry  to  be  made  in  the  book  of 
♦ft  mi  *^®"  defendants'  *Company  "  kept  for  that  purpose,  of  a  transfer 
J  to  the  plaintiffs  of  600t  consolidated  stock  of  the  said  Com- 
pany, being  part  of  900t  consolidated  stock  now  or  lately  standing  in 
the  name  of  Anne  Watson  in  the  books  of  the  said  Company;  and 
to  cause  the  names  of  the  plaintiffs  to  be  entered  in  the  register  book 
of  proprietors  of  consolidated  stock  in  the  said  Company  as  the  pro- 
prietors of  600t  consolidated  stock  in  the  said  Company;  and  to 
cause  a  certificate  or  ticket,  with  the  common  seal  of  the  said  Com- 
pany affixed  thereto,  to  be  delivered  to  the  plaintiffs,  specifying  the 
consolidated  stock  to  which  the  plaintifts  are  entitled  in  the  said 
Company." 

The  defendants  are  incorporated  by  the  name  of  The  South-Eastern 
Eailway  Company  by  stat.  6  &  7  W!  4,  c.  lxxv.,(a  and  by  that  statute 
and  also  by  stat.  6  &  7  Vict.  c.  li.,(6)  the  afltairs  of  the  Company  are 
regulated.  Copies  of  these,  statutes  respectively  were  to  be  taken  as 
part  of  the  case;  and  the  attention  of  the  Court  was  principally 
directed  to  the  109th,  110th,  111th,  112th,  118th,  119th,  and  120th 
sections  of  the  first-mentioned  statute,  and  to  the  30ih,  31st,  32d,  SSd, 
84th,  and  35th  sections  of  the  statute  secondly  mentioned.  Of  these, 
it  is  deemed  sufficient  to  set  out  the  substance  of  the  following  sections 
alone. 

By  stat  6  &  7  W.  4.  c.  Ixxv.,  s.  109,  the  names  of  the  proprietors 
in  the  Company  are  from  time  to  time  to  be  entered  in  a  book,  and  a 
certificate,  under  the  seal  of  the  Company,  is  to  be  delivered  to  each 
♦8141  proprietor,  on  *demand,  specifying  the  share  or  shares  to  which 
-'  he  is  entitled,  on  payment  of  2s,  6d. ;  and  such  certificate  is  to 
be  admitted  in  all  Courts  as  prima  facie  evidence  of  title. 

By  sect.  120,  the  proprietors  of  shares  in  the  undertaking,  their 
executors,  &c.,  are  empowered  "  to  sell  and  dispose  of  any  shares  to 
which  they  shall  be  entitled,  subject  to  the  rules  and  conditions 
herein  mentioned,  and  the  form  of  conveyance  shall  be  by  writing, 
duly  stamped,  and  may  be  in  the  following  words  or  to  the  like  effect, 
varying  the  names  and  descriptions  of  the  contracting  parties  as  the 
case  may  require  (that  is  to  say) :  '  I,  A.  B.,  of  ,  in  consideration 

of  the  sum  of        paid  to  me  by  C.  D.  of  ,  do  hereby  assign  and 

transfer  to  the  said  C.  D.  share  ,  numbered  of  and  in  The  South- 
Eastern  Railway  Company,  to  hold  to  the  said  C.  D.,  his  executors,  Ac, 
subject  to  the  several  conditions  on  which  I  held  the  same  immediately 
before  the  execution  hereof;  and  I,  the  said  C.  D.,  do  hereby  agree  to 
'  accept  and  take  the  said  share  ,  subject  to  the  conditions  aforesaid. 
As  witness  our  hands  and  seals  the      day  of  .'     And  on  every 

Buch  sale  the  deed  or  conveyance  (being  executed  by  the  seller  and 
purchaser)  shall  be  kept  by  the  Company,  or  by  some  secretary  or 
clerk  of  the  Company,  who  shall  enter  in  some  book  to  be  kept  for 

(a)  Local  and  personal,  public.  "  An  Act  for  making  a  railway  from  Th«  Londm  ud 
Croydon  Railway  to  Dover,  to  be  called  The  Sontb-Eaetorn  Railway." 

(6)  Local  ^nd  personal,  public  «  An  Act  to  enable  The  Sonth-Eaatem  Railway  Compasy 
to  extend  the  line  of  their  railway  into  the  town  of  Dover ;  and  to  confer  other  powers  a&d 
priTileges  on  the  said  Company." 
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the  purpose  a  memorial  of  such  transfer  and  sale,  and  endorse  the 
entry  of  such  memorial  on  the  deed  of  sale  or  transfer,  for  which 
entry  and  endorsement  2s.  6d.  and  no  more  shall  be  paid  to  the  Com- 
pany ;  and  the  Company,  or  some  secretary  or  clerk  as  aforesaid,  is 
nereby  required  to  make  such  entry  or  memorial  accordingly ;  and, 
on  demand,  to  make  an  endorsement  of  such  transfer  on  the  back  of 
the  certificate  of  each  share  so  sold,  and  deliver,  the  same  to  the 
♦purchaser  for  his  security,  for  which  endorsement  no  more  r*©-!- 
than  23,  6d.  shall  be  paid  ;  and  such  endorsement  being  signed  '- 
by  such  secretary  or  clerk,  shall  be  considered  in  every  respect  the 
same  as  a  new  certificate ;  and  until  such  memorial  shall  have  been 
made  and  entered  as  before  directed,  the  seller  thereof  shall  remain 
and  be  held  liable  for  all  future  calls,  and  the  purchaser  shall  have 
no  part  or  share  of  the  profits  of  the  undertaking,  nor  any  interest  iu 
respect  of  such  share  paid  to  him,  nor  any  vote  in  respect  thereof  as 
a  proprietor  in  the  undertaking." 

Stat.  6  &  7  Vict.  c.  li.,  s.  32,  empowers  the  Company  to  consolidate 
shares.  Sect.  83  enables  the  proprietors  of  the  consolidated  stock  to 
transfer  it  in  the  same  manner  and  subject  to  the  same  regulations  as 
former  shares  might  have  been  transferred  under  the  former  Act.  By 
sect.  34,  '*  The  form  of  transfer  of  shares  in  the  consolidated  stock 
may  be  in  the  following  words,  or  to  the  like  effect  (that  is  to  say): 
*  I,  A.  B.,  of  ,  in  consideration  of  the  sum  of  £        paid  to  me 

by  C.  D.  of  ,  do  hereby  transfer  to  the  said  C.  D.  £        consoli- 

dated stock  of  and  in  The  South-Eastern  Railway  Company,  standing 
in  my  name  in  the  books  of  the  Company  (or  part  of  the  stock  stand- 
ing in  my  name  in  the  books  of  the  Company),  to  hold  unto  the  said 
C.  D.,  his  executors,  &c.,  subject  to  the  several  conditions  on  which  I 
held  the  same  immediately  before  the  execution  hereof;  and  I,  the 
Raid  C.  D.,  do  hereby  agree  to  accept  and  take  the  said  stock  subject 
to  the  conditions  aforesaid.    As  witness  our  hands  the  day  of 

.' "  Sect.  85  enacts  that  "  The  Company  shall,  from  time  to 
time,  after  consolidation,  cause  the  names  of  the  several  parties 
interested  in  the  consolidated  stock,  with  the  amount  of  interest 
therein  possessed  by  them  respectively,  to  be  entered  in  a  book  r<ioig 
*to  be  kept  for  the  purpose,  and  to  be  called  The  Eegister  •- 
Book  of  Proprietors  of  Consolidated  Stock,  which  book  shall  be 
accessible  at  all  reasonable  times  to  the  several  proprietors.*' 

Pursuant  to  these  enactments,  or  some  of  them,  proper  books  are 
kept  by  the  defendants  wherein  the  transfers  that  are  made  from  time 
to  time  of  the  stock  and  funds  of  the  Company  are  registered,  and 
entries  and  registers  are  made  of  the  names  and  residences  of  the 
several  persons  who  from  time  to  time  are  deemed  to  be  the  owners 
and  proprietors  of  such  stock  and  funds ;  to  whom  certificates  of  such 
ownership  and  property  are  issued  from  time  to  time  by  the  defend* 
ants,  under  the  seal  of  the  Company. 

In  the  year  1.857,  an  action  was  brought  against  the  defendants  by 
one  Mary  Ann  Irving,  of  Manchester,  widow,  in  the  Court  of  Queen  s 
Bench ;  which  was  tried  at  the  Spring  Assizes  at  Liverpool,  in  that 
year,  when  a  verdict  was  found  for  the  defendants.  On  2d  May,  in 
the  same  year,  the  defendants  obtained  judgment  against  the  said 
M.  A.  Irving,  in  the  ^ame  action,  for  the  sum  of  8922.  8«.,  being  the 
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amount  of  tbeir  oosts  of  suit ;  but,  in  consequence  of  the  oonoealment 
of  the  person  and  property  of  the  said  M.  A.  Irving,  the  defendants 
vrere  wholly  unable  to  obtain  any  benefit  from  their  said  judgment 
until  12th  August^  1858,  when  the  said  M.  A.  Irving  was  arrested  by 
the  sherifif  of  Lancashire,  and  imprisoned  in  the  gaol  of  Lancaster, 
under  a  writ  of  ca.  sa.,  dated  6th  October  1857,  duly  issued  at  the 
suit  of  the  defendants  in  execution  of  theL:  said  judgment  During^ 
the  period  which  elapsed  between  the  obtaining  of  the  said  judgment 
by  the  defendants,  and  the  said  arrest  of  M.  A.  Irving,  she  was  poe- 
*R171  ^^^^^  ^^  ^  ^^^  ^^  55tfZ.,  which,  in  October,  *1857,  she  placed 
-'  in  the  hands  of  one  Anna  Blackwood  Dunlop,  the  wife  of  one 
Hugh  Graham  Dunlop,  of  Manchester,  warehouseman,  with  instruc- 
tions to  purchase  for  her  therewith  such  an  amount  of  the  stock  of 
The  South-Eastern  Railway  Company  as  could  be  procured  for  that 
sum.  In  pursuance  of  these  instructions,  the  said  A.  B.  Dunlop,  on 
or  shortly  before  14th  October,  1857,  called  upon  one  John  Fildes^ 
of  Manchester,  stock  and  share  broker,  to  whom  she  was  personally 
unknown,  and,  stating  to  him  that  her  name  was  Ann  Watson,  and 
that  she  was  a  widow,  residing  at  No.  14,  Dorset  Street,  Hulme,  Man- 
chester, requested  him  to  purchase  9002.  consolidated  stock  of  the 
said  Company.  Accordingly,  on  14th  October,  1857,  Fildes  purchased, 
as  requested,  9002.  consolidated  stock  of  the  South-Eastern  Railway 
Company,  and  prepared  the  regular  deed  of  transfer  thereof,  in  order 
that  the  same  might  be  executed  by  the  said  A.  B.  Dunlop,  so  repre- 
senting herself,  as  aforesaid,  as  Ann  Watson ;  and  she  was  accordingly 
described  in  the  said  deed  of  transfer  as  Ann  Watson,  of  No.  14, 
Dorset  Street,  Hulme,  Manchester,  widow.  She  then  executed  the 
said  deed  of  transfer,  by  and  in  the  name  of  Ann  Watson ;  and  she 
then  paid  to  the  said  John  Fildes  the  sum  of  556/.,  being  the  amount 
of  the  purchase-money  of  the  said  stock,  in  the  same  moneys  she  bad 
received  from  the  said  Mary  Ann  Irving  as  aforesaid.  On  21st  Octo- 
ber, 1857,  the  said  900/.  consolidated  stock  of  the  said  Company  was 
transferred  in  the  books  of  the  Company  into  the  name  of  Ann  Wat- 
son, of  Manchester,  widow ;  and  was  so  standing,  and  the  name  of 
Ann  Watson,  of  Manchester,  widow,  appeared  in  the  books  of  the 
Company,  as  the  name  and  description  of  the  proprietor  thereof^  at 

^8181  ^^™^  ^^  ^^  ^^^  arrest  and  imprisonment  of  the  *said  M.  A. 
-'  Irving.  The  purchase  of  the  said  stock  by  the  said  A.  B. 
Dunlop  was  made  solely  with  the  money  and  for  the  benefit  and  on 
the  account  of  the  said  M.  A.  Irving,  and  the  said  A.  B.  Dunlop  and 
M.  A.  Irving  were  therein  acting  in  collusion  together,  with  intent 
to  prevent  the  defendants  from  recovering  out  of  the  said  sum  of 
656/.  their  said  judgment-debt.  The  original  or  maiden  name  of  the 
said  M.  A.  Irving  was  Watson.  Both  the  said  John  Fildes  and  the 
defendants  believed,  at  the  time  as  well  of  the  purchase  as  of  the 
transfer  of  the  stock,  that  the  whole  transaction  was  entirely  boni  fide, 
that  the  name  of  the  said  A.  B.  Dunlop  was  Ann  Watson,  and  that 
ahe  was  a  widow.  The  said  H.  Q.  Dunlop,  the  husband  oC  the  said 
A.  B.  Dunlop,  was  not  in  any  way  a  party  or  privy  to  the  acts  of  his 
wife,  either  in  the  purchase  or  in  the  transfer  of  the  stock.  After- 
wards, the  said  A.  B.  Dunlop,  i^ill  representing  that  her  name  was 
Ann  Watson,  and  that  she  was  a  widow,  requested  the  said  Joim 
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Fildes  to  resell  tbe  said  9002.  consolidated  stock ;  mid  aooordingly  om 
or  about  29th  August,  1858,  upon  the  Stock  Exchange  at  Manchester, 
Fildes  sold  part  of  the  stock,  namely  600Z.  stock,  to  the  plaintiffs^ 
Benjamin  Ward  and  David  Nelson,  and  the  residue  of  the  said  900/; 
stock,  namely  3007.  stock,  to  one  John  Lingard  Boss.  On  Slst 
August,  1858.  the  said  A.  B.  Dunlop,  still  representing  that  her  name 
was  Ann  Watson,  and  that  she  was  a  widow,  executed  a  deed  of 
transfer  of  the  said  600/.  consolidated  stock  to  the  plaintiff,  and  upon 
the  same  day  she  also  executed  a  deed  of  transfer  of  the  said  SOO/* 
consolidated  stock  to  the  said  John  Lingard  Boss.  Each  of  those 
deeds  was  executed  by  her  in  the  name  of  Ann  Watson,  who  was 
therein  described  as  a  widow.  And  thereupon  the  said  John  Fildes, 
still  believing  that  the  said  representation  and  description  of  r*oio 
*the  said  A.  B.  Dunlop  were  true,  then  delivered  to  her  the  •- 
sum  of  644/.  Is,  6c/.,  being  the  proceeds  of  the  sale  of  the  900/.  con- 
solidated stock.  Of  this  sum  of  644/.  7*.  6d  a  portion  was  forthwith 
handed  over  by  the  said  A.  B.  Dunlop  to  the  said  M.  A.  Irving,  who 
then  remained  a  prisoner  as  aforesaid  in  the  gaol  of  Lancaster ;  and 
who,  previously  to  her  so  receiving  the  said  portion  of  the  said  suna 
of  644/.  7s.  6cf.,  that  is  to  say,  on  6th  September,  1858,  had  petitioned 
the  Court  for  the  Belief  of  Insolvent  Debtors  for  her  discharge,  and 
had  also,  on  7th  September,  1868,  filed  her  schedule,  as  directed  by 
the  statute  in  such  case  made  and  provided,  without  making  any 
mention  therein  either  of  the  said  consolidated  stock  or  of  any  of  the 
transactions  relating  thereto,  or  of  any  money  derived  therefrom. 
The  vesting  order  of  the  Insolvent  Court,  vesting  the  estate  and  effects 
of  the  said  M.  A.  Irving  in  the  provisional  assignee  of  the  Court, 
was  made  and  bears  date  on  7th  September,  1858.  The  residue  of 
the  said  sum  of  644/.  75.  6c/.  was  afterwards  disposed  of  by  the  said 
A.  B.  Dunlop  according  to  the  directions  of  the  said  M.  A.  Irving. 
The  deed  of  transfer  of  the  600/.  consolidated  stock  to  the  plaintifls, 
as  the  same  had  been  executed  by  the  said  A.  B.  Dunlop  in  manner 
aforesaid,  having  been  forwarded  by  the  plaintiffs  to  the  defendants 
for  registration,  was,  on  10th  September,  1858,  received  by  the  defend- 
ants, who  thereupon  registered  the  transfer,  and  transferred  the  said 
sum  of  600/.,  consolidated  stock,  from  the  name  of  Ann  Watson,  in 
which  it  was  then  standing  in  the  books  of  the  Company,  to  the  names 
of  the  plaintifiS,  who  were  entirely  ignorant  of  any  fraud  or  mis- 
representation, and  still  believed  that  the  whale  transaction  was  valid 
and  regular  and  bonfi  fide.  A  certificate  of  *proprietorship  of  r^goA 
the  same  stock  was  prepared  by  the  defendants  in  the  names  *- 
of  the  plaintiffs,  but  has  never  been  delivered  to  them  or  either  of 
them.  On  17th  September,  1858,  tbe  defendants  first  became  ac- 
quainted with  the  facts  before  stated,  relative  to  t.be  purchase  of  the 
said  900/.,  consolidated  stock,  by  the  said  A.  B.  Dunlop,  and  the  sub- 
sequent sale  thereof  by  her.  And  upon  the  hearing  of  the  petition 
of  the  said  M.  A  Irving,  at  the  County  Court  of  Lancaster,  on  24th 
September,  1858,  the  defendants  appetu^  by  counsel  to  oppose  her 
discharge,  when  she  admitted  all  the  facta  aforesaid  to  be  true,  but 
refused  to  state  what  she  had  done  with  the  portion  of  the  proceeds 
of  the  sale  which  had  been  banded  to  her,  as  aforesaid,  by  the  said 
A.  B.  Dunlop,  or  what  direotiona  »he  bad  giveo  to  tbe  said  A.  9. 
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Dunlop  for  the  disposal  of  the  residue  thereof.  Whereupon  she  was 
remanded  to  prison,  and  Mr.  Robert  Ivers  Cox,  of  Greenwich,  clerk 
to  The  South-Eastem  Railway  Company,  was,  by  order  of  the  Court, 
appointed  assignee  of  her  estate  and  effects,  and  he  thereupon  accepted 
the  appointment,  and  signed  a  memorandum  of  such  acceptance  in  the 
margin  of  the  order ;  and,  on  21st  October,  1858,  he  delivered  to  the 
defendants  a  statutable  declaration  that,  by  virtue  of  such  appoint- 
ment  and  his  acceptance  thereof,  ''  the  sum  of  9002.  South-Eastem 
Railway  Consolidated  Stock,  now  standing  in  the  name  of  Ann  Wat- 
son, described  as  of  14,  Dorset  Street,  Hulme,  Manchester,  widow,'* 
had  "  been  passed  to  and"  was  ''  now  vested  in"  him  as  the  assignee 
of  M.  A.  Irving.  Whereupon  the  defendants  cancelled  the  entries 
which  had  been  made  in  their  books,  transferring  the  said  sum  of 
600^  consolidated  stock  to  the  names  of  the  plaintiffs ;  and  they  then 
*89n  t^si^isferred  in  their  books  the  whole  of  the  900/.  consolidated 
^  *stock  to  the  name  of  the  said  Robert  Ivers  Cox,  as  such 
assignee  as  aforesaid.  The  defendants  had  since  been  requested  by 
the  plaintiff  to  register  the  transfer  of  600Z.  consolidated  stock  of  the 
Company  to  them,  in  the  books  of  the  Company,  and  to  place  the 
plaintiffs*  names  in  the  books  of  the  Company  as  the  registered  pro- 
prietors of  that  stock ;  which  the  defendants  wholly  refused  to  do.  A 
like  request  had  also  been  made  to  the  defendants,  by  John  Liugard 
Ross,  to  register  the  transfer  to  him  of  the  3002.  consolidated  stock ; 
which  the  defendants  had  met  by  a  like  refusal. 

The  question  for  the  opinion  of  the  Court  was,  Whether,  under  all 
the  above  circumstances,  and  having  regard  to  the  said  two  Acts  of 
Parliament,  and  more  especially  to  the  sections  thereof  above  referred 
to,  the  plaintiffs  were  entitled  to  maintain  the  action,  and  to  compel 
the  defendants  to  register  the  transfer  so  made  to  the  plaintiffs  as 
aforesaid,  and  to  place  their  names  in  the  books  of  the  Company,  as 
the  registered  proprietors  of  the  said  600/.  consolidated  stock  of  the 
Company. 

If  the  Court  should  be  of  opinion  in  the  affirmative,  judgment  was  to 
be  entered  for  the  plaintiffs  for  the  amount  of  the  dividends  accrued 
due  on  the  600Z.  consolidated  stock  up  to  the  time  of  the  entry  of  the 
judgment,  with  taxed  costs.  And  a  writ  of  mandamus  was  to  be 
issued,  to  thd  effect  prayed  by  the  endorsement  on  the  writ  of  sum- 
mons. But  if  the  Court  should  be  of  opinion  in  the  negative,  judg- 
ment was  to  be  entered  for  the  defendants,  with  taxed  costs. 

Badeley,  for  the  plaintiffs. — The  question  is,  whether  a  person 
purchasing  the  stock  of  a  Company,  bonS  fide  and  for  valuable  con- 
*8921  si^^^^^i^^i  **  ^^®  market-price,  *and  in  the  ordinary  manner, 
^  is  to  lose  it  because  of  an  antecedent  fraud  by  the  vendor 
upon  the  Company.  No  valid  reason  can  be  suggested  why  the 
vendee's  title  to  the  stock  should  be  affected  by  such  fraud,  to  which 
he  was  no  party,  and  of  which  he  knew  nothing.  [Cockbubn,  C.  J. 
— ^Mrs.  Dunlop,  of  whom  the  plaintiffs  bought  the  stock,  was  entered 
on  the  Company's  register  in  a  false  name  and  as  a  widow ;  whereas, 
as  it  turns  out,  she  was  a  married  woman.  As  such,  could  she  trans- 
fer any  title  to  the  plaintiffs  ?]  It  is  too  late  for  the  Company  to  raise 
the  question  of  title.  They  are  estopped  by  their  conduct  in  having 
'  put  Mrs.  Dunlop  on  the  register  as  Mrs.  Watson,  and  as  a  widow. 
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They  were  bound  to  make  iiiquiry  into  the  truth  of  her  desfeription 
of  herself,  before  taking  that  step.  By  registering  her  as  they  did, 
they  enabled  her  to  sell  the  stock  to  the  plaintiffs;  and  have,  more- 
over, ratified  that  sale  by  registering  the  transfer  from  her  to  the 
plaintiffs.  But,  in  fact,  Mrs.  Dunlop's  husband  never  had  any  title  to 
the  stock ;  his  wife  having  acted  throughout  the  transaction  as  a  mere 
agent  for  Mary  Ann  Irving.  [Blackburn,  J. — The  wife  could  not 
make  her  husband  a  shareholder,  without  his  authority.] 

The  Court  here  called  upon  T,  Jones  (Northern  Circuit),  contrd. 

T,  Jones,  for  the  defendants. — The  plaintiffs  have  no  title  to  the 
stock.  The  vesting  order  in  Irving's  insolvency  was  made  on  7th 
September,  1858 ;  but  the  transfer  of  the  stock  from  Mrs.  Dunlop,  or 
Watson,  to  the  plaintiffs  was  not  registered  by  the  defendants  till  the 
lOth  of  that  month.  At  that  date,  therefore,  Mrs.  Dunlop,  assuming 
her  position  to  have  been  that  of  a  *mere  agent  for  Irving,  r»ooQ 
had  no  longer  authority  to  assign  the  stock,  and  the  defendants  '- 
are  not  estopped  by  their  registration  of  the  assignment.  The  prin- 
cipal point,  however,  upon  which  the  defendants  rely  is,  that  Mrs. 
Dunlop,  being  a  married  woman,  could  transfer  no  interest  whatever 
in  the  stock  to  the  plaintiffs.  The  form  of  conveyance  of  shares 
given  in  stat.  6  &  7  W.  4,  c.  Ixxv.,  s.  120,  and  that  of  transfer  given 
in  stat.  6  &  7  Vict.  c.  li.,  s.  84,  both  contemplate  a  transfer  by  a  ven- 
dor who  has  a  good  title  to  make  it,  which  a  married  woman  cannot 
have.  [CocKBURN,  C.  J. — Would  not  a  Court  of  equity,  under  the 
circumstances  in  this  case,  compel  Mr.  Dunlop  to  join  in  perfecting 
the  transfer  to  the  plaintiffs,  if  his  intervention  is  necessary  to  its 
validity  ?  Moreover,  assuming  that  the  plaintiffs  have  only  an  equi- 
table title,  is  it  open  to  the  defendants  to  question  that  title,  after 
registering  it?]  If  a  Court  of  equity  would  interfere  to  perfect  the 
plaintiffs'  title,  it  would  do  so  only  subject  to  all  the  equities  of  the 
various  parties.  [Crompton,  J. — I  have  always  thought  that  a  Com- 
pany cannot  alter  or  cancel  the  registration  of  a  transfer  of  shares, 
when  once  made.]  Hare  v.  London  and  North  Western  Railway 
Company,  8  Weekly  Rep.  352,  is  a  recent  authority  to  the  contrary. 
Suppose  that  a  Company  registers  a  forged  transfer,  can  it  be  said 
that  they  may  not  rectify  the  mistake  on  discovering  the  forgery  ? 
They  cannot  be  liable  both  to  the  original  shareholder  and  to  the 
transferree  under  the  forgery,  who  has  no  title.  [Crompton,  J. — Did 
not  the  defendants,  by  registering  the  stock  in  the  name  of  Ann  Wat- 
son, widow,  in  effect  make  a  representation  that  there  was  such  a 
person,  and  that  she  was  the  proprietor,  such  *that  a  reason-  r^ooj. 
able  man  would  believe  that  it  was  meant  that  he  should  act  '- 
upon  it ;  and  are  they  not,  therefbre,  within  the  principle  laid  down 
in  Freeman  v.  Cooke,  2  Exch.  854,t  estopped  from  denying  the  truth 
of  that  representation,  as  against  the  plaintiffs,  who  have  altered  their 
position  by  acting  upon  it  as  true  7  j  In  putting  the  name  of  Ann 
Watson  on  the  register,  the  defendants  performed  a  mere  ministerial 
act ;  and  they  by  no  means  thereby  warranted  her  title  to  the  stock 
to  be  a  good  one.  The  sole  object  of  registration  is  to  settle  the  title 
of  the  person  registered  to  be  treated  as  a  shareholder  by  the  Com- 
pany, and  to  receive  dividends;  not  to  warrant  suob  person  as  a 
shareholder  to  strangers  who  afterwards  purchase  from  him.    Mom* 
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over,  none  but  the  legal  owners  of  shares  have  a  right  to  be  on  the 
register;  and  although  the  plaintiffs  were  once  on  it,  their  position  is 
now  the  same  as  though  they  had  never  been  so.  In  order  to  estab- 
lish their  claim  to  be  re-registered,  they  must  show  that  they  pur- 
chased from  the  last  legal  owner.  This  they  fail  to  do;  for  Mrs. 
Dunlop  never  acquired  any  legal  title  to  the  stock.  Either  she  was, 
as  a  feme  covert,  under  a  disabililv  to  accept,  in  pursuance  of  stats. 
6  &  7  W.  4,  c.  Ixxv.,  s.  120,  and  6  "^4  7  Vict.  c.  li.,  s.  34,  the  transfer 
to  her  from  the  holders  of  whom  she  bought,  to  the  validity  of  which 
her  husband's  assent  was  requisite ;  or,  if  that  transfer  had  any  effect^ 
it  operated  to  vest  the  property  in  the  stock  in  her  husband,  who 
alone  had  power  to  transfer  it  afterwards.  All  the  authorities  bear 
out  the  proposition  in  Com.  Dig.  tit.  Baron  and  Feme  (Q),  that 
*'  generally  a  ferae  covert  has  no  pow6r  to  make  a  contract  without 
*82n  ^^^  husband ;  and  therefore  such  *contract  is  absolutely  void." 
-'  [CocKBURN,  C.  J. — Conceding  all  this,  have  not  the  piaintiflSs» 
by  being  at  one  time  put  on  the  register,  and  so  acknowledged  by  the 
Company  as  shareholders,  acquired  a  vested  right  to  remain  on  the 
register,  even  though  they  bought  of  a  person  not  entitled  to  transfer; 
unless  fraud  on  their  part,  or  a  better  intervening  title  in  some  one 
else,  is  shown  ?]     Hare  v.  London  and  North  Western  Railway  Com- 

Eany,  8  Weekly  Bep.  352,  shows  that  the  plaintiffs  have  no  such  right, 
aving  no  legal  interest  in  the  stock.  [Cockburn,  C.  J. — According 
to  your  argument,  the  Company  may  apply  the  dividends  of  shares 
to  their  own  use,  in  every  instance  in  which  they  can  ascertain  that 
the  registered  proprietor  has  no  legal  title ;  and  that,  although  no  one 
else  claims  the  shares  adversely  to  him.]  Stat.  6  &  7  W.  4,  c.  Ixxv., 
9.  120,  provides  that  no  interest  in  shares  shall  pass  to  a  purchaser 
till  a  memorial  of  the  transfer  and  sale  has  been  made  and  entered  ; 
and  that  entry  must  go  for  nothing  if  the  transfer  is  invalid.  [Cock- 
burn,  C.  J.— -Surely  the  Company  cannot  be  permitted  to  cancel  the 
transfer  mero  motu,  after  they  have  registered  it.]  If  not,  it  mast 
follow  that  they  are  estopped  from  denying  the  title  of  any  one  who 
can  contrive,  by  fraud  or  forgery,  to  get  on  the  register. 

Cockburn,  C.J. — lam  of  opinipn  that  our  judgment  must  be  for 
the  plaintiffs.  We  start  with  the  fact  that  the  plaintiffs  were  regis- 
tered by  the  Company,  the  defendants,  as  shareholders.  The  question, 
therefore,  which  it  is  necessary  to  decide  is,  whether  the  Company, 
^8231  ^^^^^o  ^^^  registered  a  person  as  a  shareholder,  are  ^entitled 
^  proprio  motu  to  strike  him  ofif  the  register.  I  am  far  from 
aaying  that  there  can  be  no  cases  in  which  this  might  lawfully  be  done ; 
that  it  could  not,  for  instance,  be  done  in  cases  of  fraud  or  forgery, 
and  the  like.  But  in  the  present  case  the  plaintiff  had  a  good  equi- 
table right  to  have  their  names  placed  and  retained  upon  the  register,  _ 
111  though  their  legal  title  may  possible  be  defective.  Can,  then,  the 
Company,  hi^ving  chosen  to  put  upon  the  register  persons  having  a 
perfectly  good  equitable  title  to  be  there,  afterwards  of  their  own 
mere  will  and  pleasure  take  those  persons  off  it,  on  the  simple  ground 
that  there  is  a  Qaw  in  their  legal  title?  If  so,  it  follows  that,  wheiv 
ever  the  Company  can  pick  a  hole  in  the  legal  title  of  a  shareholder, 
th/ey  mny  remove  his  name  from  (he  register,  treat  his  shares  u 
Moogi9g  to  PQ  one^  and  appropriate  them  (^iid  tbe  dividends  upim 
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them  to  their  own  use.  The  argument  for  the  defendants  must  ^o  to 
that  extent,  and,  resulting  as  it  does  in  such  a  monstrous  proposition, 
cannot  be  supported.  But,  here,  the  Company  have  done  more  than 
remove  the  plaintiff's  names;  they  have  substituted  for  them  the 
name  of  the  assignee  under  Mary  Ann  Irving's  insolvency.  Now  it 
is  clear  that  she  never  had  any  but  an  equitable  interest  in  the  stock : 
and  her  assignee  would  have  taken  no  greater  interest  than  she  had, 
even  had  she  not  parted  with  it  before  her  insolvency.  She  had,  how- 
•  ever,  before  then,  parted  with  it,  and  it  had  become  vested  in  the 
plaintiff ;  so  that  her  assignee,  at  best,  took  an  equity  subsequent  and 
subordinate  to  that  of  the  plaintiffs.  The  Company,  therefore,  were 
clearly  not  justified  in  placing  the  name  of  the  assignee  on  the  register. 
Persons,  as  the  plaintiffs,  whose  names  are  once  on  the  register,  have 
a  right  to  have  them  retained  there,  unless  the  Company  can  show 
♦a  sufficient  reason  for  taking  them  off;  in  order  to  wnich  the  r*Qo7 
Company  must  establish  either  that  danger  will  arise  to  them-  *- 
selves  from  the  retention,  or  that  others  have  a  better  title,  in  law  or 
in  equity,  to  the  shares,  than  the  registered  holders.  In  this  case  the 
Company  has  failed  to  show  any  such  justification  for  their  conduct. 

Crompton,  J. — I  am  of  the  same  opinion.  It  is  suflicient  for  us  to 
say  that  the  plaintiffs'  names,  having  been  put  on  the  register,  cannot 
be  taken  off  unless  the  Company  can  show  that  some  one  else  has  a 
better  title ;  and  the  Company  has  shown  nothing  of  the  sort.  I  do 
not  mean  to  say  that  there  may  not  be  cases,  cases  of  fraud  for 
instance,  in  which  a  Company  would  be  justified  in  removing  the 
name  of  a  proprietor  from  tTieir  register.  Having  regard,  however, 
to  the  provisions  of  the  present  Company's  Acts  of  Parliament,  it  is 
plain  that  a  person  who  is  once  put  on  the  register  acquires  thereby  a 
status  of  proprietorship,  from  which  he  can  be  displaced  only  by  some 
one  who  has  a  better  title.  If  it  were  otherwise,  the  Company  might 
oust  a  present  proprietor  by  finding  out  a  flaw  in  the  title  of  a  pre- 
vious holder  seven  or  eight  years  back.  It  is  said  for  the  defendants 
that  Mrs.  Dunlop,  being  a  married  woman,  could  not  make  a  valid 
transfer  of  the  stock  to  the  plaintiffs.  Whether  she  could  or  could 
not  do  so  is  a  point  open  to  question.  Assuming,  however,  that  she 
could  not,  still,  the  defendants,  by  registering  the  transfer  from  her, 
have  acted  as  if  she  could ;  and  I  very  much  doubt  whether  they  have 
not  thereby  estopped  themselves  from  now  setting  up  that  she,  as  a 
married  woman,  could  not  transfer.  That,  however,  it  is  unnecessary 
to  *decide.  The  plaintiffs  are  sufficiently  entitled  to  our  judg-  r*ooo 
-nent  on  the  ground  that  they  are  in  possession  of  the  stock,  »• 
have  been  registered  as  proprietors  of  it,  and  cannot  be  ousted  from 
their  proprietorship  and  struck  off  the  register,  except  by  some  one 
who  can  show  a  better  title ;  and  that  no  such  person  has  appeared. 

(Hill,  J.,  was  absent.) 

Blackburn,  J. — I  am  of  the  same  opinion.  The  stock,  the  subject 
of  the  present  controversy,  was,  in  October,  1857,  transferred  by  the 
•then  holder  to  Ann  Watson,  and  the  transfer,  which  was,  to  all 
appearance,  correct,  was,  in  the  same  month,  registered  by  the  Com- 
i>any,  the  defendants.  Ann  Watson  continued  on  the  register  till 
lOth  September,  1858,  when  the  Company  registered  a  transfer  in  duo 
4orm  from  her  to  the  plaintiffs.    On  17th  September,  1858;  the  Com* 
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pany  for  tfae  first  time  discovered  that  Ann  Watson's  real  name  was 
Danlop,  that  she  was  a  married  woman,  and  that  she  had  both  pur- 
chased and  resold  the  stock  without  her  husband's  knowledge  or 
intervention,  and  as  a  trustee  for  one  Mary  Ann  Irving.  Thereupon 
they  struck  the  plaintiffs*  names  off  the  register  and  substituted  the 
name  of  Irving's  assignee  in  insolvency,  being  a  person  who,  at  most^ 
bad  but  an  equitable  interest  in  the  stock.  Now,  all  that  is  necessary 
for  us  to  decide,  in  this  state  of  things,  is,  whether,  after  the  plaintiff 
had  become  possessed  of  the  stock  and  had  been  formally  registered 
as  proprietors,  the  Company  did  not  stand  to  them  in  a  position  anal- 
ogous to  that,  for  instance,  of  a  tenairt  who  has  attorned  to  his  landlord ; 
*8291  ^^  ^  °^^  ^  be  justified  in  striking  them  off  the  register  *oa 
^  the  ground  that  their  title  is  bad,  unless  some  one  else  comes 
forward  and  proves  a  title  paramount.  It  appears  to  me  that  the 
Company  are  in  that  position.  I  do  not  wish  to  be  taken  as  saying 
that  the  Company  are  absolutely  estopped  from  disputing  the  plain- 
tiff's title,  so  as  to  be  liable  to  them  as  well  as  to  any  one  who  can 
show  a  title  paramount.  As  to  that  I  say  nothing ;  it  is  sufficient  for 
the  purposes  of  my  judgment,  that  in  the  present  case  no  such  title 
paramount  has  in  fact  been  shown. 

Judgment  for  the  plaintiff. 

As  to  how  far  the  registry  of  the  North  American  Mining  Co.,  4  Mich, 

transfer  of  stock  hy  a  corporation  will  465 ;  Pollock  v.  National  Bank,  3  Seld. 

estop  it  from  qnestioning  the  title  of  N.  Y.  R.  274 ;  Helm  v,  Swiggert,  12 

claimants   to  it,  see  Mendlehaam   v.  Ind.  194. 


The  Churchwardens  and  Overseers  of  ALL  SAINTS,  POPLAR, 
Appellants,  v.  The  Clerk  of  the  Peace  for  MIDDLESEX,  Re- 
spondent.   May  2. 

An  order  of  jastices,  under  stat  10  A  17  Vict.  o.  97,  8.  98,  obtained  at  the  instance  of  the 
parish  by  which  a  pauper  Innatio  has  been  sent  to  an  asylum,  and  adjudging  him  to  be  charge- 
able to  the  county  in  which  he  is  found,  on  the  ground  that  he  is  not  settled  in  that  parish,  and 
that  his  parish  of  settlement  cannot  be  ascertained,  is  an  interim  and  not  a  final  order.  Tbe 
county  is,  therefore,  not  estopped  by  submission  to  it  from  afterwards  obtaining  orders  of 
justices  under  sect.  99,  adjudging  the  pauper  to  be  settled  in  the  parish  which  obtiuned  the 
first  order,  and  requiring  that  parish  to  pay  for  his  future  maintenance. 

Case  stated  by  consent  and  by  Judge's  order,  under  stat  12  &  13 
Vict.  c.  45,  s.  11. 

William  Baker,  having  become  chargeable  to  the  parish  of  All  Saints, 
Poplar,  in  the  county  of  Middlesex,  was,  on  5th  November,  1839,  sent, 
under  an  order  of  magistrates,  to  The  Hanwell  Lunatic  Asylum,  as 
a  lunatic.  His  maintenance  there  was  paid  by  the  Poplar  Union,  on 
account  of  the  said  parish  of  All  Saints,  Poplar,  which  is  included  in 
the  said  Union.     This  continued  *until  27th  October,  1851, 


'830] 


when  the  said  William  Baker  was,  under  an  order  of  magistrates, 


removed  to  the  Lunatic  Asylum  at  Colney  Hatch,  in  the  saia  county 
of  Middlesex.  He  there  remained,  at  the  expense  of  the  parish  of 
All  Saints,  Poplar  until  16th  October,  1858.    Before  16th  October, 
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1858,  tea  days'  notice  was  given,  by  the  overseers  of  the  poor  of  the 
said  parish  of  All  Saints,  Poplar,  to  the  clerk  of  the  peace  of  the  said 
county  of  Middlesex,  that  the  said  overseers  would,  at  the  expiration 
of  the  said  ten  days,  apply  to  the  justices  of  the  peace  for  the  county 
of  Middlesex  for  an  order,  under  the  statute  in  such  case  made  and 
provided,  adjudicating  the  said  William  Baker  to  be  chargeable  to 
the  said  county.  On  16th  October,  1858,  the  said  overseers  attended 
before  the  said  last-mentioned  justices  and  applied  for  the  last-men- 
tioned order;  and  J.  W.  Allen,  attorney  at  law,  attended  on  behalf 
of  the  said  clerk  of  the  peace  and  opposed  the  making  of  the  order, 
on  the  ground  that  the  last  legal  settlement  of  the  said  W.  Baker  was 
in  the  said  parish  of  All  Saints,  Poplar.  The  said  justices  inquired 
into  the  matter  and  made  an  order,  adjudicating  the  chargeability  to 
the  said  county,  under  stat.  16  &  17  Vict  c.  97,  s.  98.  After  the 
making  of  the  said  order,  the  treasurer  of  the  said  county  paid  to  the 
guardians  of  the  Poplar  Union,  on  behalf  of  the  said  parish  of  All 
Saints,  Poplar,  the  several  sums  of  money  mentioned  in  the  said 
order.  The  said  order  has  not  been  set  aside  or  interfered  with, 
unless  the  Court  shall  be  of  opinion  that  the  order  hereinafter  men- 
tioned interferes  with  it.  On  8th  February,  1859,  the  said  clerk  of 
the  peace  applied  to  two  justices  of  the  peace  for  the  same  county, 
and  obtained  from  them,  ex  parte,  an  order  adjudicating  the  settle- 
ment of  the  said  W.  *Baker  in  the  said  parish  of  All  Saints,  r#oo-i 
Poplar,  under  stat.  16  &  17  Vict.  c.  97,  s.  99.     An  order  for  L 

the  future  maintenance  of  the  said  W.  Baker,  and  for  repayment  to 
the  said  treasurer  of  the  said  moneys  so  paid  under  the  order  of  16th 
October,  1858,  as  aforesaid,  was  also  then  made  under  the  said  last- 
mentioned  section.  Notice  of  appeal  was  given,  against  these  orders, 
to  the  General  Quarter  Sessions  of  the  Peace  for  the  county  of  Mid- 
dlesex. On  16th  October,  1858,  when  the  order  was  made,  the  said 
W.  Baker  was  settled  in  the  parish  of  All  Saints,  Poplar,  and  from 
that  day  up  to  the  present  time  the  last  legal  settlement  of  the  said 
W.  Baker  was  and  is  in  the  said  parish  of  All  Saints,  Poplar,  under 
the  same  settlement. 

The  question  for  the  opinion  of  the  Court  was,  Whether,  inasmuch 
as  the  order  of  16th  October,  1858,  had  not  been  set  aside  or  interfered 
with  on  8th  February,  1859,  the  justices  who  made  the  orders  of  8th 
February,  1859,  had  jurisdiction  to  make  them.  If  the  Court  should 
answer  this  question  in  the  negative,  then  the  orders  of  8th  February, 

1859,  were  to  be  quashed ;  if  in  the  affirmative,  then  those  orders 
were  to  be  confirmed. 

Poland,  for  the  respondent. — The  justices  who  made  the  orders  of 
8th  February,  1859,  had  jurisdiction  to  make  them.  The  question 
turns  on  the  construction  to  be  put  upon  stat.  16  &  17  Vict.  c.  97, 
sects.  98  and  99.  By  sect.  98,  "  If  any  pauper  lunatic  be  not  settled 
in  the  parish  by  which"  "he  is  sent  to  any  Asylum,"  "and  it  cannot 
be  ascertained  in  what  parish"  he  "  is  settled,"  the  overseers  of  the 
first-mentioned  parish  may  give  ten  *days'  notice  to  the  clerk  r+ogo 
of  the  peace  of  the  county  in  which  such  lunatic  was  found,  ^ 
to  appear  before  two  justices  of  that  county,  who  may  "inquire  into 
the  circumstances  of  the  case,  and"  ''adjudge"  the  "lunatic  to  bo 
chargeable  to  such  county,"  and  order  the  treasurer  of  the  county  to 
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pay  the  expenses  incurred  in  tbe  matter.    Sect.  99  enacts  that  "^  U, 
after  any  pauper  lunatic  has  been  sent  to  an  Asylum/'  "and  has  been 
adjudged  to  be  chargeable  to  a  county,  such  county  procure  such 
lunatic  to  be  adjudged  to  be  settled  in  any  parish,  it  shall  be  lawful 
for  any  two  justices"  ''  to  make  an  order  upon  the  guardians  of  the 
Union  to  which  such  parish  belongs"  **  for  pajnneat  to  the  treasarer 
of  the  said  county  of  all  expenses  and  moneys  paid  by  such  treaaarer 
as  hereinbefore  is  providen/'  and  also  for  payment  of  the  reasonable 
•  charges  of  the  future  maintenance  of  the  lunatic.    It  should  be 
observed  that  sect.  95  provides  that  '*  when  any  pauper  lunatic  is 
confined  under  the  provisions  of  this  Act  he  shall,  for  the  purposes 
of  this  Act,  be  chargeable  to  the  parish  from  which"  ''he  has  been 
sent)  unless  and  until  such  parish  shall  have  established,  under  the 
provisions  herein  contained,  that  such  lunatic  is  settled  in  some  other 
parish,  or  that  it  cannot  be  ascertained  in  what  parish  such  lunatic  is 
settled."    It  will  be  contended  by  the  other  side  that  the  order  of 
16th  October,  1858,  made  under  sect.  98,  adjudicating  the  lunatic  to 
be  chargeable  to  the  county  of  Middlesex,  was  a  ju(^ment  between 
the  parties  binding  for  all  time,  and  precluding  the  respondent  from 
afterwards  showing  that  the  lunatic  was  settled  in  the  appellant 
parish.    That  order,  however,  was  merely  an  interim  order,  not  deter- 
*8331   ^^^^^"^8  where  the  pauper's  *settlement  was,  but  founded  on 
^  the  fact  that  the  parish  of  his  settlement  could  not  then  be 
ascertained.    Wilson  v.  Overseers  of  Liverpool,  17  Q.  B.  303  (E.  C. 
L.  B.  vol.  79),  decided  on  the  construction  of  similar  enactments  in 
the  former  Act,  8  &  9  Vict.  c.  126,  shows  that  no  appeal  lies  against 
such  an  order.    Sect  108  of  the  present  Act,  giving  an  appeal  to  the 
Sessions  to  guardians  and  overseers  against  an  order  adjudging  the 
settlement  of  a  lunatic,  could  not  be  taken  advantage  of  by  a  clerk  of 
the  peace,  who  is  not  there  mentioned.    It  is  reasonable  to  suppose 
that  the  Act  gives  him  no  appeal  because  the  county  is  at  liberty  to 
procure  another  order,  under  sect.  99,  adjudging  the  real  settlement 
of  the  lunatic,  as  soon  as  that  can  be  discovered. 

(He  was  then  stopped.) 

Metcalfe,  contri. — The  order  of  16th  October,  1858,  having  been 
made  between  the  same  parties  as  those  between  whom  the  orders  of 
8th  February,  1859, 'were  made,  is  binding  and  conclusive  on  them 
until  it  has  been  set  aside.  [CocKBURN,  C.  J. — One  of  the  orders  of 
February,  1859,  has  in  effect  set  that  of  October,  1858,  aside,  by 
adjudicating  the  settlement  of  the  lunatic  to  be  in  the  appellant 
parish.]  The  second  order  was  obtained  ex  parte,  and  ought  not  to 
bind  the  appellants. 

CocKBURN,  C.  J. — Sect.  98  of  the  Act  concludes  with  a  proviso 
"  that  every  county  to  which  any  pauper  lunatic  is  adjudged  to  be 
chargeable  as  aforesaid  may  at  any  time  thereafter  inquire  as  to  the 
parish  in  which  such  lunatic  is  settled,  and  may  procure  such  lunatic 
*ft^  il  ^^  *^®  adjudged  to  be  settled  in  any  parish."  These  words  are 
'  J  quite  wide  enough  to  satisfy  us  that,  notwithstanding  an  order 
has  been  made  under  that  section,  adjudging  a  pauper  lunatic  to  be 
chargeable  to  a  county,  the  county  is  not  precluded  from  afterwards 
showing  where  the  real  settlement  of  the  lunatic  is.  It  is  quite  clear 
that  the  intention  of  the  Legislature  was  that  the  county,  though  it 
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has  submitted  to  such  an  order,  may  afterwards  go  before  the  magis- 
trates for  a  second  order  to  set  the  question  of  the  lunatic's  settlement 
right  and  relieve  the  county  from  further  expense  which  ought  not 
to  fall  upon  it.  This  construction  of  the  section  is  consistent  with 
the  general  scope  of  the  Act.  I  am  of  opinion,  therefore,  that  the 
first  order  was  only  an  interim  order,  and  that  the  subsequent  orders 
are  good. 

Cbokpton,  J. — I  am  of  the  same  opinion.  It  would  be  quite  an 
exception  to  the  general  rules  as  to  the  adjudication  of  a  pauper's 
settlement,  were  we  to  hold  that  an  order  of  justices  from  which  ther9 
is  no  appeal  is  final.  It  is  quite  clear  to  me,  from  the  last  proviso  to 
sect.  98  of  the  Act  that  the  Legislature  contemplated  that  an  order 
such  as  that  of  16th  October,  1858,  in  the  present  case,  should  be 
interim  only,  and  not  final.  Great  inconvenience  would  ariso,  if  a 
parish  which  knows  nothing  of  the  settlement  of  a  lunatic  pauper 
could,  by  obtaining  an  order  making  him  chargeable  to  the  county 
in  which  he  then  is,  for  ever  preclude  the  county  from  shoTving  that 
in  reality  his  settlement  is  in  that  parish.  The  words  and  the  spirit 
of  the  Act  are  equally  against  the  construction  which  would  lead  to 
that  result. 

*HlLL,  J. — I  also  am  of  opinion  that  the  justices  had  full  r»oo- 
jurisdiction  to  make  the  orders  of  8th  February,  1859.  They  ^  ^^ 
clearly  had,  if  we  construe  the  concluding  proviso  in  sect  98  accord- 
ing to  its  plain  and  literal  meaning ;  and  we  ought  to  do  so  unless  we 
find  something  in  some  other  part  of  the  Act  to  lead  us  to  infer  that 
a  different  sense  was  intended.  No  such  inference  here  arises ;  and 
we  have  this  further  reason  for  construing  the  proviso  according  to 
its  plain  meaning,  that  the  order  of  16th  October,  1858,  was  one  from 
which  there  was  no  appeal. 

Blackbubn,  J. — I  am  of  the  same  opinion.  Had  it  been  intended 
that  an  order  such  as  that  of  16th  October,  1858>,  should  be  final  and 
eonclusive  on  the  parties,  if  upheld,  the  Legislature  would  have  given 
an  appeal  from  it.  Th6  fact  that  no  such  appeal  would  lie  tends 
strongly  to  show  that  the  order  is  a  mere  interim  order ;  and  Ihat 
view  of  it  is  confirmed  by  the  plain  and  literal  meaning  of  tha  last 
proviso  to  the  98th  section.  Judgment  for  the  responde&t. 


♦The  QUEEN  v.  BRADSHAW    and  Others,  Justices   of   .^r.^^ 
WABWICKSHIRE,  and  NEWSAM.    May  6.  L  o6^ 

If,  at  t]i«  hearing  by  Justieei  of  a  sninmons  against  A.  for  non-payment  of  a  poor-rale,  it 
appean  that  the  rate  is  good  on  its  faoe  and  nnappealed  against,  and  that  A.  is  achiatly  th* 
occupier  of  the  rated  property  in  the  rating  parish,  Ihe  Justiees  are  bound  to  ime  a  dletren* 
warrant  to  enforce  the  rate;  and  hare  no  jurisdietion  to  inquire  whether  A.'s  oocop^ion  is  or 
is  not  benefloialy  the  nature  of  the  occupation  being  gronnd  only  for  appeal  ta  the  Quarter 
Sessions  against  the  rate. 

BiBTON  had  obtained  a  rule,  under  stat.  11  &  12  Viet.  c.  44,  s.  5^ 
calling  on  John  Johnson  Bradshaw  and  two  other  justices  of  War- 
wickshire, and  on  Philip  William  Newsam,  to  show  cause  why  the 
said  justices  should  not  issue  a  distress-warrant  to  levy  on  the  goods 

•     X.  4  B.,  VOL.  n. — 80 
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of  Newsam  IZ.  is.  Sd.,  the  amount  assessed  upon  him  bj  a  poor-rate 
of  5th  October,  1859,  for  the  parish  of  Leamington  Priors. 

It  appeared,  from  the  affidavits  on  which  the  rule  was  obtained, 
that  the  rate  was  duly  made  and  published  on  5th  October,  1859,  and 
in  it  the  executors  of  the  Rev.  Clement  Newsam,  deceased,  were 
assessed  at  1/.  4s.  Sd,y  in  respect  of  a  house,  garden,  and  ground.  No 
appeal  had  been  made  against  this  rate.  The  said  Clement  Newsam 
died  in  February,  1859,  having,  up  to  his  death,  been  in  the  personal 
occupation  of  the  house  and  ground.  The  defendant  Newsam  was 
one  of  the  executors  of  the  will  of  the  deceased,  and  duly  proved  the 
will,  and  took  possession  of  the  premises  and  furniture.  A  consider- 
able portion  of  the  furniture  waa  divided  among  the  legatees,  and  the 
chief  part  of  the  rest  was  removed  in  July,  1859,  when  the  honse 
was  advertised  to  be  sold  or  let  unfamished.  An  old  servant  was 
left  in  the  house  to  take  care  of  it,  and  to  show  it  to  applicants,  till 
the  following  November,  when  a  sale  of  the  remaining  furniture  look 
*8371  P'*^®'  ^^^  ^^^  house  was  then  *left  without  anybody  in  it, 
J  Thi«  servant  was,  under  the  will,  allowed  the  privilege  of 
selecting  certain  pieces  of  the  furniture  which  was  left  in  the  house 
which  he  did  between  May  and  November. 

The  defendant  Newsam,  having  refused  to  pay  the  rate  on  demand 
was  summoned  before  the  justices,  when  it  was  objected,  on  his  behalf, 
that,  under  the  circumstances,  he  had  no  beneficial  occupation  of  the 
premises ;  and  the  justices,  being  of  that  opinion,  refused  to  issue  a 
distress- warrant. 

SayeSf  Serjt.,  now  showed  cause. — The  justices  had  jurisdiction  to 
entertain  the  question  whether  Newsam  was  rateable  as  a  beneficial 
occupier  or  not:  and  this  Court  will  not,  therefore,  review  their 
decision.  Assuming  that  Newsam  was  not  a  beneficial  occupier,  the 
rate,  as  against  him,  was  null  and  void,  and  might  be  shown  to  be  so, 
even  if  the  Sessions  had  confirmed  it  on  appeal :  Mil  ward  r.  Caffin, 
2  W.  Bl.  1330.  [Crompton,  J.— There,  the  plaintiff  had  been  rated 
for  lands  not  in  his  occupation  at  all.  Here,  as  in  Marshall  v.  Pitman, 
d  Bing.  595  (E.  C.  L.  R  vol.  23),  the  party  rated  was,  primfi  facie, 
rateable  as  the  occupier  in  fact  of  the  premises  in  respect  of  which  be 
was  assessed ;  and  that  case  shows  that  his  only  remedy  is  by  appeal 
to  the  Quarter  Sessions  against  the  rate.]  If  Newsam  was  not  a 
beneficial  occupier  he  was  not  rateable,  and  the  rate  was,  as  against 
him,  equally  invalid  as  though  he  had  not  been  an  occupier  at  all. 
An  appeal  to  the  Quarter  Sessions  is  proper  with  respect  to  the 
quantum  of,  or  any  overcharge  in,  a  rate;  but  a  person  upon  whom 
*8381  ^^  ought  never  to  have  been  imposed  is  not,  if  *aggrieved  by  its 
-'  enforcement,  restricted  to  the  remedy  by  appeal :  Governors 
of  Bristol  Poor  v.  Wait,  1  A.  &  E.  264  (E.  C.  L.  R.  vol,  28).  In  1 . 
Nolan's  Poor  Laws,  256  (ed.  4),  it  is  distinctly  laid  down  that  a  person 
summoned  before  magistrates  for  non-payment  of  a  poor-rate  may 
urge  in  defence,  inter  alia,  "that  he  is  not  liable  to  the  rate,  either  as 
not  being  the  occupier  at  all,  or  not  being  a  rateable  occupier,''  and 
Lord  Amherst  v.. Lord  Sommers,  2  T.  R.  372,  is  cited  in  support  of 
that  proposition.  [Hill,  J. — That  decision  proceeded  upon  the 
ground  that  stables  rented  by  the  plaintiff,  the  colonel  of  a  regiment, 
by  order  of  the  Crown  and  for  the  use  of  the.  regiment^  were  in  the 
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orcupatioB,  not  of  the  plaintiff)  bat  of  the  Crown.  The  case  would 
have  beea  in  point  if  the  present  rate  had  been  imposed  on  the  ser- 
vant whom  Newsam  left  in  the  house  to  take  care  of  it.]  In  Rex  v. 
Morgan,  2  A.  &  E.  618,  note  (a)  (E.  C.  L.  B.  vol.  29),  this  Court  refused 
a  mandamus  to  justices  to  grant  a  distress-warrant  to  enforce  a  poor- 
rate,  where  the  justices  had  heard  and  exercised  their  judgment,  upon 
an  application  for  the  warrant,  against  the  rateability  of  the  person 
summoned ;  it  being  doubtful  whether  he  was  properly  rated  as  a 
beneficial  occupier.  Rex  v,  Benn,  6  T.  R.  198,  shows  that  in  issuing  ^ 
the  warrant  the  magistrates  perform  a  judicial  act,  which  must  be 
preCiSded  by  a  summons  and  a  hearing.  The  magistrates  maybe 
ruled  to  hear  and  determine  such  a  summons,  but,  when  they  have 
once  heard  and  determined,  this  Court  will  not  interfere  with  the 
exercise  of  their  discretion  and  call  on  them  to  decide  differently. 
[CocKBURN,  C.  J. — Marshall  v.  Pitman,  9  Bing.  595  (E.  C.  L.  R.  vol. 
23),  and  Churchwardens  of  Birmingham  v.  Shaw,  10  Q.  B.  868  (E. 
C.  L.  R.  vol.  69),  *are  strongly  against  you.  The  latter  of  r^oog 
those  cases  shows  that,  as  soon  as  land  is  shown  to  be  in  a  ^ 
parish  and  A.  B.  to  be  the  occupier,  the  case  is  primfi  facie  brought 
within  the  statute  of  Elizabeth,  the  rate  on  its  face  is  good,  and 
jurisdiction  attaches;  and  that  whether  that  prima  facie  case  can  be 
answered  by  any  circumstances  affecting  the  character  of  the  occupa- 
tion, is  matter  to  be  determined  by  the  Court  of  Appeal  on  appeal 
made.  It  is  competent  to  the  magistrates  to  entertain  the  question 
of  actual  occupation ;  but  that  of  beneficial  occupation  is  matter  for 
the  Sessions  only,  on  appeal.]  Rex  v.  Morgan,  2  A.&  E.  618,  note  (a) 
(E.  C.  L.  R.  vol.  29),  is  an  authority  that  the  magistrates  may  enter- 
tain the  latter  question;  and,  if  they  have  jurisdiction  to  do  so,  this 
Court  will  not  review  their  decision :  Reg.  v.  Paynter,  7  E.  &  B.  328 
(E.  C.  L.  R.  vol.  90),  Reg,  v.  Dayman,  7  E.  &;  B,  672. 

Rihton,  contri,  was  not  heard. 

CocKBURN,  C.  J. — I  am  of  opinion  that  this  rule  must  be  made 
absolute.  Although  there  appears  to  be  some  conflict  between  the 
authorities,  the  last  decision.  Churchwardens  of  Birmingham  ».  Shaw, 
10  Q.  B.  868  (E.  C.  L.  R.  vol.  59),  which  entirely  confirms  Marshall 
r.  Pitman,  9  Bing.  595  (E.  C.  L.  R.  vol.  23),  establishes  the  principle 
that  where  there  is  a  visible  occupation  of  property  within  the  rating 
parish,  and  the  party  rated  objects  that,  although  he  is  in  the  visible 
occupation  of  the  premises,  such  occupation  is  altogether  devoid  of 
benefit  to  him,  he  must  seek  his  remedy  by  an  appeal  against  the  rate 
to  the  Quarter  Sessions,  and  cannot,  when  before  the  *magi8-  poAA 
trates  in  petty  sessions,  avail  himself  of  that  which  is  matter  *- 
of  appeal  alone.  The  distinction  is  very  obvious.  It  is  quite  true 
that  the  parish  authorities  have  no  power  to  rate  a  man  who  is  not 
an  occupier  in  the  parish ;  who  does  not  possess,  or,  possessing,  does 
not  occupy,  any  property  there,  as  is  the  case,  for  instance,  when  the 
owner  of  a  house  locks  the  door  and  goes  away,  leaving  the  house 
altogether  untenanted ;  and  a  person  rated,  under  such  circumstances, 
may,  when  brought  before  the  magistrates,  rely  on  such  facts  as 
showing  that*a  distress-warrant  to  enforce  the  rate  ought  not  to  issue 
against  him.  On  the  other  hand,  if  there  is  some  occupation  in  fact» 
though  not  of  a  beneficial  nature,  the  non-beneficial  nature  of  tho 
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The  action  had  been  brought  to  recover  the  valne  of  a  bale  <^ 
oanvas,  which  had  been  consigned  to  the  defendants,  at  their  station 
at  Gloucester,  to  be  carried  to  their  station  at  Farringdon  Road. 

The  declaration  stated  that  the  plaintiff  saed  the  defendants  "For 
that  the  defendants  were  common  carriers  of  goodsfor  hire  upon.and 
alon^  The  Great  Western  Railway  from  Gloucester  to  Farringdon 
Road,  and  the  plaintiff)  at  the  request  of  the  defendants,  caused  to  be 
delivered  to  them  as  such  carriers,  and  they  accepted  and  received, 
certain  goods,  to  wit,  fifleen  bales  of  canvas,  of  the  plaintiff,  to  be 
taken  care  of  and  safely  and  securely  carried  and  conveyed  by  the 
defendants,  as  sucli  carriers,  upon  and  along  the  said  railway  from 
Gloucester  to  Farringdon  Road  aforesaid;  and  there,  within  a  reason- 
able time  in  that  behalf,  to  be  safely  and  securely  delivered  by  the 
defendants  to  the  plaintiff' for  reward  to  the  defendants  in  that  behalf: 
yet   the  defendants,  not   regarding  their  d,uty  in   that  behalf,  did 

*8451  *°^*  ^^^^  ^^^^  ^^  *^®  ®^^^  goods,  or  safely  or  securely  onvey 
■'  the  same  from  Gloucester  to  Farringdon  Road,  nor  there  within 
a  reasonable  time,  or  at  any  time,  safely  or  securely  deliver  the  same 
to  or  for  the  plaintiff^,  although  a  reasonable  time  for  such  delivery 
had  elapsed  before  the  commencement  of  this  action ;  but  so  care- 
lessly and  negligently  conducted  themselves  with  respect  to  the  said 
goods,  that,  by  reason  of  their  negligence  and  carelessness,  one  bale 
of  the  said  goods,  containing  canvas  covers  and  rick  cloths,  became 
and  was  and  is  wholly  lost  to  the  plaintiff;     And  the  plaintiff  claiou 

The  defendants  suffered  judgment  by  default,  and  on  a  writ  of 
inquiry  a  verdict  was  found  for  the  plaintiff  for  IIJ.  5^.,  the  value  of 
the  bale  of  canvas  lost. 

The  defendants  took  out  a  summons  calling  on  the  plaintiff  to  show 
cause  why  he  should  not  be  deprived  of  his  costs  by  a  suggestion  on 
the  roll  or  otherwise,  and  why,  on  payment  of  11/.  o«.,  without  costs, 
by  the  defendants,  all  further  proceedings  should  not  be  stayed.  The 
Summons  was  heard  by  Blackburn,  J.,  and  the  question  was  then 
raised  before  him  whether  the  action  was  not  an  action  of  contract, 
within  Stat.  19  &  20  Vict.  c.  108,  s.  30.  The  learned  Judge  referred 
the  matter  to  the  Court ;  and  it  was  agreed,  at  his  suggestion,  that 
the  plaintiff'^s  costs  should  be  taxed,  subject  to  the  present  motion: 
which  was  accordingly  done. 

MdcnaTnara  now  showed  cause. — The  original  County  Court  Act, 
fl  &  10  Vict.  c.  95,  s.  129,  deprived  of  costs  a  plaintiff  bringing  an 
action  in  a  superior  Court,  if  a  verdict  was  found  for  him  "for  a  sum 
less  than  20/.,  if  the  said  action  is  founded  on  oontract,  or  less  than 
♦8461  ^^'  ^^  *^*  ^®  founded  on  tort."  The  subsequent  Act,  13  &  U 
^  Vict.  c.  61,  8.  11,  deprives  a  plaintiff  of  costs  "if  in  any 
action''  brought  in  a  superior  Court  '*  in  covenant,  debt,  detinue,  or 
assumpsit,  not  being  an  action  for  breach  of  promise  of  marriage,'' 
he  '*  shall  recover  a  sum  not  exceeding  20/.,  or  if  in  any"  such  action 
"in  trespass,  trover,  or  case,  not  being  an  action  for  malicious  prose- 
cution, or  for  libel,  or  for  slander,  or  for  criminal  conversation,  or  for 
aeduction,"  he  "shall  recover  a  sum  not  exceeding  6/.,"  "except  ia  the 
case  of  a  judgment  by  default."  This  Act  differs  from  the  former  in 
enumerating  the  particular  forms  of  action ;  the  former  having  ceferrod. 
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IB  general  terms  only,  to  actions  ''founded  on  contract"  or  ''founded 
on  tort.''  Then  stat.  19  &  20  Vict.  c.  108,  s.  80,  enacts  that  *'  where 
an  action  of  contract  is  brought  in"  a  superior  Court,  ''  to  recover  a 
sum  not  exceeding  20L,  and  the  defendant  in  the  action  suffers  judg- 
n>ent  by  default,  the  plaintiff  shall  recover  no  costs"  unless  by  order 
of  the  Court  or  a  Judge.  This  enactment  having,  with  regard  to 
actions  of  contract,  done  away  with  the  exception  in  a  plaintiff's  favour, 
in  the  case  of  a  judgment  by  default,  contained  in  stat.  13  &  14  Vict, 
e.  61,  B.  11,  the  question  in  the  present  case,  the  defendants  having 
suffered  judgment  by  default,  is,  whether  the  action  is  one  of  contract 
within  Stat.  19  &  20  Vict.  c.  108,  s.  80;  whether,  that  is,  having 
reference  to  the  different  classes  of  actions  mentioned  in  stat.  13  &  14 
Yict.  c.  61,  s.  11,  it  is  an  action  of  debt  or  assumpsit,  as  distinguished 
from  an  action  on  the  case.  The  answer  is  that  the  action  is  not  one 
of  debt  or  assumpsit,  bi\t  an  action  on  the  case,  founded  on  the  tort 
of  the  defendants  in  neglecting  the  duty  imposed  on  them,  as  common 
carriers,  by  the  custom  of  the  'realm.  The  other  side  will  r^QArr 
rely  on  Legge  v.  Tucker,  1  H.  &  N.  500  ;t  but  that  was  an  L  ^** 
action  against  a  livery-stable  keeper  for  not  taking  care  of  a  horse  by 
keeping  it  in  a  separate  stable ;  and  was  properly  held  to  be  an  action 
of  contract,  on  the  ground  that,  to  make  the  defendant  liable,  it  was 
necessary  to  prove  an  express  contract  by  him  so  to  keep  the  horse. 
The  Court  declared  the  test  to  be  whether  the  action  could  be  main- 
tained without  proof  of  a  contract;  and  recognised  the  distinction 
between  actions  on  special  contracts  and  actions  founded  on  a  general 
duty  imposed  by  the  custom  of  the  realm.  In  1  Williams's  Saunders, 
S91  f,  note  (g),  it  is  laid  down  that  '' where  the  action  is  maintainable 
for  the  tort  simply  without  reference  to  any  contract  made  between 
the  parties,  no  advantage  can  be  taken  of  the  omission  of  some  defend- 
ants, or  of  the  joinder  of  too  many,  as  for  instance  in  actions  against 
carriers,  which  are  grounded  on  the  custom  of  the  realm."  Bretherton 
V.  Wood,  8  B.  &  B.  64  (E.  C.  L.  R.  vol.  7),  is  cited  as  the  chief  autho- 
rity for  this  proposition.  That  was  a  case  in  which  the  plaintiff  sued 
ten  defendants,  as  proprietors  of  a  stage  coach  for  the  conveyance  of 
passengers  for  hire  (which  the  Court  construed  to  mean  common 
carriers),  for  that  they  received  the  plaintiff  to  be  safely  carried  for 
hire  from  A.  to  B.,  and  by  reason  thereof  ought  to  have  safely  carried 
him';  but  that  they,  not  regarding  their  duty,  conducted  themselves 
so  carelessly  in  that  behalf  that  the  plaintiff*  by  their  carelessness, 
while  being  so  conveyed,  was  injured.  It  was  held  that  the  action 
was  founded,  not  on  contract,  but  on  the  breach  of  a  duty  imposed  on 
the  defendants  by  the  custom  or  common  law  of  England;  and  that 
♦therefore  a  verdict  against  eight  of  the  ten,  the  other  two  r^o^o 
being  found  not  guilty,  was  good.  The  common  law  duty  of  a  L  ^  ^ 
carrier  is  to  carry  safely  and  securely  ;  and  is  paramount  to  and  inde- 
pendent of  his  liability  under  the  particular  contract  of  carriage 
which  he  may  make.  [Cockbubn,  C.  J. — Does  not  the  duty  arise  as 
soon  as  the  contract  is  made,  and  is  it  not  dependent  on  a  contract 
being  made,  and  engrafted  by  the  common  law  on  the  contract  when 
made?]  It  is  a  duty  independent  of,  and  which  overrides,  the  con- 
traot,  which  is  per  se  one  of  mere  bailment.  In  Pozzi  t;.  Shipton, 
8  A.  &  £.  968  (£.  C.  L.  B.  vol.  85)  the  declaration  was  aipiilar  to  that 
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in  the  present  case,  except  that  it  contained  no  positive  averment 
that  the  defendants  were  common  carriers,  and  was  therefore  consistent 
with  the  defendants  being  common  carriers,  or  being  hired  on  the 
particular  occasion  onlj.  On  the  trial  the  plaintiff  gave  no  proof  of 
an  express  contract,  bat  endeavoured  to  show  that  the  defendants  were 
common  carriers.  No  objection  was  taken  to  the  course  of  the  evi- 
dence, and  the  case  was  proved  as  to  one  defendant  only,  who  was 
shown  to  be  a  common  carrier,  and  a  verdict  was  taken  against  him 
and  for  the  other  defendant  On  motion  to  enter  a  nonsuit,  on  the 
ground  that  the  action  was  founded  on  contract,  and  therefore  a  verdict 
could  not  pass  against  one  defendant  only,  the  Court  held  that  the 
declaration  might,  and  therefore  must,  after  verdict,  be  read  as  p 
declaration  against  carriers  on  the  custom  of  the  realm,  and  conse 
quently  that  the  verdict  was  maintainable.  So,  in  Marshall  v.  Yorl^ 
Newcastle  and  Berwick  Railway  Company,  11  C.  B.  655  (E.  C.  L.  K. 
*84dl   ^^^'  ^^'  ^°  action  by  a  servant,  travelling  with  his  master  on  a 

^  "^railway,  against  the  railway  Company  for  the  loss  of  his 
luggage,  was  held  to  be  maintainable,  though  the  master  took  and 
paid  for  the  plaintiff's  ticket,  and  it  was  urged  by  the  Company  that 
the  only  contract  by  them  was  with  the  master.  Jervis,  C.  J.,  in 
giving  judgment,  after  observing  that  it  was  conceded  that  if,  under 
the  same  circumstances,  the  plaintiff  had  sustained  the  loss  of  a  limb, 
or  any  other  personal  injury,  he  alone  could  have  sued,  say8,(a) 
''  Upon  what  principle  does  the  action  lie  at  the  suit  of  the  servant 
for  his  personal  suffering  ?  Not  by  reason  of  any  contract  between 
him  and  the  Company,  but  by  reason  of  a  duty  implied  by  law  to 
carry  him  safely."  *'  But,  if  the  liability  of  the  defendants  arises, 
not  from  the  contract,  but  from  a  duty,  it  is  perfectly  unimportant  by 
whom  the  reward  is  to  be  paid ;  for  the  duty  would  equally  arise, 
though  the  payment  was  by  a  stranger."  And  Williams,  J.,  say8,(6) 
"  The  case  was,  I  think,  put  upon  the  right  footing  by  Mr.  Hill,  when 
he  said  that  the  question  turned  upon  the  inquiry  whether  it  was 
necessary  to  show  a  contract  between  the  plaintiff  and  the  railway 
Companv.  His  proposition  was,  that  this  declaration  could  only  be 
sustained  bv  proof  of  a  contract  to  carry  the  plaintiff  and  his  luggage 
for  hire  and  reward  to  be  paid  by  the  plaintii!^  and  that  the  traverse 
of  that  part  of  the  declaration  involves  a  traverse  of  the  payment  by 
the  plaintiff.  I  am  of  opinion  that  there  is  no  foundation  for  that 
proposition.  It  seems  to  me  that  the  whole  current  of  authorities" 
"  establishes  that  an  action  of  this  sort  is,  in  substance,  not  an  action 
4,grQi  of  contract,  but  an  action  of  ^tort  against-  the  Company,  as 

^  carriers."  "It  seems  to  me  to  follow  that  the  allegation  of 
a  contract  in  a  case  of  this  kind  is  altogether  unnecessary."  From 
these  authorities  it  is  clear  that  the  present  is  an  action  of  tort  and 
not  of  contract. 

Dighy,  contr^ — Forms  of  action  being  now  abolished,  too  great 
stress  is  not  to  be  laid  on  the  mention  of  particular  actions  in  stat.  13 
&  14  Vict.  c.  61,  s.  11,  which  is,  in  substance,  a  mere  re-enactment  of 
Stat.  9  &  10  Yiot.  o.  95,  s.  129,  with  the  addition  of  doing  away  with 
the  necessity  for  a  suggestion  to  deprive  the  plaintiff  of  costs.  The 
effect  of  stot.  19  &  20  Yiot.  c.  108,  s.  SO,  upon  which  the  whole  qnes* 

(a)  At  psff*  Ml.  (6)  At  Hfo  Ml 
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tion  turns,  is  to  place  judgments  by  default,  in  actions  of  contract 
brought  in  the  superior  Courts  to  recover  a  sum  not  exceeding  2OL9 
on  the  same  footing,  with  respect  to  costs,  as  judgments  obtained  by 
verdict.  The  present  action  is,  in  substance,  one  of  contract,  though 
the  declaration  may,  perhaps,  be  regarded  as  framed  in  tort.  The 
cases  cited  on  the  other  side  are  decisions  on  questions  of  non-joinder 
and  pleas  in  abatement,  and  turned  on  matters  of  form  which  are  not 
conclusive  of  the  present  case.  In  Powell  v.  Lay  ton,  2  New  Rep. 
865,  870,  Sir  James  Mansfield,  C.  J.,  says,  "  I  suppose  there  can  be 
no  doubt,  and  indeed  it  is  so  stated  by  Lord  Mansfield  in  Hambly  v, 
Trott,  Cowp.  875,  that  if  a  common  carrier  accept  goods  to  carry  and 
then  die,  an  action  will  lie  against  his  executor.  How  is  that  ?  Why, 
because  the  action  is  founded  on  contract.  Indeed  Lord  Mansfield 
says  it  must  not  be  an  action  on  the  custom  of  the  *realm,  r^oK-t 
which  would  be  in  tort ;  but  it  must  be  an  action  of  contract.  ^ 
But  the  form  of  the  action  cannot  alter  the  nature  of  the  transaction ; 
the  form  of  the  transaction  is  originally  contract,  and  the  circumstance 
of  an  action  lying  against  the  executor  of  the  carrier  shows  that  it  is 
contract.  How  an  action  against  a  carrier  on  the  custom  ever  came 
to  be  considered  an  action  in  tort  I  do  not  understand,  but  it  is  so 
considered,  and  a  count  in  trover  is  joined  with  it ;  and  yet,  though 
the  non-performance  of  that  which  is  originally  contract  may  be  made 
the  subject  of  an  action  of  tort,  the  foundation  of  that  action  must 
still  be  contract.  In  Dale  v.  Hall,  1  Wils.  282,  Mr.  Justice  Den- 
nison  considers  the  action  against  the  carrier  as  founded  in  contract, 
and  that  the  circumstance  of  the  suscepit  being  omitted  or  introduced 
into  the  declaration  makes  no  difference."  Legge  v.  Tucker,  1  H.  & 
N.  500^t  is  directly  in  point  for  the  defendants.  In  Buddie  v.  Willson, 
6  T.  B.  369,  the  defendant  was  in  form  charged  in  tort  for  neglect  of 
duty  as  a  common  carrier,  and  pleaded  in  abatement  the  non-joinder 
of  bis  partners ;  and  the  Court  thought  that  such  a  plea,  if  pleaded 
in  time,  would  have  been  good,  the  cause  of  action  arising  quasi  ex 
contractu.  In  Pozzi  v.  Shipton,  8  A.  &  E.  963  (E.  C.  L.  B.  vol.  85), 
the  Court  made  every  intendment  in  the  plaintiff^s  favour,  because 
the  question  arose  afler  verdict.  Courtenay  v.  Earle,  10  C.  B.  78  (E. 
C.  L.  B.  vol.  70),  is  a  recent  decision  that  an  action  in  reality  one  of 
assumpsit  cannot  be  made  one  of  tort  by  any  ingenuity  in  shaping 
the  declaration ;  for  that  the  substance  and  not  the  form  is  to  be 
regarded.  [Cbokpton,  J. — The  third  and  fourth  counts,  in  that  case, 
would  have  disclosed  no  cause  of  action  whatever,  if  the  *words  r»oro 
relating  to  contract  had  been  struck  out  of  them.]  In  Mar-  ^ 
shall  V.  York,  Newcastle,  and  Berwick  Bail  way  Company,  11  C.  B. 
655  (£.  C.  L.  B.  vol.  78),  the  defendants'  liability  to  the  plaintiff  arose 
from  the  fact  that  he  and  his  luggage  were  lawfully  in  the  train  with 
the  consent  of  the  defendants ;  thereby  a  duty  to  take  care  of  the 
luggage  was  imposed  on  the  defendants,  for  the  breach  of  which  they 
were  liable  to  the  plaintiff,  with  whom  they  had  made  no  contract,  in 
an  action  of  tort  only.  Bretherton  v.  Wood,  8  B.  &;  B.  54  (E.  C.  L. 
B.  vol.  7),  was  a  case  not  of  mere  negligence  but  of  positive  mis* 
feasance.  [Hill,  J.,  referred  to  Corbett  t;.  Packington,  6  B.  &  C.  268 
(E.  C.  L.  B.  vol.  18).] 
CocKBUBN,  C.  J.— I  am  of  opinion  that  this  rule  must  be  discharged* 
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I  own  I  regret  that  the  law  should  remain  in  a  somewhat  anomalous 
position  on  this  question ;  and  that,  as  in  this  particular  case,  a  party 
who  has  an  option  to  sue  either  for  a  breach  of  contract  or  for  a 
violation  of  duty,  should  get  his  costs  or  lose  them  according  as  he 
has  framed  his  declaration  in  the  one  way  or  in  the  other.  It  would 
have  been  better  if  the  Legislature  had  more  clearly  indicated  their 
intention ;  but  it  is  not  our  province  to  legislate  for  them.  The 
statute  deprives  a  plaintiff  of  costs,  in  the  event  of  a  judgment  by 
default,  where  an  action  of  contract  is  brought  i:i  a  superior  Court  to 
recover  a  sum  not  exceeding  20i  The  question  therefore  is,  whether 
the  present  is  an  action  of  contract  or  on  the  case.  Now,  whatever 
may  be  the  distinction  between  an  obligation  arising  out  of  a  contract 
and  a  duty  imposed  by  the  common  law  on  persons  entering  into  a 
contract,  it  is  impossible  to  refer  to  the  cases  to  which  our  attention 
*8"^1  ^^^  ^Q^^  called,  *without  seeing  that  they  establish  that  a  duty 
^  was  imposed  upon  the  defendants  in  the  present  case,  by  the 
custom  of  the  realm,  so  soon  as  they  entered  into  the  contract  with 
the  plaintiff,  and  independently  of  the  terms  of  the  contract  itself. 
The  plaintiff  might,  had  he  thought  fit,  have  brought  his  action  on 
the  contract ;  but  he  was  also  entitled  to  sue  the  defendants  for  the 
breach  of  their  common  law  duty.  Having  chosen  the  latter  course, 
he  cannot,  according  to  the  authorities,  be  said  to  have  brought  aa 
action  of  contract;  although,  therefore,  he  has  recovered  less  than 
20/.  by  a  judgment  by  default,  he  is  not  deprived  of  his  costs  by  stat. 
19  k  20  Yict.  c.  108,  s.  30.  The  action  is  an  action  on  the  case  not 
in  form  only  but  in  substance. 

CROMProN,  J. — I  am  of  the  same  opinion.  When  enacting  stat.  1$ 
&  14  Vict.  c.  61,  s.  11,  the  Legislature  appears  to  have  thought  that 
it  was  necessary  to  specify  the  different  kinds  of  actions  of  contract 
and  of  tort  respectively ;  "  covenant,  debt,  detinue,  or  assumpsit'' 
being  mentioned  on  the  one  hand,  and  "  trespass,  trover,  or  case"  oa 
the  other.  That  enactment  contains  an  exception  of  the  case  of  a 
judgment  by  default;  an  exception  which  is  taken  away,  as  regards 
actions  of  contract,  by  stat.  19  &  20  Vict.  c.  108,  s.  80 ;  which,  how- 
ever, curiously  enough,  leaves  untouched  the  case  of  a  judgment  by 
default  in  actions  of  tort.  It  follows  that  a  plaintiff  who  obtains  judg- 
ment  by  default  in  an  action  on  the  case,  though  for  the  very  smallest 
amount,  is  still  entitled  to  his  costs.  It  is  said,  for  the  defendants,  that 
the  present  is  substantially  an  action  of  contract  and  not  on  the  case. 
But  ever  since  Pozzi  v.  Shipton,  8  A.  &  E.  968  (E.  C.  L.  R.  vol.  35), 
*8541  ^^  ^^  '^been  settled  law  that  an  action  against  a  common  car 
-'  rier,  as  such,  is  substantially  an  action  of  tort  on  the  case, 
founded  on  his  common  law  duty  to  carry  safely,  inde|>endently  of 
the  particular  contract  which  he  makes.  Marshall  v.  York,  New- 
castle, and  Berwick  Railway  Company,  11  G.  B.  655  (E.  C.  L.  B.  vol. 
78),  is  a  recent  decision  to  that  effect.  It  is,  therefore,  impossible  for 
us  to  say  that  the  present  is  an  action  of  contract  within  the  meaniag 
of  stat.  19  &  20  Vict.  c.  108,  s.  80. 

Hill,  J. — I  am  entirely  of  the  same  opinion.     The  Legialatme 
seems  designedly,  in  stat.  18  &  14  Vict.  c.  61,  s.  11,  to  have  used  moce 

Erecise  language  than  in  stat  9  &  10  Vict.  c.  95,  s.  129 ;  giving  in  the 
iter  statute  the  well-known  names  of  the  differeat  fopma  of  ABtioo, 
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"covenant,  debt,  detinue,  or  assumpsit,"  '* trespass,  trover,  or  case," 
instead  of,  as  in  the  earlier,  making  general  reference  to  an  "action" 
"fonnde<l  on  contract"  or  "founded  on  tort."  Is,  then,  the  present  an 
action  on  the  case,  or  an  action  of  assumpsit  ?  Pozzi  v.  Shipton,  8 
A.  &  E.  963  (E.  C.  L.  R.  vol.  35),  and  Marshall  v.  York,  Newcastle, 
and  Berwick  Railway  Company.  11  C.  B.  655  (E.  C.  L,  R.  vol  73), 
are  distinct  authorities  that  it  is  the  former,  and  therefore  not  aa 
acti«)n  of  contract  within  stat.  19  &  20  Vict.  c.  108,  s.  30 

BLAGKBaRN,  J. — I  am  of  the  same  opinion.  [His  Lordship  read 
stats.  9  &  10  Vict.  c.  95,  s.  129,  13  &  14  Vict.  c.  61,  s.  11,  and  19  & 
20  Vict.  c.  108,  s.  80.]  The  question  is,  is  this  an  action  of  contract 
or  on  the  case?  Marshall  t;.  York,  Newcastle,  and  Berwick  Railway 
Company  is  a  distinct  decision  that  it  is  in  substance,  no  *less  r^oxK 
than  in  form,  an  action  on  the  case.  The  defendants  there  ^ 
were  held  liable  to  the  plaintiff,  a  servant  travelling  on  their  line  with 
his  master,  who  paid  his  fare,  for  the  loss  of  his  luggage ;  although 
not  only  was  the  declaration  not  framed  on  a  contract,  but  there  was 
no  contract  with  the  plaintiff  on  which  it  could  have  been  framed. 
That  is  a  conclusive  authority  that  a  common  carrier  is  liable  to  an 
action  for  a  breach  of  the  duty  imposed  on  him  by  the  custom  of  the 
realm,  apart  from  any  considerations  of  contract.  The  present  is  an 
action  of  that  description,  and  not  of  contract.        Rule  discharged. 
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A  party  to  an  aetion  in  a  Court  of  eommon  law  will  not  be  allowed  to  plead  tberein,  tm 
•<|aitable  grounds,  facts  which  he  has,  pending  the  action,  set  up  in  a  Court  of  equity  aa 
entitling  him  to  relief,  in  proceedings  instituted  there  with  reference  to  the  subject-matter  of 
the  action. 

The  declaration  stated  that  Josu^  Heilmann  was  the  true  and  first 
inventor  of  certain  improvements  in  certain  machines  for  preparing 
to  be  spun  cotton,  wool,  and  other  fibrous  materials;  that  letters 
patent  were  granted  to  him  for  the  same;  that  afterwards  and  before 
suit,  and  before  the  committing  hy  defendant  of  the  grievances  there- 
inafter mentioned,  all  the  interest,  right,  title,  and  benefit  of  and  in 
the  said  invention,  and  of  the  privileges  granted  and  secured  by  the 
said  letters  patent,  by  divers  mesne  assignments  came  to  and  vested  in 
and  still  was  vested  in  plaintiff  and  thenceforth  had  always  been  exer- 
cised and  enjoyed  by  plaintiff,  by  himself,  his  deputies,  servants,  and 
agents  in  that  behalf;  yet  that  defendant,  well  knowing  the  premises, 
wrongfully,  unlawfully,  and  unjustly,  without  the  leave,  license,  or 
•agreement  of  plaintiff  or  of  any  other  person  or  persons  law-  r^oeg 
fully  entitled  to  grant  such  leave  or  license  or  to  make  auch  *• 
agreement,  and  against  the  will  of  plaintiff  made  and  sold,  to  wit, 
1000  machines,  in  imitation  of  the  said  invention. 

Second  breach.  That  defendant,  well  knowing  the  premises,  wrong- 
fully and  unjustly,  without  such  leave,  license,  or  agreement  as  afore- 
said, and  against  the  will  of  plaintifi^  imitated  in  part,  and  made  and 
procured  to  be  made,  divers,  to  wit,  1000  machines,  in  imitation  -of 
parts  of  the  said  invention. 
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Third  breach.  That  defendant,  well  knowing  the  premises,  wrong- 
fully and  unjastljf  without  such  leave,  license,  or  agreement,  as  afore- 
said, and  against  the  will  of  plaintiff,  made,  used,  exercised,  and  put 
in  practice  the  said  invention,  and  divers  to  wit  all  the  parts  thereof. 

Fourth  breach.  That  defendant,  well  knowing  the  premises,  wrong- 
fully  and  unjustly,  without  such  leave,  license,  or  agreement,  as 
aforesaid,  and  against  the  will  of  plaintiff,  counterfeited  and  imitated 
and  did  use  and  put  in  practice  the  said  invention. 

Fifth  breach.  That  defendant,  well  knowing  the  several  premises, 
wrongfully  and  unjustly,  without  such  leave,  license,  or  agreement, 
as  aforesaid,  and  against  the  will  of  plaintiff,  did  counterfeit  and  imi- 
tate in  part  the  said  invention,  and  did  use  and  put  in  practice  in  part 
the  said  invention. 

By  reason  whereof  plaintiff  had  been  and  was  greatly  injured,  and 
had  lost  and  been  deprived  of  divers  great  gains  and  profits  which  be 
might  and  otherwise  would  have  derived  and  acquired  from  the  said 
invention  and  letters  patent. 

*8571  ^^^^-  !•  Not  guilty.  2.  That,  before  the  ^committing  by 
^  defendant  of  the  grievances  complained  of,  all  the  interest,  right, 
title,  and  benefit,  of  and  in  the  said  invention,  &c.,  did  not  come  to 
and  vest  in  plaintiff  as  alleged.  8.  That  defendant  did  not  commit 
the  said  grievances  while  the  said  interest,  &c.,  were  vested  in  plain- 
tiffl  4.  That  the  said  Josu^  Heilmann,  while  the  said  letters  patent 
and  patent  rights  were  vested  in  him,  died  intestate,  and  that  after- 
wards letters  of  administration  of  his  estate  and  effects  were  dalv 
granted  to  Jean  Jacques  Heilmann ;  that  the  said  Jean  Jacques  Heil- 
mann afterwards,  and  while  the  said  letters  patent  and  patent  right 
were  vested  in  him  as  such  administrator,  absolutely  and  irrevocably 
granted  by  deed,  for  good  and  valuable  consideration,  to  Titus  Salt, 
Edward  Akroyd,  and  Henry  Akroyd,  their  executors,  administrators, 
and  assigns,  and  to  such  person  or  persons  as  the  said  Titus  Salt, 
Edward  Akroyd,  and  Henry  Akroyd,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor,  or  his  as- 
signs, should  from  time  to  time  license  empower,  or  authorize  in  that 
behalf,  full  and  free,  and,  except  as  thereinafter  mentioned,  exclosive 
liberty  and  license,  in  accordance  with  and  to  the  full  extent  of  the 
exclusive  rights  and  privileges  granted  to  the  said  Josu^  Heilmann 
by  the  said  letters  patent,  to  make,  use,  exercise,  and  vend  the  said 
invention,  so  far  only  as  the  same  invention  in  any  way  related  to  the 
preparing  to  be  spun  all  kinds  of  animal  wool  and  hair,  but  not 
further  or  otherwise,  throughout  all  and  every  or  any  part  or  parts  of 
England,  Wales,  Berwick-upon-Tweed,  Scotland,  and  Ireland,  in 
exclusion  of  the  said  Jean  Jacques  Heilmann,  his  executors  and  admin- 
istrators, and  any  person  or  persons  claiming  under  him  or  them  or 
*8581  ^^^^^  ^^^  ^^  Jos\i6  Heilmann,  dec^tsed ;  to  be  had,  ^osed, 
^  exercised,  and  enjoyed  by  the  grantees,  their  executors,  admin- 
istrators, assigns,  and  sub-licensees,  for  their  own  use  and  ben^t 
That  afterwards,  while  the  said  Titus  Salt,  Edward  Akroyd,  and  Henry 
Akroyd,  were  entitled  to  all  the  liberty,  license  and  authority,  rights 
and  privileges,  granted  to  them  by  the  said  deed,  and  before  the  com- 
mitting of  the  grievances  complained  of,  they  by  deed  granted  and 
assigned  to  defendant,  his  executors,  administrators,  and  assigns,  all 
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that  and  those  the  liberty,  license  and  authority^  rights  and  privi- 
leges,  granted  to  them  by  the  said  first-mentioned  deed ;  to  have,  hold, 
use,  exercise,  and  enjoy  all  and  singular  the  premises  thereby  assigned 
unto  and  by  defendant,  his  executors,  administrators,  and  assigns,  for 
his  and  their  own  use  and  benefit  That  what  was  in  the  declaration 
complained  of  was  all  afterwards  done  in  exercise  of  and  pursuant  to, 
and  was  authorized  by,  the  said  grant  so  made  to  defendftnt  as  afore- 
said, and  the  license,  liberty,  and  authority,  rights,  and  i  rivileges  so 
to  him  granted  as  aforesaid,  and  were  respectively  uses  of  the  said 
license,  liberty,  and  authority,  rights  and  privileges. 

Replication,  dated  26th  January,  1859.    Joinder  of  issue  on  the 
first,  second,  and  third  pleas.    To  fourth  plea,  on  equitable  grounds ; 
That  the  deed  of  license  by  the  said  Jean  Jacques  Heilmann  to  the 
said  Titus  Salt,  Edward  Akroyd  and  Henry  Akroyd,  in  that  plea 
mentioned,  was  an  indenture  dated,  made,  and  executed  on  28th 
August,  1852 ;  that  by  a  certain  other  indenture,  bearing  even  date 
with  the  said  indenture  of  license,  and  made  and  executed  on  the  same 
day,  between  Jean  Jacques  Heilmann  (since  deceased),  of  the  first 
part;   plaintiff',  together  with  Jean  Jacques  Bourcart  (since  r#Q-A 
♦deceased),  Jean  Schlumberger,  Henri  Schlumberger,  Henri   l- 
Bourcart  and  Charles  Bourcart,  of  the  second  part ;  and  the  said  Titus 
Salt,  Edward  Akroyd,  and  Henry  Akroyd,  of  the  third  part ;  after 
reciting,  amongst  other  things,  the  grant  to  the  said  Josu^  Heilmann, 
since  deceased,  of  the  letters  patent,  and  that,  under  certain  arrange- 
ments made  between  the  said  Josu£  Heilmann  and  the  said  parties  to 
the  said  indenture  of  the  second  part,  the  said  parties  of  the  second 
part  were  entitled  to  participate  in  the  profits  to  be  derived  from  the 
said  letters  patent,  and  that  the  said  Josu£  Heilmann  had  died  intes- 
tate, and  that  letters  of  administration  of  his  estate  and  effects  had 
been  granted  to  his  son  Jean  Jacques  Heilmann  ;  and  that  the  said 
Titus  Salt,  Edward  Akroyd,  and  Henry  Akroyd  had  contracted  and 
agreed  with  the  said  parties  thereto  of  the  first  and  second  parts, 
for  the  absolute  purchase  of  a  license  for  the  exclusive  use  of  the 
invention  in  the  declaration  mentioned,  so  far  as  it  in  any  way  related 
to  the  preparing  and  combing  of  all  kinds  of  animal  wool  and  hair  ; 
and  further,  as  the  fact  was,  that  it  had  been  agreed  that  the  said  con- 
tract should  be  carried  out  in  manner  thereinafter  appearing,  and  that 
such  covenants  should  be  entered  into  as  were  thereinafter  contained ; 
and  further,  as  the  fact  was,  that,  in  pursuance  and  part  performance 
of  the  said  contract,  by  an  indenture  bearing  even  date  with  those 
presents,  and  made  between  the  said  Jean  Jacques  Heilmann,  of  the 
one  part,  and  the  said  Titus  Salt,  Edward  Akroyd,  and  Henry  Akroyd, 
of  the  other  part  (bein?  the  said  deed  of  license  in  the  said  fourth 
plea  mentioned),  the  said  Jean  Jacques  Heilmann  as  such  administra- 
tor as  aforesaid  had  granted  to  the  said  Titus  Salt,  Edward  Akroyd, 
and  Henry  Akroyd  *8uch  exclusive  liberty  and  license  to  make,   r#ofiA 
use,  and  vend  the  said  invention,  as  in  the  said  fourth  plea  was   ^ 
mentioned  and  described:     It  was  witnessed  that,  in  pursuance  of 
r.he  said  recited  contract,  and  in  pursuance  of  the  agreement  in  that 
l^half  thereinbefore  recited,  and  in  consideration  of  the  premises, 
'^ach  one  of  the  several  persons,  parties  to  the  said  indenture,  did 
thereby  for  himself,  his  heirs,  executors,  and  administrators,  covenanl 
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and  agree  with  the  others  of  them,  that  the  said  Titas  Salt,  Edward 
Akroyd,  and  Henry  Akroyd,  their  executors,  administrators,  or  assigns, 
or  any  of  them,  should  not  manufacture  machines,  under  or  by 
virtue  of  the  said  license,  for  sale  out  of  Great  Britain  and  Ireland 
Of  all  which  premises  defendant,  before  the  granting  and  assignment 
by  the  said  Titus  Salt,  Edward  Akroyd,  and  Henry  Akroyd  to  him 
of  the  said  liberty  and  license,  as  in  the  fourth  plea  mentioned,  and 
before  the  committing  of  the  grievances  in  the  declaration  mentioned, 
had  notice.  That  afterwards,  on  30th  Ootober,  1852,  by  a  certain 
indenture  then  made  between  the  said  Titus  Salt,  Edward  Akroyd, 
and  Henry  Akroyd,  of  the  one  part,  and  defendant,  of  the  other  part : 
After  reciting,  amongst  other  things,  the  grant  to  the  said  Josu^ 
Heilmann  of  the  said  letters  patent,  as  in  the  declaration  mentioned, 
and  that  the  said' Josu^  Heilmann  had  died  intestate  on  5th  November, 
1848,  and  that  letters  of  administration  of  his  estate  and  effects  were 
granted  to  his  son,  Jean  Jacques  Heilmann ;  and  reciting  the  granting 
of  the  said  license  dated  28th  August,  1852,  by  the  said  Jean  Jacques 
Heilmann  to  the  said  Titus  Salt,  Edward  Akroyd,  and  Henry  Akroyd, 
their  executors,  administrators,  and  assigns,  as  in  the  fourth  plea 
mentioned ;  and  reciting  the  making  of  the  said  indenture,  also  bear- 
*MY\  ^^^  ^^^  ^^^^  August,  1852,  ♦between  the  said  respective  parties 
^  thereto  of  the  first,  second,  and  third  parts;  and  that  in  the 
said  indenture  were  contained  certain  covenants  on  the  part  of  the 
said  parties  thereto,  with  respect  to  the  said  license  so  granted  to  the 
said  Titus  Salt,  Edward  Akroyd,  and  Henry  Akroyd  as  aforesaid; 
and  reciting  that  the  said  Titus  Salt,  Edward  Akroyd,  and  Henry 
Akroyd  had  contracted  and  agreed  with  defeiidant  for  the  sale  to  bim 
of  the  said  license,  so  granted  to  them  as  aforesaid  (subject  to  certain 
exceptions  not  material  to  be  herein  mentioned),  at  a  certain  price 
therein  stated,  and  that,  in  pursuance  of  the  said  agreement,  by  an 
indenture  bearing  even  date  with  the  now  reciting  indenture,  that  is 
to  say,  30th  October,  1852,  the  said  Titus  Salt,  Edward  Akroyd,  and 
Henry  Akroyd  did  grant  and  assign  unto  defendant  all  that  and  those 
the  liberty,  license,  authority,  rights,  and  privileges  granted  and  con- 
ferred upon  the  said  Titus  Salt,  Edward  Akroyd,  and  Henry  Akroyd 
by  the  said  license  or  indenture  of  28th  August,  1852,  thereinbefore 
recited  (with  certain  exceptions  not  material  to  be  here  mentioned); 
it  was  witnessed  that,  in  pursuance  and  further  performance  of  the 
said  contract,  and  in  consideration  of  the  premises,  defendant  did,  for 
himself,  his  heirs,  executors,  and  administrators,  covenant  with  the 
said  Titus  Salt,  Edward  Akroyd,  and  Henry  Akroyd,  their  executors 
and  administrators,  that  he,  defendant,  would  pay  to  the  said  Titus 
Salt,  Edward  Akroyd,  and  Henry  Akroyd,  certain  moneys  in  the 
manner  therein  provided;  and,  further,  that  he  would  thenceforth, 
from  time  to  time  and  at  all  times  thereafter,  observe  and  perform  all 
and  every  thn  covenants,  conditions,  and  agreements  in  the  said 
secondly  thereinbefore  recited  indenture  of  28th  August,  1852,  con- 

*8621  ^^^^^^*  °^  ^^®  P*^^  *^^  ^^®  ^^^  '^^^"^  ^*'^'  Edward  Akroyd, 
^  and  Henry  Akroyd,  their  executors,  administrators,  or  assigns, 
or  any  of  them,  thenceforth  to  be  performed,  or  observed,  with  certain 
exceptions  not  material  to  be  here  set  forth  (but  not  excepting  the 
covenant^  herein-before  mentioned,  that  the  said  Titus  Salt,  Edward 
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Akroyd,  and  Henry  Akroyd,  their  executors,  administrators;  or  assign^ 
or  any  of  thcni,  should  not  manufacture  machines,  under  or  by  virtue 
of  the  said  before-mentioned  license,  for  sale  out  of  Great  Britain 
and  Irchind) ;  and  should  and  would,  from  time  to  time,  and  at  all 
times  thereafter,  save,  defend,  keep  harmless  and  indemnified,  the 
said  Titus  Salt,  Edward  Akroyd,  and  Henry  Akroyd,  their  executors^ 
administrators,  and  assigns,  of,  from,  and  against  all  actions,  suits, 
damages,  costs  and  expenses,  claims  and  demands,  for  or  by  reason 
of  the  breach,  non-observance,  or  non-performance  of  the  said  cove- 
nants, conditions,  and  agreements  (except  as  aforesaid),  or  any  of  them. 

Averment.  That,  afterwards,  and  after  all  the  interest,  right  and 
title,  of  and  in  the  said  invention  and  letters  patent,  vested,  and  whilst 
the  same  remained  vested,  in  plaintiff,  defendant  wrongfully,  unlaw- 
lully,  and  unjustly,  without  the  leave  or  license  of  plaintifi)  or  of  any 
other  person  entitled  to  grant  such  leave  or  license,  and  against  the 
will  of  plaintiff)  in  England,  to  wit  at  Bradford  and  Leeds,  made,  for 
sale  out  of  Great  Britain  and  Ireland,  to  wit  one  thousand  machines, 
in  imitation  of  the  said  invention,  and  sold  the  same  out  of  Great 
Britain  and  Ireland.  And  did  at  Bradford  and  Leeds  aforesaid  make, 
for  sale  out  of  Great  Britain  and  Ireland,  divers  to  wit  one  tliousand 
machines  in  imitation  of  parts  of  the  said  invention,  and  did  sell  the 
same  out  of  Great  Britain  and  *Ireland.  And  did  make,  use,  r^o^o 
exercise,  and  put  in  practice  the  said  invention,  and  divers,  to  ^ 
wit,  all  the  parts  thereof,  by  making,  at  Bradford  and  Leeds  aforesaid, 
for  sale,  and  selling,  out  of  Great  Britain  and  Ireland,  divers,  to  wit, 
one  thousand  machines,  in  imitation  of  the  said  invention,  and  did 
sell  the  same  out  of  Great  Britain  and  Ireland :  and  did  counterfeit 
and  imitate,  and  did  use  and  put  in  practice,  the  said  invention,  by 
making,  at  Bradford  and  Leeds  aforesaid,  for  sale  out  of  Great  Bri- 
tain and  Ireland,  divers,  to  wit,  one  thousand  machines,  in  imitation 
of  the  said  invention ;  and  did  sell  the  same  out  of  Great  Britain  and 
Ireland :  and  did  counterfeit  and  imitate  in  part  the  said  invention, 
and  did  use  and  put  in  practice  in  part  the  said  invention,  by  making, 
at  Bradford  and  Leeds  aforesaid,  for  sale  out  of  Great  Britain  and 
Ireland,  divers,  to  wit,  one  thousand  machines,  in  imitation  in  part  of 
the  said  invention,  and  did  sell  tlie  same  out  of  Great  Britain  and 
Ireland:  Which  were  the  several  grievances  in  the  declaration 
respectively  complained  of. 

Kejoinder,  dated  9th  February.  Joinder  of  issue  on  the  replication 
to  the  fourth  plea.     Demurrer  to  same. 

23d  April.     Joinder  in  demurrer. 

On  30th  April,  Montagxie  Smith  obtained  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  the  defendant  should  not  be  at  liberty  to 
rejoin  certain  matters  on  equitable  grounds. 

The  abstract  of  the  proposed  rejoinder  was  as  follows :  That  defend- 
ant has  been  innocently,  and  in  ignorance  of  the  restriction  in  the 
license,  for  many  years  committing  the  grievances  now  complained 
of,  without  objection  on  the  part  of  plaintiff*  though  plaintiff  knew 
of  the  committing  of  the  grievances  so  long  ago  as  *1853,  and  rtQRA 
from  time  to  time  afterwards ;  that  plaintiff'  might  have  given  '■ 
defendant  notice,  but  neglected  to  do  so ;  that,  during  that  time,  plain- 
tiff received  in  a  foreign  country,  where  he  has  the  exclusive  right  to 
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the  use  of  the  said  invention,  compensation  for  the  said  use,  there,  of 
machines  made,  as  he  then  knew,  by  defendant,  for  sale  abroad,  ia 
violation  of  the  equitable  restriction ;  that  the  grievances  committed 
before  plaintiff  was  guilty  of  such  laches  were  committed  more  thaa 
six  years  before  action,  and  that  the  other  grievances  were  committed 
after  the  laches  and  during  the  continuance  thereof,  and  before  plain- 
tiff gave  notice  of  his  objection,  and  while  defendant  was  ignorant 
that  he  was  doing  wrong,  and  was  acting,  as  he  supposed,  in  the  law- 
ful enjoyment  of  his  rights ;  and  that  the  notice  mentioned  in  the 
replication  was  not  a  notice  which  gave  defendant  personal  knowledge 
of  the  matters ;  that  before  J.  J.  Heilmann  granted  the  license,  and 
Dcfore  Salt  and  the  Akroyds  covenanted  as  stated  in  the  replication, 
and  before  there  was  any  agreement  for  a  restriction  on  the  license, 
defendant  contracted  with  Salt  and  the  Akroyds  for  the  grant  to  him- 
self;  that  the  agreement  was  in  writing  (setting  it  out),  being  the 
same  as  set  out  in  the  bill  in  Chancery  hereinafter  mentioned;  and 
that  defendant  was,  and  continued,  ignorant  of  the  restriction,  and  of 
the  agreement  for  the  restriction,  until  the  license  was  granted  to  him 
and  he  covenanted  as  stated  in  the  replication,  and  paid  30,000^1  for 
the  gran't ;  that  the  onlv  agreement  which  he  knew  of,  for  the  grant- 
ing of  the  license  bv  Heilmann,  was  that  contained  in  the  letters  set 
out  in  pages  4  and  5  of  the  bill,  which  are  set  out  in  the  rejoinder; 
that  there  was  no  valuable  consideration  for  the  restriction;  that 
*8651  ^^^<^^^A^^*s  covenant  set  out  in  the  replication  extended  *by 
^  mistake  and  inadvertence  to  the  covenant  of  Salt  and  the 
Akroyds  set  out  in  the  replication,  and  without  defendant's  knowledge 
or  consent,  and  without  culpable  negligence  on  the  part  of  defendant ; 
that  Salt  and  the  Akroyds  are  able  to  pay  all  damages  claimed  by  the 
plaintiff. 

The  rule  was  made  returnable  at  Chambers,  but,  Blackburn,  J^ 
refusing  to  allow  the  rejoinder,  the  case  was  now  argued  before  the 
Court. 

It  appeared  that  the  defendant  had  filed  before,  and  had  amended 
since,  the  deliverv  of  the  equitable  replication,  a  bill  in  Chancery, 
praying  that  the  deed  of  28th  August,  1852,  might  be  reformed  and 
rectified,  by  striking  out  or  erasing  therefrom  the  covenant  that  Salt 
and  the  Akroyds  "  shall  not  manufacture  machines  under  or  by  virtue 
of  the  said  licenses,  for  sale  out  of  Great  Britain  and  Ireland."  By 
the  same  bill  it  was  also  prayed  that  the  plaintiff  might  be  restrained 
from  proceeding  with  this  action  until  the  hearing  of  the  cause  in 
which  the  bill  was  filed,  and  that  the  defendant  might  have  snch 
other  relief  as  the  circumstances  of  the  case  required. 

JBovill,  Hannerij  and  Cotton  now  showed  cause.(a) — The  rejoinder 
ought  not  to  be  allowed.  By  his  fourth  plea  the  defendant  sets  up, 
as  an  answer  to  the  action,  that  he  was  licensed  to  use  the  invention 
by  grant  from  Salt  and  the  Akroyds,  to  whom  a  similar  license  had 
been  granted  by  the  administrator  of  the  inventor.  To  this  the  plain- 
*8661  ^^^  replies,  on  equitable  grounds^  that  Salt  *and  the  Akroyds 
^  covenanted,  by  a  deed  of  the  same  date  as  that  of  the  license 
to  them,  that  they  would  not  manufacture  machines,  under  or  by 

(a)  The  demumr  to  Uie  equitable  replication  to  the  foarth  plea  wai  not  argned  tffl  Mlehttt* 
naa  Tenn,  iseo.    The  report  of  it  ii  tabjoined  at  page  870. 
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virtae  of  the  license,  for  sale  abroad.  This  replication  is  possibly  a 
good  legal  answer  to  the  fourth  plea.  It  was  deliverea  on  25th 
January,  1859 ;  the  defendant  having,  before  then,  on  23d  January, 
filed  the  bill  in  Chancery  referred  to  in  the  proposed  reioinder.  This 
bill  was  amended  on  7th  February,  and  is,  by  order,  dated  8d  Feb- 
ruary. In  it  the  defendant  prays,  amongst  other  things,  that  the 
plaintiff  may  be  restrained  from  going  on  with  this  action  until  the 
cause  in  which  the  bill  was  filed  is  heard.  Having  elected  to  pursue 
his  remedy  in  equity,  the  defendant  cannot  be  allowed  to  set  up  the 
same  matters  in  this  Court,  as  he  seeks  to  do  by  the  rejoinder,  other* 
wise  he  would,  in  effect,  be  prosecuting  the  bill  in  a  Court  of  oom< 
mon  law. 

Mimtague  Smith  and  Fooks,  contri. — If  the  defendant  has  a  defence 
on  equitable  grounds,  he  is  not  precluded  from  relying  on  it  as  an 
answer  to  the  action,  merely  because  he  has  also  taken  proceedings 
in  Chancery.  The  plaintiff,  by  his  equitable  replication  to  the  fourth 
plea,  sets  up  an  equity,  which  the  defendant  is  entitled  to  displace  by 
the  proposed  rejoinder  setting  up  a  counter  equity.  By  so  doing  he 
would  not  be  prosecuting  his  l)ili  in  this  Court,  the  object  of  the  bill 
being  not  merely  to  restrain  the  plaintiff  from  proceeding  with  this 
action,  but  to  have  the  deed  of  28th  August,  1852,  rectified  by  strik- 
ing out  the  covenant  by  Salt  and  the  Akroyds  not  to  manufacture 
machines  for  sale  abroad;  a  matter  in  which  this  Court  has  no 
jurisdiction. 

♦CocKBURN,  C.  J. — The  rule  which  the  Court  ought  to  lay  r^og^ 
down  in  this  case  is  as  clear  as  possible,  namely,  that  a  party  L  ^"* 
who  has  gone  into  a  Court  of  equity  for  the  purpose  of  defeating  an 
action,  or  resisting  a  plea,  where  the  record  is  in  this  Court,  which  is 
a  Court  of  law,  cannot  be  allowed  to  set  up  equitable  matter  here, 
which  he  has  insisted  upon  and  sought  to  have  the  benefit  of  else- 
where. Take  for  instance  the  case  of  a  defendant  sued  at  law  upon  a 
legal  ground  of  action ;  and  who  thereupon  resorts  to  a  Court  of 
equity  to  restrain  the  action.  If,  after  so  aoing,  he  were  to  apply  to 
the  Court  of  law  for  leave  to  put  a  plea  on  equitable  grounds  on  the 
record,  he  could  not  for  a  moment  be  permitted  to  do  so.  The  same 
principle  must  apply  to  the  ulterior  stages  of  the  'action.  It  is  clear 
that  the  object  of  the  enactment  in  The  Common  Law  Procedure  Act, 
1854,  was  to  prevent  the  necessity  for  two  suits  with  reference  to  the 
same  subject-matter  being  at  the  same  moment  carried  on  in  a  Court 
of  equity  and  a  Court  of  law ;  and  to  obviate  much  harassing  vexa- 
tion to  parties  who,  having  no  answer  at  law  to  an  action,  have  a 
defence  in  equity,  and  are  now  enabled  to  avoid  great  and  unnecessary 
expense  by  putting  that  defence,  which  often  rests  on  verv  plain  and 
simple  grounds,  on  the  record  in  the  Court  of  law  in  which  the  action 
is  brought.  We  should  be  frustrating  the  enactment,  and  introducing 
still  greater  inconvenience  and  mischief  than  formerly  existed,  were 
we  to  allow  a  party  to  take  concurrent  proceedings  at  law  and  in  equity 
with  a  view  to  rehef.  I  think  that  we  are  bound  to  lay  down,  I  will 
not  say  an  invariable  rule,  but  a  rule  invariable  except  under  special 
circumstances,  such  as  I  can  hardly  contemplate  at  this  moment,  r^oao 
thiO,  if  a  party  goes  toa  "^Court  of  equity  and  seeks  his  remedy  ^ 
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there,  he  cannot  afterwards  come  to  this  Court  and  ask  us  to  allow 
him  to  set  up  the  same  equitable  matter  here. 

Cbomptok,  J. — I  am  of  the  same  opinion.  The  question,  as  i 
understand  it,  before  my  brother  Blackburn,  was  whether  or  not  he 
ought,  in  the  exercise  of  his  discretion,  to  have  allowed  the  eqaitable 
rejoinder.  Having  allowed  the  plaintiff  an  equitable  replication,  he 
was  applied  to  by  the  defendant  for  leave  to  plead  an  equitable 
rejoinder ;  and  it  seems  at  first  sight  a  very  reasonable  and  taking 
argument  that,  if  the  one  is  allowed,  so  also  should  be  the  other.  Nor 
do  I  think  that  it  can  be  doubted  that  an  equitable  rejoinder  answer- 
ing the  matters  set  up  by  an  equitable  replication  is  admissible  and 
allowable.  But  then  we  come  to  the  question  whether  a  party  can 
be  permitted  to  set  up  in  this  Court  a  ground  of  relief  which  he  is 
also  at  the  same  time  setting  up  in  a  Court  of  equity.  I  fully  concur 
with  what  has  fallen  from  the  Chief  Justice  on  this  subject ;  and  I,  for 
one,  would  never,  when  sitting  at  Chambers,  allow  a  party  to  plead 
an  equitable  plea  or  an  equitable  pleading  of  any  kind,  the  subject- 
matter  of  which  he  was  also  setting  up  in  a  Court  of  equity.  Nov 
the  plaintiff,  in  the  present  case,  has  not  filed  any  bill  or  any  answer 
in  equity  in  which  be  has  raised  the  subject-matter  of  his  eqaitable 
replication  in  this  action ;  but  has  chosen,  as  he  has  a  right  to  do,  to 
content  himself  with  putting  it  on  the  record  in  this  Court  of  law. 
The  defendant,  however,  has  (diosen  to  take  simultaneously  two  modes 
of  answering  that  replication ;  one  at  law  and  the  other  in  equity. 
He  has  got  his  bill  amended  in  equity,  and  has  brought  forward  in  it,  as 
«8BQ1  ^™^°^^^'  ^grounds  for  retraining  the  plaintiff  from  having  the 
-■  benefit  of  this  equitable  replication.  He  thus  seeks  to  avoid 
the  replication  in  equity,  and  now  claims,  by  his  proposed  equitable 
rejoinder,  to  do  the  same  thing  at  law.  I  have  the  strongest  possible 
opinion  that  this  ought  to  be  prevented,  as  adding  to  the  vexation  and 
annoyance  of  a  double  procedure  in  two  separate  Courts,  which  it  was 
the  object  of  the  recent  statute  to  prevent.  It  would  give  rise  to  a 
mischief  of  the  worst  form ;  for  it  would  convert  that  which  is  now 
a  simple  matter  at  law,  though  complicated  in  equity,  into  a  com- 
plicated matter  at  law  as  well  as  in  equity.  It  would  also,  pFactically, 
give  an  appellate  jurisdiction  from  this  Court  to  a  Court  of  equity 
which  eaa  never  have  been  contemplated  by  the  statute* 

Hill,  J.,  and  Blackbubn,  J.,  concurred. 

Bule  discharged,  (a) 

(a)  Sm  —xt  page,  for  the  roport  of  tbe.argiimeBt  of  the  demnmr  to  the  equitable  repfieallM 
to  the  fosfth  plea  in  thU  ea«ew 
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Deelaratlon  by  assignee  of  a  patent  ibr  improrements  in  machinery,  fbr  its  iofHogensnt  hj 
4efen4aBt,  by  making,  selling,  ani  ooanterfeiting  the  patented  nwohines. 

Plsft.  That  the  patentee  disd  intestate  while  the  patont  was  Tested  in  bin;  that  hit  UaA- 
nlttrater  grantad  by  deed  to  S.  A  A.,  and  to  snob  persons  as  they  aheuld  from  time  to  Hds 
lioeasfl^  empower,  or  nntborise  in  that  behalf,  exelnsire  liberty  and  license  to  maks,  ass»  ■»' 
▼sad  the  inrention  throaghont  England  and  Wales,  B^rwick-npon^Twesd,  Seotlsad,  sad 
Ireland ;  UJat  8. 4  A.  grnnled  and  assigned  to  d^fendantthe  said  exeMsirv  liberty  and  ikei*; 
and  that  the  aUeged  iafiringement  was  an  ezeroise  of  that  liberty  aadiissne. 
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BflpllMlioD,  on  eqnitabte  grouiidtf.  That,  hj  m  ecnrtaiii  other  deed  of  the  Mune  date  as  <h« 
deed  of  lieeue  to  S.  A  A,,  and  made  between  the  adminietrator  of  the  patentee  of  the  one  party, 
plaintiif  and  Ato  other  persons  (naming  them)  of  the  second  party  and  8.  A  A.  of  the  third  party 
itolting  that,  by  arrangement  with  the  deceased  patentee,  the  parties  thereto  of  the  second  part 
weie  entitled  to  participate  in  the  profits  to  be  derired  from  the  patent ;  and  that  S.  A  A.  had 
eontraeted  with  the  parties  of  the  ilrst  and  teoond  parte  for  the  abaolnte  purchase  of  a  license 
for  the  ezeiuiTe  nse  of  the  inrention,  and  it  had  been  agreed  thai  the  said  contract  should  ba 
carried  out  as  thereinafter  appeared,  and  that  the  corenants  thereinafter  contained  should  be 
entered  into ;  and  reciting  that,  in  part  performance  of  the  said  contract,  the  deed  of  license  to 
S.  A  A.  (being  the  deed  in  the  plea  mentioned)  had  been  executed :  it  was  witnessed,  in  pursu- 
ance of  the  said  eontract,  that  each  of  the  parties  thereto  thereby  coTcnanted  and  agreed  with' 
the  others  of  them  that  8.  A  A.  should  not  manufaotnre  machines,  under  or  by  rirtue  of  the 
said  license^  for  sale  out  of  Great  Britain  and  Ireland.  Of  all  which  defendant,  before  the 
granting  and  assignment  of  the  said  license  by  8.  A  A.  to  him,  had  notice.  That  afterwards, 
by  deed  dated  30th  October,  1852,  between  8.  A  A.  of  the  first  and  defendant  of  the  second  part, 
reciting  the  (bets  above  stated,  and  that  8.  A  A.  had  contracted  with  defendant  to  assign,  and 
had,  by  a  deed  also  dated  dOth  October,  186S,  assigned  to  him  the  said  license:  it  was  witnessed' 
that  defendant  corenanted  with  8.  A  A.,  inter  alia,  to  observe  and  perform  the  covenant  by 
them  in  the  previous  deed,  not  to  manufacture  machines,  under  or  by  virtue  of  the  license,  for 
sale  out  of  Great  Britain  and  Ireland :  and  to  indemnify  8.  A  A.  from  the  consequences  of  the 
non-observance  thereofl  Averment  of  breaches  by  defbndant  of  the  covenant  in  question,  by 
manufacturing  the  patented  machines  in  England  for  sale  out  of  England,  and  by  the  sale  out 
of  England  of  the  patented  machines  and  parts  thereof. 

Pomurrer.    Joinder  in  demurrer. 

Held,  that  the  replication  was  bad.  That  the  license  to  8.  A  A.  and  the  contemporaneous 
deed  were  not  to  be  read  as  one  deed,  and  that  therefore  the  absolute  terms  of  the  former  were 
net  qnalifled  by  the  oovenaats  in  the  latter.  That,  althongh  in  equity  defendant  was  bound' 
by  those  covenants,  a  Court  of  common  law  could  not  do  complete  equity  between  all  parties 
in  the  matter,  having  no  jurisdiction  to  bring  before  it  the  five  covenantees,  parties,  in  addition 
to  plaintiflT,  to  the  said  contemporaneous  deed,  or  to  restrain  possible  future  actions  by  them 
against  defendant 

The  demurrer  to  the  equitable  replication  to  the  fourth  plea  (which 
see  ante,  pp.  867,  858),  came  on  for  argument  in  Michaelmas  Term, 
and  may  be  conveniently  inserted  here. 

*M<mtaaue  Smith,  in  support  of  the  demurrer. — This  replica-  r*o7-i' 
tion  is  bad.  It  is  an  attempt  to  set  up  an  equitable  right  in  sup-  '- 
port  of  a  legal  claim.  The  declaration  proceeds  upon  the  alleged  in- 
fringement of  a  legal  right,  namely,  the  exclusive  use  of  the  letters 
patent.  The  fourth  plea  answers  this  by  setting  up  a  license  to  the 
defendant,  derived  from  the  patentee,  to  use  them.  This  perfectly  valid 
legal  defence,  the  plaintiff,  by  the  replication,  seeks  to  get  rid  of,  by  the 
deed  contemporaneous  with  the  original  license  from  the  patentee ; 
which  deed  restricted  the  licensees  from  manufacturing,  under  the 

Eatent,  machines  for  use  out  of  the  United  Kingdom.  Assuming, 
owever,  that  the  replication  shows  that  defendant  is  bound  b^  thatf 
deed,  it  does  not  restore  the  right  which  the  plaintiff  claims  m  the 
declaration,  but  sets  up  a  new  right  altogether ;  that,  namely,  to  the 
exclusive  sale  of  the  patented  articles  abroad.  The  replication  is' 
therefore  a  departure  fron  the  declaration,  and  an  attempt  to  turn  the 

!>laintiff 's  equitable  right  to  prevent  a  breach  of  the  covenant  into  a 
egal  right  to  sue  for  an  infringement  of  the  patent.  The  replication 
shows  that  the  plaintiff  has  mistaken  his  remedy.  He  might  have 
sued  the  defendant  at  law,  for  a  breach  of  the  covenant,  or  be  might 
have  gone  into  equity  to  restrain  the  defendant  from  breaking  it  bv" 
sellinff  the  machines  abroad.  But,  having  regard  to  the  action  whicn 
«he  plaintiff  has  actually  brought,  the  contemporaneous  deed  can 
nave  no  effoet' whatever,  at  law,  on  the  lioense  from  Heilmann  to  QtAi 
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and  Akroyds  to  use  the  invention.  The  latter  is  absolute  in  its  terms, 
and  refers  to  no  deed,  and  the  deed  is  distinct  from  and  collateral  to 
it.  The  deed  of  license  is,  moreover,  made  between  Heilmann  and 
♦8721   ^^^  ^^^  Akroyds  only,  whereas  the  contemporaneous  *deed 

-'  embraces  six  other  persons  as  parties.  The  plaintiff  is  but 
one  of  those  six,  and,  under  the  deed,  each  of  the  plaintiff's  five  co- 
covenantees  might  bring  a  separate  action  against  the  defendant  on 
the  covenant.  The  Court  would  have  no  power  to  stay  any  of  those 
actions,  nor  can  it,  if  the  replication  is  upheld,  do  complete  justice  in 
the  present  case  between  all  parties ;  the  other  five  persons  not  being 
before  it.  Again,  there  is  nothing  ineauitable  in  the  defendant's 
fourth  plea.  The  plaintiff  having  elected  to  pursue  a  legal  remedy 
which  it  is  not  competent  to  him  to  seek,  equity  would  not  restrain 
the  defendant  from  setting  up  a  legal  defence  to  his  claim.  His 
proper  course  was  to  go  into  equity  in  the  first  instance.  In  a  Court 
of  common  law  an  equitable  replication  cannot  be  allowed  if  it  is 
inconsistent  with  the  legal  character  of  the  right  alleged  in  the 
declaration:  Beis  v,  Scottish  Equitable  Assurance  Society,  2  H.  &  N. 
19.t  If  it  were  otherwise,  the  effect  would  be  that  actions  founded  on 
mere  equitable  grounds  might  be  brought  at  law.  But,  as  was  said 
by  Pollock,  C.  B.,  in  Hunter  v.  Gibbons,  1  H.  &  N.  4:59,t  "The  relief 
in  equity  would  be  different  from  what  the  plaintiff  would  get  here. 
The  statute  has  made  no  provision  for  an  equitable  declaration.'' 
That  case  also  shows  that  an  equitable  replication  which  will  not 
administer  the  whole  equity  between  the  parties  is  inadmissible. 

Bovill^  contr^ — The  first  question  is,  what  is  the  effect  of  two  deeds 
of  the  same  date,  to  which  the  same  persons  are  parties,  and  which 
are  executed  at  the  same  time?  Clearly,  as  between  the  parties  to 
them,  they  are,  if  intended  to  carry  out  but  one  transaction,  one 
'*^8731  ^^j^^^^™^^^  *  *Lord  Cromwel's  Case,  2  Bep.  69  a,  74  a ;   Moun- 

-I  tague  V.  Tidcome,  2  Vem.  618.  [Hill,  J. — There  the  two 
deeds  were  between  the  same  identical  parties  merely.]  In  Fon- 
blanque's  Treatise  on  Equity,  sect.  14,  p.  436  (ed.  5),  it  is  laid  down 
that,  "  it  is  a  general  rule,  that  several  deeds  made  at  one  time,  are 
to  be  taken  as  one  assurance ;  yet  every  one  hath  its  distinct  opera- 
tion to  carry  on  the  main  design."  There  was  but  one  transaction 
between  Heilmann  and  Salt  and  Akroyds,  which  was  carried  out  by 
means  of  the  two  deeds;  those  deeds  are,  therefore,  to  be  read  together 
as  one.  When  the  defendant  purchased  their  interest  from  Salt  and 
Akroyds,  he  had  both  deeds  presented  to  him  at  the  same  time,  he 
saw  how  one  is  controlled  and  affected  by  the  other,  and  he  bought 
such  interest  only  as  Salt  and  Akroyds  had,  subject  to  the  provisions 
of  both  deeds.  He  cannot,  after  this,  separate  the  two  deeds,  either 
in  law  or  in  equity.  The  replication,  setting  out  these  facts,  is  good, 
even  at  law,  but  at  all  events  in  equity.  The  effect  of  the  two  deeds 
taken  together  is,  that  the  defendant  is  licensed  to  manufacture 
machines  under  the  patent,  in  the  United  Kingdom,  for  all  purposes 
except  that  of  sale  abroad.  [Hill,  J. — If  it  was  intended  that  the 
two  deeds  should  operate  as  one,  why  was  not  one  deed  made  instead 
of  two?]  There  may  have  been  good  reasons  for  that.  In  Lord 
CromweFs  Case,  2  Bep.  69  a,  74  a,  in  answer  to  an  objection  that  a 
condition  or  rent  cannot  be  saved  in  a  collateral  deed  or  record,  but 
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oaght  to  be  saved  in  the  same  deed  or  record,  it  was  resolved  "that 
it  is  not  of  necessity,  that  the  saving  should  be  always  in  the  same 
record  or  deed,  but  in  some  cases  it  may  be  contained  in  another 
deed,  *although,  by  law,  it  might  have  been  saved  in  the  same  r*o74. 
deed  or  record."  The  defendant,  at  all  events,  is  not  in  a  '■ 
position  to  complain  of  there  having  been  two  deeds  instead  of  one. 
Inasmuch  as  he  took  with  notice  of  both,  he  is  in  the  same  position 
as  Salt  and  Akroyds,  the  original  parties  to  both :  Tulk  v.  Moxhay^ 
2  Phillips  774 ;  Patching  v.  Dubbins,  1  Kay.  1.  The  plaintiff's  legal 
right,  apart  from  the  license  and  the  contemporaneous  deed,  that  no 
one  should  manufacture  the  machines,  is  not  the  less  a  legal  right 
because  qualified  by  those  instruments  to  this  extent,  that  the  defend* 
ant  may  manufacture  them  for  sale  in  the  United  Kingdom  only. 
[CocKBUBN,  C.  J. — The  difficulty  in  your  way  is,  that  the  deeds  were 
not  between  the  same  parties  merely.  But  you  had  better  address 
yourself  to  the  other  objection,  which,  at  present,  seems  to  us  insuper- 
able ;  namely,  that  the  other  parties  to  the  second  deed  are  not  before 
the  Court.  We  feel  the  force  of  the  argument  by  the  other  side, 
that,  if  the  plaintiff  succeeds,  the  defendants  will  still  be  liable  to  the 
other  covenantees,  and  that  we  could  not  restrain  actions  by  them.] 
The  plaintiff  is  in  effect  a  trustee  for,  and  therefore  sufficiently 
represents,  the  other  covenantees,  who  are  identified  with  him  in 
interest  It  would  be  unnecessary  to  make  them  parties  to  a  suit 
in  equity.  By  the  Chancery  Procedure  Amendment  Act,  15  &  16 
Yict.  c.  86,  s.  42,  a  defendant  in. any  suit  is  not  to  take  any  objection 
for  want  of  parties  to  the  suit,  in  any  case  to  which  the  rules  set  forth 
in  that  section  extend :  and  the  9th  of  those  rules  is  as  follows :  **  In 
all  suits  concerning  real  or  personal  estate  which  is  vested  in  trustees 
under  a  will,  settlement,  or  otherwise,  such  trustees  shall  represent 
the  persons  *beneficially  interested  under  the  trust,  in  the  r«o<7K 
same  manner  and  to  the  same  extent  as  the  executors  or  ^ 
administrators  in  suits  concerning  personal  estate  represent  the  per- 
sons beneficially  interested  in  such  personal  estate;  and  in  such  cases 
it  shall  not  be  necessary  to  make  the  parties  beneficially  interested 
under  the  trusts  parties  to  the  suit ;  but  the  Court  may,  upon  con- 
sideration of  the  matter,  on  the  hearing,  if  it  shall  so  think  fit,  order 
such  persons,  or  any  of  them,  to  be  made  parties."  [Hill,  J. — There 
is  no  averment  on  this  record,  to  identify  the  interest  of  the  plaintiff 
and  the  other  covenantees.]  The  declaration  avers  that  the  legal 
right  and  interest  in  the  letters  patent  is  vested  in  the  plaintiff.  The 
principle  of  the  decision  in  Vorley  v.  Barrett,  1  C.  B.  N.  S.  225  (E. 
C.  L.  R.  vol.  87),  is  In  favour  of  the  plaintiff's  application  to  be 
allowed  to  explain,  by  the  replication,  what  the  extent  of  that  right 
is ;  and  to  show  that,  to  that  extent,  it  has  never  been  parted  with. 

Montague  Smith  was  not  called  upon  to  reply. 

CocKBUBK,  C.  J. — I  am  of  opinion  that  our  judgment  should  be  for 
the  defendant  on  both  grounas.  It  is  quite  true,  as  Mr.  Bovill  has 
said,  that  where  there  are  two  contemporaneous  deeds  relating  to  the 
same  subject*matter  and  made  between  the  same  parties,  or,  between 
parties  having  a  complete  identity  of  interest,  and  where  the  intention 
IS  that  the  whole  should  be  not  only  one  transaction,  but  that  there 
should  be  but  one  agreementj  the  two  deeds  may  be  read  as  one. 
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*8761  ^^^^>  however,  it  was  plainly  intended  that  there  should  be  *an 
•'  absolute  license  to  use  the  invention;  and,  further,  a  con- 
temporaneous deed  containing  covenants  which  should  in  some  degree 
restrain  the  exercise  of  the  license.  That  being  so,  I  do  not  think 
that  it  is  competent  to  us  to  say  that  the  two  deeds  are  to  be  read  as 
one.  In  equity,  indeed,  the  two  might  be  considered  together,  and 
the  second  regarded  as  a  condition  upon  the  first.  But  as  the  effect 
of  the  two  deeds  is  to  give  the  licensor  in  the  first,  and,  now,  the 
plaintiff,  who  represents  him,  a  right  of  action  for  the  infringement 
of  the  patent,  unless  the  license  is  set  up  in  answer ;  and  to  give  each 
of  the  covenantees  in  the  second  a  right  to  sue  for  the  breach  of  the 
covenant  with  them :  it  follows  that  the  defendant  would  be  liable  to 
several  actions  for  the  very  same  act,  none  of  which  should  we  be 
able  to  rtistrain.  Were  the  plaintiff  to  pursue  his  remedy  in  a  Court 
of  equity,  that  Court  would  compel  him  to  bring  before  it  all  the 
parties  interested  both  under  the  first  deed  and  under  the  second. 
That  we  have  no  power  to  do ;  and  it  is  therefore  evident  that,  were 
we  to  allow  the  equitable  replication,  we  should  be  doing  an  injustice. 
It  would  be  absolutely  necessary,  in  order  for  us  to  do  complete  jus- 
tice, that  we  should  have  before  us  all  the  parties  interested  under 
.'both  deeds ;  but  we  neither  have  nor  can  have  them.  Upon  these 
grounds  we  are  bound,  in  my  opinion,  to  decline  to  exercise  the 
Jimited  equitable  jurisdiction  which  we  do  possess,  and  to  disallow 
the  proposed  replication. 

(WiaHTMAN,  J.,  was  absent.) 

Hill,  J. — ^I  am  entirely  of  the  same  opinion.  Looking  at  the  two 
^8771  ^^^^*  ^^  seems  to  me  that  they  constitute  but  *one  transaction; 
-I  in  the  license,  however,  the  parties  have  designedly  omitted 
all  reference  to  the  second  deed,  thereby  showing  an  intention  that 
ithe  license  should,  at  law,  be  absolute.  There  is  nothing  to  indicate 
that  they  intended  to  limit  or  qualify  the  license  by  the  second  deed, 
^which  embraces  additional  parties,  and  can  be  made  available  sepa- 
irately  as  a  contract  or  covenant  that  the  license  should  be  exercised 
(to  a  certain  extent  only.  Moreover,  there  is  no  averment  whatever 
on  the  record  to  identify  the  interest  of  the  parties  to  the  two  deeds. 
il  think,  therefore,  that  the  second  deed  is  not  a  good  answer  at  law 
fto  the  fourth  plea.  Then,  is  it  a  good  equitable  answer  ?  I  think 
not ;  far  this  reason,  that  all  the  parties  are  not  before  us,  and  that 
we  should  have  to  deal  with  several  interests,  not  represented  in  the 
faction  by  any  trustee  within  the  meaning  of  the  rule  of  Chancery 
•procedure  relied  upon  by  Mr.  BovilL  We  should,  moreover,  he 
^exposing  the  defendant  to  the  risk  of  other  actions,  which  we  should 
^  ihave  no  power  to  restrain.  I  think,  therefore,  that  the  replication  is 
bad,  both  as  a  legal  and  as  an  equitable  replication. 

Blackburn,  J. — I  am  of  the  same  opinion.  I  do  not  think  that 
tfhis  replication  is  good  in  law,  and  I  agree  with  what  my  brother 
Hill  has  said  upon  that  point.  Then  comes  the  question  whether  it 
is  a  good  equitable  replication.  Now,  we  are  justified  in  holding  a 
replication  to  be  good  upon  equitable  grounds  only  in  a  case  where  a 
(Court  of  equity  would,  upon  the  facts  stated  in  the  replication,  uncon- 
ditionally restrain  the  defendant  from  setting  u^p  the  defence  which  the 
zeplioation  professes  to  answer.     We  ^ve,  -thwefoir^  to  cQuaider 
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whether  the  plaintiff  shows,  bj  the  replication,  that  he  is  entitled 
*to  unconditional  relief  in  equity.  The  action  being  for  the  r«o7o 
infringement  of  a  patent,  the  fourth  plea  sets  up  a  good  legal  '- 
defence,  that  the  patentee  granted  to  persons  who  afterwards  assigned 
it  to  the  defendant  a  license  to  use  the  patent.  In  answer,  the  plain- 
tiff sets  up  this  equity :  "  True  it  is  that  such  a  license  was  granted, 
but  by  another  agreement,  oonteraporaneous  with  the  grant,  the  de- 
fendant's assignors  covenanted  with  me  and  with  five  other  persons, 
not  to  exercise  the  patent  by  manufacturing  the  patented  articles  for 
sale  abroad."  Upon  this  ground  the  plaintiff  seeks  altogether  to 
restrain  the  defendant  from  setting  up  the  license.  I  am  disposed  to 
think  that  a  Court  of  equity  would,  under  proper  circumstances,  and 
if  it  had  all  the  parties  interested  before  it,  consider  the  two  deeds 
together,  and  restrain  the  defendant  from  setting  up  the  license  abso- 
lutely, without  reference  to  the  real  bargain.  That,  however,  would 
be  done  only  upon  terms  imposed  on  all  the  parties  to  the  bargain ; 
and  the  Court  would  not  interfere  without  restraining  the*  other  cov- 
enantees, in  addition  to  the  plaintiff,  from  suing  the  defendant.  Those 
persons  neither  are  nor  can  be  brought  before  us.  By  allowing  the  repli- 
cation, therefore,  we  should  not  be  affording  complete  equitable  relief. 
The  plaintiff  must  go  to  a  Court  of  equity  to  obtain  relief  upon  such 
terms  as  shall  make  th<3  equity  complete. 

Judgment  for  the  defendants. 


•CHAPPELL  V.  WATTS.    May  8.  [♦879 

An  Irishman  ordlnaiilj  resident  in  Irelaad,  and  baTing  no  pUoe  of  abode  in  England,  is 
eompellable  to  give  leourity  for  ooeto  in  an  action  broaght  by  him  in  England,  notwithstanding 
that  he  is  at  the  time  an  offioer  in  the  army,  serring  with  his  regiment  in  Ireland. 

F.  M.  White  had  obtained  a  rule  calling  upon  the  defendant  to 
show  cause  why  an  order  of  Blackburn,  J.,  by  which  the  plaintiff 
was  ordered  to  give  security  for  costs,  should  not  be  set  aside. 

It  appeared  from  the  affidavits  that  the  plaintiff  was  an  officer  of 
Her  Majesty's  98d  Begiment  of  Foot,  and  that  he  was,  at  the  time 
when  the  order  was  made,  residing  at  Ferrooy,  in  Ireland,  on  service 
with  his  regiment,  which  was  stationed  there.  It  also  appeared  that 
the  plaintiff  was  an  Irishman,  and  that  he  had  no  place  of  abode  or 
residence  in  England. 

Ghrove  now  showed  cause. — The  plaintiff  is  compellable  to  give 
security  for  costs.  The  usual  ground  for  ordering  a  plaintiff  to  do  so 
is  that  he  is  out  of  the  jurisdiction.  There  is,  no  doubt,  an  exception ; 
namely,  that  when  the  plaintiff  is  an  Englishman  and  necessarily 
absent  on  the  public  service,  he  will  not  be  made  to  give  security 
although  he  is  living  out  of  the  jurisdiction.  But  the  present  plaintiff, 
though  absent  on  service  with  his  regiment,  is  not  an  Englishman  but 
a  native  and  domiciled  Irishman.  He  is  not  therefore  entitled  to  the 
benefit  of  the  exception.  An  EngliAman  serving  the  country  abroad 
may  be  presumed  to  be  involuntarily  absent  and  so  to  have  an  animus 
revertendi.  But  an  Irishman,  who  lives  in  Ireland  when  he  is  not 
'  pn  service;  cannot  be  presuxxied  to  iiave  an  Animus  Tevertjen4i  .to 
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*8801  *^^S^^^^>  when  he  is  on  servioe  in  bis  own  country.  The  state- 
J  ment  of  the  exception  in  Chitty 's  Archbold's  Practice  (ed.  1 1  by 
Prentice),  vol.  2,  p.  1408,  as  follows,  confines  it  to  Englishmen:  ''Nor 
will  this  security  be  required  to  be  given  on  the  ground  of  plaintiff's  ab- 
sence abroad,  when  such  absence  is  not  voluntary,  and  the  plaintiff  is 
an  Englishman ;  as  in  the  case  of  naval  and  military  officers,  and 
other  persons  engaged  abroad  in  the  public  scrvica''  In  Fitzgerald 
V.  Whitmorc,  1  T.  B.  862,  it  was  urged  for  the  plaintiff^  a  resident  in 
Ireland,  that  it  would  be*impolitic  to  extend  to  Ireland,  tbe  rule 
then  lately  adopted,  requiring  foreigners  to  give  security  for  costs; 
but  the  Court,  notwithstanding,  stayed  the  proceedings  till  security 
should  be  given.  The  cases  of  Lord  Nugent  v,  Harcourt,  2  Dowl. 
678,  and  Evering  v.  Chiffenden,  7  Dowl.  686,  in  which  the  plaintifi 
were  Englishmen,  and  were  excused  from  giving  security,  show  tbe 
ground  of  the  exemption.  [Cockbubn,  C.  J. — The  plaintiff's  domicile 
being  in  Ireland,  his  position  is  not  altered  by  his  regiment  being  on 
service  there.] 

F.  M.  White,  contri. — There  is  no  valid  reason  why  the  rule  appli- 
cable to  the  case  of  an  English  officer  absent  from  this  country  with 
his  regiment  should  not  apply  to  that  of  an  Irish  officer  in  the  same 
position.  In  Lush's  Practice,  p.  695  (ed.  2),  it  is  laid  down  that  ^'A 
plaintiff  holding  an  appointment  abroad  under  the  British  Crown  not 
in  its  nature  permanent,  and  a  soldier  or  sailor  on  foreign  service, 
are  not  required  to  give  security."  Nothing  is  said  as  to  the  nationality 
^8811  ^^^^^  soldier  or  sailor.  In  the  present  case,  it  does  not  ^appear 
-'  from  the  affidavits  that  the  plaintiff  has  any  permanent  resi- 
dence apart  from  the  place  where  his  regiment  is  quartered :  and,  in 
the  absence  of  evidence  to  the  contrary,  it  is  to  be  presumed  that  be 
has  no  other  ordinary  residence  than  with  his  regiment.  If  so,  he  is 
entitled  to  the  benefit  of  the  general  rule  exempting  soldiers  and  sail- 
ors on  service  from  giving  security  for  costs ;  the  reason  for  the  rule 
being  that  their  residence  at  the  place  of  service  is  involuntary  and 
compulsory. 

Watkin  Williams,  amicus  curiae. — In  Whittall  v,  Campbell,  5  H.  & 
N.  601,t  decided  yesterday,  the  Court  of  Exchequer,  following  Gar- 
wood V.  Bradburn,  9  Dowl.  1031,  held  that  the  plaintiff,  an  officer  in 
Her  Majesty's  Indian  army,  permanently  residing  and  on  active  ser 
vice  in  India,  could  not  be  compelled  to  give  security  for  costs ;  on 
the  ground  that  he  was  not  voluntarily  abroad,  not  being  able  to  re 
main  or  return  at  his  will. 

CocEBURK,  C.  J. — As  there  has  been  so  recent  a  decision  on  the 
point  in  the  Court  of  Exchequer,  we  will  oonsult  the  learned  Judges 
of  that  Court  before  giving  our  judgment 

Judgment  was  delivered  later  in  the  day  as  follows. 

Cockbubn,  C.  J. — We  have  consulted  the  Judges  of  the  Court  of 
Exchequer,  as  to  the  ground  on  which  they  decided  the  case  before 
them,  and  we  find  that  the  only  question  which  they  took  into  con- 
sideration was  whether  an  officer  in  the  Indian  army,  who  had  been 
in  it  before  its  transfer  from  The  East  India  Company  to  the  Crown, 
*8821  ^^  ^^^  ^^^  transfer,  entitled  to  the  same  privileges  ^against 
^  giving  security  for  costs  as  if  he  had  been  originally  in  the 
service  of  the  CrowiL  The  Court  held  that  he  was ;  but  their  decision 
does  not  touch  the  point  before  us.     We  think  that  the  present  plain* 
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tiff  ought  to  give  security  for  costs.  He  is  of  Irish  birth,  and  his 
regiment  is  now  serving  in  Ireland.  Had  it  been  made  appear  to  us 
that  his  residence  is  ordinarily  in  England  and  not  in  Ireland,  our 
decision  would  have  been  different;  for  the  true  ground  of  the  exemp- 
tion of  a  soldier  on  service  out  of  this  country  from  giving  security 
for  costs  is,  not  that  he  cannot  come  over  here  to  conduct  his  action, 
but  that  he  is  not  to  be  placed  in  a  worse  position,  because  he  is  out  of 
the  jurisdiction  by  the  order  of  the  British  Crown.  In  the  case  be- 
fore us,  the  plaintiff  who  is  not  ordinarily  resident  within  the  juris- 
diction of  the  Court,  is  at  present  in  service  in  Ireland  with  his  regi- 
ment. How  can  it  be  said  that  he  is  placed  in  a  worse  position  by 
being  called  upon  to  do  that  which,  independently  of  his  military 
service,  he  would  be  called  upon  to  do  by  reason  of  his  being  ordina- 
rily resident  in  Ireland  7  The  circumstance  that  he  is  a  soldier  in 
actual  service  cannot  give  him  an  advantage  over  any  other  plaintiff 
who  is  ordinarily  resident  out  of  the  jurisdiction. 

Crompton,  J. — I  am  of  the  same  opinion.  It  appears  from  the 
affidavits  that  the  plaintiff  is  a  native  of  Ireland  and  is  ordinarily  resi- 
dent in  that  country.  The  circumdtance  that  Ireland  is  the  country 
of  his  birth  is  immaterial ;  but  the  fact  that  it  is  the  place  of  his 
ordinary  residence  is  conclusive.  The  criterion  in  these  cases  is.  Is 
the  plaintiff  kept  away  from  his  ordinary  residence  in  England  by 
reason  of  his  being  in  the  service  of  the  *Crown  ?  If  so,  he  r^ggo 
ought  not  to  give  security  for  costs.  But  in  this  case  the  plain-  '- 
tiff  is  living  in  his  own  country,  where  he  would  ordinarily  reside 
whether  serving  with  his  regiment  or  not.  He,  therefore,  is  not 
entitled  to  the  privilege  which  he  claims. 

Hill,  J.,  and  Blackburn,  J.;  concurred.  Bule  discharged. 
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To  an  aeUon  on  the  eommon  indebltatas  oonnte,  the  writ  of  snmmoni  in  which  wai  endorsed 
for  a  debt  of  more  than  202.,  consisting  of  separable  items,  defendant  pleaded,  except  as  to  part 
of  the  claim,  Nerer  indebted,  and,  as  to  that  part,  which  also  exceeded  20/.,  a  tender  of  it 
before  action,  and  payment  of  it  into  Court.  At  the  trial  of  issues  Joined  on  these  pleas  the 
jury  found  for  defendant  as  to  the  tender,  and  for  plaintiff  that  the  sum  tendered  was  too  little, 
by  21.  8c.  lOci,  to  satisfy  his  claim. 

Held,  that  plaintiff  had  recorered  2^  8«.  10<i.  only  In  the  aetlon,  and  was,  therefore,  not 
entitled  to  hare  his  costs  taxed  by  the  Master  on  the  higher  scale;  haying,  within  the  meaning 
of  the  directions  to  the  Masters  of  Hil.  Term,  1853,  No.  8,  failed  to  recover  more  than  202. 

The  declaration  contained  counts  for  goods  sold  and  delivered,  work 
and  labour  done  and  materials  for  the  same  provided,  the  use  and 
occupation  of  rooms  and  apartments,  and  on  an  account  stated. 

Pleas  1.  Except  as  to  267.  10«.  6d,  parcel  of  plaintiff's  claim: 
Never  indebted.  Issue  thereon.  2.  Astothesaidsumof262.  lOtf.  6d: 
That  defendant  was  always  ready  and  willing  to  pay  plaintiff  the  said 
sum  of  262. 10a.  id,,  parcel  of  the  money  claimed,  and  that  before 
action  he  tendered  ana  offered  to  pay  the  same  to  plaintiff  but  he 
refused  to  accept  it ;  and  that  defendant  now  brought  into  Court  the 
said  sum  of  26Z.  lOa.  6(2,,  ready  to  be  paid  to  plaintiff.    Issue  thereon. 

At  the  trial,  at  the  Durham  Spring  Assizes^  1860|  it  appeared  that 
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^8841  ^^^  motion  was  brougbt  to  vecoTer  two  ^sums  of  24Z.  8«.  lOoT. 
^  and  47.  lOtf.  6i2.,  wldoh  were  endorsed  on  the  writ  of  summons ; 
and  the  jury  found,  as  to  262L  l(te.  Qd.,  that  the  defendant  did,  before 
action,  tender  and  offer  to  pay  that  sum  to  the  plaintiff,  but  that  he 
refused  to  accept  it ;  and  that  the  said  sum  was  not  sufficient  by  27. 8s. 
lOd.,  to  satisfy  the  claim  of  the  plaintiff.  The  Judge  refused  to  certify 
that  the  cause  was  a  proper  one  to  be  tried  before  him ;  and,  upon 
taxation,  the  Master  aecided  that  the  plaintiff  was  entitled  to  costs 
upon  the  higher  scale,  and  taxed  them  aocordii^ly. 

Mindmaroh  having  obtained  a  rule  calling  upon  the  plaintiff  to  show 
cause  why  the  master  should  not  review  his  taxation, 

Pigott,  Serjt.,  now  showed  cause. — The  Master  was  right  in  taxing 
the  costs  on  the  higher  scale.  The  question  depends  upon  the  con* 
struction  to  be  put  upon  No.  8  of  the  Directions  to  the  Masters,  of 
Hilary  Term,  1853,  which  provides  that  **  where  in"  '*  actions"  of 
contract,  other  than  cases  wherein  by  reason  of  the  nature  of  the 
action  no  writ  of  trial  can  by  law  be  issued,  ''  the  sum  endorsed  on 
the  summons  shall  be  more  than  207.,  but  the  plaintiff  fails  to  recover 
more  than  that  sum,  and  the  Judge  does  not  certify"  that  the  cause 
was  proper  to  be  tried  before  him,  ''the  plaintiff's  costs  against  the 
defendant,  whether  between  party  and  party  or  between  attorney  and 
client,  shall  be  taxed  as  upon  a  writ  of  trial  before  a  Judge  of  a  Court 
of  record  where  attorneys  are  not  allowed  to  act  as  advocates,"  ''  but 
the  defendant's  costs,  if  any,  are  to  be  taxed  upon  the  higher  scale." 
Uilless,  therefore,  it  can  be  said  that  the  plaintiS'  has  failed  to  recover 

^8851  ^^^^  ^^^^  ^^^'i  ^®  ^  entitled  to  coats  *on  the  higher  scale.  And 
^  he  has  not  failed  to  do  so,  for  he  has  recovered  the  whole 
amount  of  his  claim,  including  the  sum  tendered  before  action  and 
paid  into  Court.  It  is  true  that,  in  Dixon  v.  Walker,  7  M.  &  W.  214,f 
the  Court  of  Exchequer  has  decided  that  where  a  plaintiff  claims 
more  than  207.  but  obtains  a  verdict  for  a  sum  under  207.,  by  reason 
of  a  tender  of  the  remainder  of  the  amount  claimed,  before  aotioa 
brought,  his  costs  must  be  taxed  on  the  reduced  scale.  But  in  Cooch 
V.  Maltby,  23  L.  J.  N.  S.  Q.  B.  305  (Bail  Court),  Wightman,  J.,  held, 
on  the  contrary,  that  an  amount  tendered  by  the  defendant  before 
action  was,  notwithstanding  a  verdict  for  him  on  an  issue  taken  on  a 
plea  of  tender,  part  of  the  amount  recovered  in  the  action ;  on  the 
ground,  not  adverted  to  in  Dixon  v.  Walker,  that  a  plea  of  tender  is 
not  in  bar  of  the  action,  but  in  bar  of  the  damages  only.  There  are 
no  other  authorities  directly  in  point.  In  Tonge  i^.  Chadwick,  5  £.  & 
B.  950  (E.  C.  L.  R  vol.  85),  the  defendant  proved  a  set-off  whioh 
reduced  the  plaintiff's  claim  to  less  than  207,,  and  it  was  held  that  the 
plaintiff  had  jGailed  to  recover  more  than  207.,  and  was  entitled  to 
costs  on  the  lower  scale  only.  But  a  plea  of  set-off  is  a  plea  in  bar 
of  the  action,  which,  as  pointed  out  by  Wightman,  J.,  a  plea  of  tender 
is  not.  Moreover,  the  plaintiff  in  that  case  actually  received  no  more 
than  the  balance  of  his  claim  after  deducting  the  set-off:  whereas 
here,  the  plaintiff  haa,  by  the  action,  obtained  the  whole  of  his  claim, 
and  was  obliged  to  sue  for  the  whole.  [Hill,  J.^Suppose  that,  to  an 
action  brought  to  reoover  501,  the  defendant  were  to  plead  simply  a 
*8861  P^^  ^^  ^tender  of  that  amount,  a.nd  that  he  broi^ht  the  monejr 
^  into  Court ;  .^nd  suppose  that  the  verdiet  was  for  the  defendant. 
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The  judgment  roust  be  for  the  defendant,  with  costs:  the  plaintiff 
could  not  have  judgment,  it  being  his  own  fault  that  he  did  not 
take  the  money  before  action,  when  he  could  haye  had  it.]  The 
plaintiff  would,  even  in  that  case,  be  entitled  to  judgment  for  i>omiQal 
damages,  if  it  be  law  that  the  plea  of  tender  is  not  in  bar  of  the  action. 
At  all  events,  a  tender  of  part  of  an  entire  demand  is  inoperative: 
Dixon  V.  Clark,  5  C.  B.  365  (E.  C.  L.  R.  vol.  57).  [Crompton,  J.— 
The  amount  paid  into  and  taken  out  of  Court  upon  a  plea  of  tender 
cannot  be  included  in  the  amount  for  which  tne  plaintiff  may  sign 
judgment.  Hill,  J. — The  action  must  be  considered  to  have  been 
brought  for  the  excess  due  to  the  plaintiff  beyond  the  sum  tendered. 
Blackburn,  J. — In  Bac.  Abr.  tit.  Tender  (I)  it  is  laid  down  that 
"  It  is  in  the  general  true,  that  if  the  money,  or  other  thing  which 
has  been  tendered,  be  upon  pleading  the  tender  brought  into  Court, 
the  plaintiff  is  entitled  thereto,  although  he  should  afterwards  be 
nonsuited,  or  there  should  be  a  verdict  against  him."  How  can  a 
nonsuited  plaintiff  be  said  to  recover  the  amount  paid  in  7  Hill,  J.-^ 
In  Tidd's  Practice,  p.  971  (ed.  9),  it  is  laid  down,  following  the  judg- 
ment of  this  Court  in  Fostan  v.  Stanway,  6  East  261,  262,  that  **  hi 
assumpsit,  where  the  defendant  pleads  non  assumpsit  as  to  all  but  a 
particular  sum,  and  as  to  that  sum  a  tender ;  and  on  the  trial,  the  fact 
of  the  tender  is  found  for  him,  but  that  the  sum  tendered  was  not 
sufficient,  by  which  the  plaintiff  has  a  verdict  on  the  general  issue, 
and  judgment  for  his  *damage8  and  costs ;  in  such  case,  there  r^oojr 
is  not  an  instance  of  the  costs  of  the  issue,  on  the  plea  of  ten-  ^ 
der,  ever  having  been  taxed  for  the  defendant."] 

Hindmarch,  oontr^,  was  not  called  upon. 

CocKBURN,  C.  J. — We  are  all  agreed  that  this  rale  must  be  made 
absolute.  I  had  not  the  advantage  of  hearing  Mr.  Hindmarch  move 
for  the  rule,  but  I  am  told  by  my  brothers  that  he  then  threw  great 
light  upon  the  matter,  and  the  view  they  were  then  inclined  to  take 
is  now  confirmed.  Upon  the  substantial  justice  of  the  case  I  have  no 
doubt  Where  a  plaintiff  claims  an  amount  which  is  the  result  of 
one  inseparable  demand,  he  is  entitled  to  say  to  the  defendant,  if  the 
defendant  tenders  a  smaller  sum,  that  he  will  not  take  less  than  the 
whole.  In  such  a  case  the  tender  comes  to  nothing.  But  where  the 
whole  demand  is  made  up  of  an  aggregate  of  separable  items,  and  the 
defendant  makes  a  tender  in  respect  of  some  of  them,  the  plaintiff  is 
wrong  if  he  refuses  to  accept  it ;  and  ought  not  to  be  allowed,  by  so 
doing,  to  keep  that  portion  of  his  claim  alive,  and  to  get  costs  upon 
the  higher  scale  by  bringing  the  defendant  before  a  superior  Court. 
If  he  declines  to  take  that  which  the  defendant  was  always  ready  to 
pay  him,  and  brings  an  action  in  a  superior  Court,  justice  requires 
that,  if  he  &il8  as  to  that  part  of  his  demand  which  has  been  ten- 
dered, he  should  be  treated  as  having  brought  the  action  for  the  other 
part  only.  Then,  is  there  any  technical  objection  to  his  being  so 
treated  7  My  brother  Pigoti  says  that  a  plea  of  tender  is  not  in  bar 
of  the  action ;  and  that  the  plaintiff  must  be  considered  to  recover 
the  whole  of  his  *claim  because  he  gets  the  whole.  But  that  r«oQo 
is  not  the  true  effect  of  the  proceedings.  The  plaintiff  does  '- 
not  really  recover  the  amount  of  the  tender,  but  onlv  the  excess  of 
his  daim  above  that  amount ;  as  is  evident  from  the  consideration 
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that,  in  the  case  of  a  plea  of  tender  and  payment  into  Court  of  the 
whole  of  the  sum  claimed,  the  defendant  has  judgment  and  costs  if 
the  plaintiff  afterwards  goes  on  with  the  action  and  the  tender  \& 
proved.  The  excess  of  the  plaintiff's  claim  over  the  tender  in  the 
present  case  being  under  201.  the  plaintiff  has  not  recovered  a  sufficient 
amount  to  entitle  him  to  costs  on  the  higher  scale.  The  rule  must 
therefore  be  made  absolute. 

Cbompton,  J. — I  am  of  the  same  opinion.  Mr.  Hindmarch^  on 
moving  for  the  rule,  satisfied  me  that  the  prior  decision(a)  is  more 
correct  than  the  later  ;(i)  though  I  was  at  first  inclined  to  think  other- 
wise. We  have  to  consider  whether  the  plaintiff  has  recovered  the 
whole  amount  of  his  claim,  within  the  true  sense  of  the  8th  direction 
to  the  Masters.  It  is  argued  that  he  is  obliged  to  bring  the  action  for 
the  larger  sum ;  but  the  same  might  be  said  where  a  set-off  is  pleaded. 
But  what  is  it  that  the  plaintiff  recovers?  Only  the  excess  which 
he  proves  to  be  owing  to  him  beyond  the  sum  tendered.  In  early 
times,  when  pleading  was  ore  tenus,  the  defendant  would  bring  the 
money  in  a  bag  into  Court,  and  would  say  to  the  plaintiff,  "Here  is 
your  money :  I  have  always  been  ready  and  willing  to  pay  and  have 
offered  to  pay  it  you,  and  you  might  have  had  it  at  any  time."  Now, 
*8R91  ^'^^^^^^  ^^  doing  that,  the  ^defendant  pays  it  to  the  officer  of 
^  the  Court,  who  is  supposed  to  hold  it  for  the  plaintiff,  and  to 
have  it  in  Court  ready  for  him  whenever  he  chooses  to  take  it  That 
being  so,  the  plaintiff*  cannot  be  said  to  recover  it,  for  he  has,  or  can 
have,  it  as  soon  as  it  is  paid  in.  Moreover,  as  it  is  plain  that  he  could 
recover  nothing  if  the  whole  amount  due  had  been  tendered  to  him 
before  action,  it  follows  that,  when  part  has  been  so  tendered,  he  can 
be  said  to  recover  so  much  only  of  the  demand  as  is  in  excess  of  that 
part. 

Hill,  J. — I  am  of  the  same  opinion.  I  think  that  the  plaintiff  has 
not  recovered  the  sum  which  the  defendant  had  tendered.  I  go  the 
length  of  saying  that  he  did  not  even,  in  point  of  law,  bring  his 
action  for  that  sum.  He  could  not  do  so,  and  thereby  take  advantage 
of  his  own  refusal  to  take  the  money  which  was  offered  to  and  ready 
for  him  before  action.  As  to  the  sum  tendered,  the  action  was 
brought  causelessly,  and  in  the  result  the  plaintiff  has  recovered  no 
more  than  the  excess. 

Blackburn,  J. — ^I  am  of  the  same  opinion.  My  only  doubt  was 
whether,  technically  speaking,  the  plaintiff  has  not  recovered  the 
whole  of  his  claim.  W  hen,  however,  I  reflect  that  the  sum  tendered 
was  his  before  the  action  was  brought,  and  that  he  might  have  had  it 
without  luing,  I  am  satisfied  that  he  cannot  be  said  to  recover  it  by 
means  of  the  action,  but  only  the  excess,  beyond  it,  of  his  original 
demand.  Bule  absolute. 

(a)  Dixon  V.  Walker,  7  H.  A  W.  SU.f 

(6)  Coooh  9.  Haltby,  23  L.  J.  N.  8.  Q.  B.  305  (BaU  Court). 
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♦GXTMM  V.  FOWLEE.    May  8.  [*890 

The  Common  Law  Procedure  Act,  1854, 17  A  18  Viet «.  125,  ■.  5,  proridet  that  "it  shall  ho 
UwftU  for"  an  '<  arbitrator,"  upon  a  refereaeo  b j  eonsent  where  the  anbmlstion  may  be  made  a 
mle  of  Court,  "if  he  shall  think  ti,  and  if  it  is  not  provided  to  the  oontrary,  to  state  his  award, 
as  to  the  whole  or  anj  part  thereof,  in  the  form  of  a  special  case  for  the  opinion  of  the  Conrty 
and  when  an  action  is  referred.  Judgment,  if  so  ordered,  may  he  entered  according  to  the 
opinion  of  the  Conrt"  By  sect  82,  "  error  may  be  brought  upon  a  judgment  upon  a  special 
ease  In  the  same  manner  as  npon  a  judgment  upon  a  special  rerdict,  unless  the  parties  agree  to 
the  oontrary." 

A  cause  and  other  matters  in  difference  were  referred  by  consent,  by  order  of  Klsi  Priua. 
The  order  contained  no  clause  relating  to  the  statement  of  a  speciid  case  by  the  arbitrator; 
but  it  provided  that  the  parties  should  not  bring  error  agidnst  him  or  each  other,  respecting 
the  matters  referred.  In  pursuanoe  of  seet.  5  the  arbitrator,  at  the  request  of  the  parties,  stated 
his  award,  as  to  the  cause  only,  in  the  form  of  a  special  case  for  the  opinion  of  this  Court;  and 
the  Court  gare  judgment  thereon  for  defendant. 

Held,  first,  that  plaintiff  could  not,  under  sect  32,  bring  error  upon  this  judgment;  the 
opinion  of  the  Court  on  a  special  case  stated  under  sect  5  being  merely  an  ancillary  proceeding 
to  the  award,  which  the  arbitrator  has  still  to  make ;  not  a  judgment  of  the  Court  as  a 
tribunal,  as  the  judgment  upon  a  special  case  stated  instead  of  a  special  verdict  is.  Secondly 
that,  independently  of  the  statute,  plaintiff  was  precluded  by  express  agreement  from  bringing 
error. 

BuLE  calling  upon  defendant  to  show  cause  why  an  order  of 
Crompton,  J.,  that  the  proceedings  in  error  taken  by  plaintiff  should 
be  set  aside,  should  not  be  rescinded. 

It  appeared  from  the  aiSdavit  of  the  plaintiff's  attorney  that,  by 
order  of  Nisi  Prius,  the  action  and  other  matters  in  difference  had 
been  referred,  by  consent,  to  an  arbitrator.  The  order  contained  no 
clause  to  empower  the  arbitrator  to  state  a  case  for  the  opinion  of 
the  Court,  bat  one  of  the  terms  of  it  was  that  the  parties  should 
bring  no  writ  of  error,  respecting  the  matters  referred,  against  the 
arbitrator  or  against  each  other.  The  arbitrator,  at  the  request  of 
the  parties,  as  to  part  of  the  matter  referred  to  him,  namely,  so  far  as 
the  cause  was  concerned,  stated  his  award  in  the  form  of  a  special 
case  for  the  opinion  of  this  Court.  The  case  was  argued,  and  judg- 
ment was  given  for  the  defendant.  The  plaintiff'  thereupon  alleged 
error,  and  lodged  a  *memorandum  thereof  with  one  of  the  r«ooi 
Masters  of  the  Court ;  and,  shortly  afterwards,  a  statement  of  '- 
the  grounds  of  error  was  delivered  to  the  attorneys  of  the  defendant. 
Thereupon  those  attorneys  took  out  a  summons  calling  on  the  plaintiff 
to  show  cause  why  the  proceedings  taken  in  error  should  not  be  set 
aside,  on  the  ground  that  error  did  not  lie  in  such  a  case.  Upon  the 
hearing  of  the  summons  Crompton,  J.,  made  an  order  to  set  aside  the 
proceedings  in  error. 

Bovill  now  showed  cause. — This  is  not  a  case  in  which  error  will 
lie.  In  the  first  place,  the  plaintiff  has  expressly  agreed  not  to  bring 
error.  But,  secondly,  even  if  that  agreement  is  to  be  construed  as 
restricting  the  plaintiff  from  bringing  error  on  the  decision  of  the 
arbitrator  only,  and  it  is  said  that  he  has,  in  the  present  proceedings, 
brought  error  upon  the  judgment  of  the  Court,  there  is  no  such 
judgment  of  the  Court  as  that  error  will  lie  upon  it.  The  arbitrator 
rotated  a  special  case  for  the  opinion  of  the  Court,  as  to  part  only  of 
the  matters  referred,  in  pursuance  of  The  Common  Law  Procedure 
Act^  1854,  17  &  18  Yict.  c.  125,  s.  5,  which  provides  that  "  it  shall  U 
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lawful  for"  him  "if  he  shall  think  fit,  and  if  it  is  not  provided  to  the 
contrary,  to  state  his  award,  as  to  the  whole  or  any  part  thereof,  in 
the  form  of  a  special  cade  for' the  opinion  of  the  Court,  and  when  an 
action  is  referred,  judgment^if  so  ordered,  may  be  entered  according 
to  the  opinion  of  the  Court."  The  object  of  this  enactment  was 
merely  to  enable  the  arbitrator  to  come  to  the  Court  for  advice,  and 
obtain  its  opinion  as  an  ancillary  help  to  him  in  making  the  award 
It  can  never  have  been  intended  to  supersede  the  arbitrator  by  the 
*8921  ^^^^1  ^^^  thereby  risk  carrying  *a  cause,  after  it  has  been 
^  once  referred  to  a  private  tribunal,  through  all  the  Courts  of 
appeal.  [Cookburn,  C.  J.— That  certainly  appears  to  be  the  correct 
view  of  the  effect  of  the  section  in  question.]  >  (He  was  then  stopped.) 
Wdtkin  Williams,  cpntr^. — ^The  plaintiff  is  entitled  to  bring  error. 
By  sect.  82  of  the  Act  "  Error  may  be  brought  upon  a  judgment 
upon  a  special  case  in  the  same  manner  as  upon  a  judgment  upon  a 
special  verdict,  unless  the  parties  agree  to  the  contrary."  There  is 
no  express  or  implied  exception  of  a  judgment  upon  a  special  case 
stated  by  an  arbitrator ;  and  the  plaintiff  has  not  agreed  to  the  con- 
trary, the  appeal  being  from  the  decision  of  the  Court,  not  of  the 
arbitrator,  upon  which  latter  alone  the  plaintiff  has  agreed  not  to 
bring  error.  The  other  side  would,  probably,  not  deny  that  error 
might  have  been  brought  upon  the  judgment  of  the  Court,  had  the 
arbitrator  been  expressly  empowered  by  the  submission  to  state  a 
case ;  but  the  statute  virtually  introduces  into  the  submission  a  clause 
giving  him  that  power.  [CocKBUBNi  C.  J. — A  special  case  stated  by 
the  arbitrator  in  pursuance  of  an  express  power  in  the  submission 
would  be  stated  for  the  judgment  of  the  Court,  whereas  a  case  stated 
by  him  under  sect.  6  of  the  Act  is  stated  for  the  Court's  opinion,  as 
auxiliary  to  that  of  the  arbitrator.  Suppose  that  the  present  case 
went  to  the  Exchequer  Chamber,  and  thence  to  the  House  of  Lords ; 
and  that  both  those  Courts  gave  judgment  in  your  favour;  but  that 
the  arbitrator,  notwithstanding,  afterwards  made  his  award  the  other 
way.  Would  you  have  any  remedy  against  him  ?]  The  arbitrator 
*8931  ^^^^^  ^^^  disregard  those  ^judgments ;  after  once  stating  the 
-'  case  he  has  nothing  more  to  do  than  to  abide  by  the  ultimate 
decision  of  the  Courts  upon  it.  In  Oldershaw  v.  King,  26  L.  J.  N.  S. 
Exch.  384,  an  order  was  made,  by  consent,  for  the  statement  of  a 
special  case ;  the  case  was  stated,  judgment  was  given  upon  it,  and 
the  Court  of  Exchequer  allowed  the  unsuccessful  party  to  bring  error, 
although  the  order  contained  the  terms,  which  the  Court  struck  out, 
"the  parties  agreeing  in  every  respect  to  be  bound  by  the  judgment 
of  the  Court."  [Crompton,  J. — That  was  a  regular  special  case; 
but  the  present  was  merely  a  proceeding  fbr  the  assistance  of  the 
arbitrator.] 

Coc^CBURN,  C.  J. — ^I  am  of  opinion  that  this  rule  must  be  dis- 
charged. The  question  is,  whether  the  provision  in  sect  82  of  the 
Act,  that  error  may  be  brought  upon  a  judgmeitt  upon  a  special  case 
in  the  same  manner  as  upon  a  judgment  upon  a  special  verdict,  applies 
to  a  special  case  stated  by  an  arbitrator  under  the  provisions  of  sect  5. 
I  am  clearly  of  opinion  that  it  does  not  In  sect.  82  it  was  the  inten- 
tion of  the  Legislature  to  enable  the  parties  to  an  action  who  have^ 
by  agreement,  stated  the  facts  in  the  shape  of  a  special  case,  to  pxo- 
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eoed  to  a  Court  of  error  in  case  of  dissatisfaction  with  tlie  judgment 
of  the  Court  for  the  opinion  of  which  the  case  is  stated.  It  was 
thought  right  to  put  such  parties  in  the  same  position  as  if  the  facts 
had  been  ascertained  by  the  old  proceeding  of  a  special  verdict,  and 
thereby  to  enable  them  to  avoid  considerable  expense.  But  when  a 
cause  is  referred  to  an  arbitrator,  and  it  is  agreed  that  his  decision  is 
to  be  binding,  the  parties  have  chosen  to  substitute  a  private  tribunal 
for  the  Court.  Then  *sect.  5  of  the  Act  enables  the  arbitrator  r#oq . 
to  obtain  the  assistance  of  the  Court  by  stating  a  special  case  '-  , 

for  their  opinion  upon  points  of  law  which  may  arise  in  the  course 
of  his  investigation ;  ana  upon  which  he  may  not  feel  competent  to 
decide  without  that  assistance.  That,  however,  is  a  proceeding  ancil- 
lary to  the  arbitration,  and  gives  jurisdiction  to  the  Court  to  this 
extent  only,  that,  as  provided  by  sect.  5,  when  an  action  is  referred, 
judgment  may,  if  so  ordered,  be  entered  according  to  the  opinion  of 
the  Court.  Independently  of  these  considerations,  moreover,  the  par- 
ties in  the  present  case  haye  expressly  agreed  not  to  bring  error. 
Were  error  to  be  brought,  it  could  be  brought  only  on  the  judgment 
as  entered  upon  the  facts  as  found  by  the  arbitrator,  and  the  special 
case  would  not  appear  upon  the  record  at  all.  On  both  grounds, 
therefore,  namely;  that  the  parties  have  expressly  agreed  not  to  bring 
error,  and  that  there  is  no  judgment  of  the  Court  on  which  error  can 
be  brought,  I  think  that  the  rule  must  be  discharged. 

Cbompton,  J. — I  am  of  the  same  opinion.  There  is  a  clear  dis- 
tinction between  a  special  case  stated  to  save  the  necessity  for  a  spe- 
cial verdict,  and  a  special  case  stated  by  an  arbitrator.  Error  may 
by  sect.  32  of  the  Act,  be  brought  upon  the  judgment  of  the  Court 
upon  the  former ;  for  this  reason,  that  that  judgment  is  substituted 
for  a  judgment  upon  a  special  verdict.  But  an  arbitrator  states  a 
case  under  sect.  6  merely  in  order  to  obtain  the  opinion  of  the  Court 
for  his  assistance,  and  the  ultimate  decision  is  his,  not  that  of  the 
Court.  Moreover,  the  express  agreement  betweeii  the  parties,  in  the 
present  case,  of  itself  precludes  the  plaintiff  from  bringing  error. 

*HiLL,  J. — I  am  of  the  same  opinion.  A  special  case  stated  r^oQc 
by  an  arbitrator,  under  sect.  5,  is  not  invested  with  all  the  ^ 
attributes  of  the  special  case  referred  to  in  sect.  82.  If  the  present 
parties  intended  to  have  the  power  of  brin^in^  error  upon  the  result 
of  the  special  case,  they  should  have  provided  for  so  doing  by  a  dif- 
ferent agreement  from  that  which  they  have  entered  into. 

Blackburn,  J. — The  terms  of  sect.  5  show  that  the  arbitrator,  not- 
withstanding he  states  a  special  case  for  the  opinion  of  the  Court,  is 
still  to  make  his  award.  Then,  does  sect.  82  enable  the  parties  to 
bring  error  on  the  decision  in  such  a  special  case  ?  It  is  clear  that  it 
does  not ;  and  that  it  contemplates  only  a  special  case  upon  which 
the  judgment  of  the  Court  can  be  entered,  as  upon  a  special  verdict. 
If  parties  wish  to  have  the  option  of  goin^  into  error,  they  must 
agree  to  state  a  special  case  of  that  description,  instead  of  referring 
the  matter  to  arbitration.  Bule  discharged. 
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BAKEB  and  Others  v.  TYNTE.    May  22. 

Stat.  1  A  2  Viol  0.  110,  B.  14,  prorides  that  atoek  in  tha  pnblio  ftmds  <'  standing  in"  the 
"name^  of  a  Jndgment-debtor  'Mn  his  own  right,  or  in  the  name  of  any  person  in  tnist  for 
him,"  may  be  charged  by  Judge's  order  with  payment  of  the  amonnt  of  the  Judgment-debt 
and  interest  Stat  3  A  4  Viot  o.  S3,  s.  1,  extends  this  prorision  to  "the  interest  of  any  judg- 
ment-debtor, whether  in  possession,  remainder,  or  rerersion,  and  whether  Tested  or  eontingent," 
in  such  stock. 

Held,  that  the  eontingent  rerersionary  life  interest  of  a  Judgment-debtor  In  the  surplus,  if 
any,  of  stook  standing  in  the  name  of  trustees,  and  assigned  by  him  to  another  set  of  trustees 
on  trust  to  sell  it  and  pay  his  debts  to  a  named  amount,  with  a  resulting  trust,  as  to  the 
surplus  after  such  payment  (subject  to  the  present  life  interest  of  another  person  therein),  in 
farour  of  the  debtor,  is  chargeable  under  these  enactments,  notwithstanding  tiie  doubtfU  nature 
of  the  interest  and  the  uncertainty  as  to  its  extent 

J.  D.  Coleridge  had  obtained  a  rule,  calling  on  the  plaintifib  to 
show  cause  why  two  orders  *of  Blackburn,  J.,  dated  24th  r#ofto 
December,  1859,  and  18th  January,  1860,  respectively,  should  •• 
not  be  rescinded. 

The  first  was  an  order  nisij  under  stat.  1  &  2  Yict.  o.  110,  ss.  14,  15^ 
charging  "  the  defendant's  reversionary  life  interest"  in  three  several 
sums  in  different  public  stocks,  amounting  in  the  whole  to  about 
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44,5007.,  standing,  in  the  names  of  certain  trnstees,  in  the  books  of 
the  Bank  of  England,  with  the  sum  of  6000t  and  interest  at  5Z.  per 
cent,  from  9th  March,  1854,  together  with  the  sum  of  2401 19«.  costs 
and  interest  on  that  sum  from  3d  December,  1856. 

The  second  was  an  order  charging  the  same  interest  of  the  defend- 
ant for  a  week,  and  after  that  time  absolutely,  unless  within  the  week 
the  Court  should  be  moved  to  interfere. 

It  appeared  from  the  affidavits  that  the  plainti£&  w«re  the  executors 
of  George  Tate  Baker,  deceased.  The  testator  had,  on  10th  March, 
1847,  recovered  judgment  against  the  defendant  for  12,000?.,  with 
costs,  on  a  warrant  of  attorney  to  secure  the  repayment  of  GOOOi, 
with  5t  per  cent,  interest  from  9th  March,  1847.  On  15th  August, 
1856,  a  writ  of  revivor  was  issued  by  the  plaintiffs,  sni  on  Sd  Decem- 
ber, 1856,  judgment  was  signed  for  12,040?.  19s.,  debt  and  costs,  there 
being  due  from  the  defendant  to  the  plaintiffs,  on  the  warrant  of 
attorney  and  for  costs,  the  amount  mentioned  in  the  orders. 

At  the  date  of  the  first  order  there  were,  and  still  remain, 
standing  in  the  books  of  the  Bank  of  England,  in  the  names  of 
the  trustees  mentioned  in  the  order,  the  sums  mentioned,  in  which 
the  defendant  had  a  reversionary  interest  under  the  will  of  one 
George  Tate.  An  indenture  was  made  on  23d  June,  1857, 
between  Charles  Kemys  Kemys  Tynte  the  elder,  of  the  first  part, 
♦ftQQl  *C!harles  John  Kemys  Tynte  (the  defendant,  his  eldest  son), 
-^  of  the  second  part,  Charles  Kemys  Kemys  Tynte  the  younger 
(eldest  son  of  the  defendant),  of  the  third  part,  and  Anthony  Blaikie 
and  James  Randolph  of  the  fourth  part.  The  indenture  recited  the 
will  of  George  Tate,  by  which  the  testator  gave  his  daughter,  Mary 
Tate  (since  deceased),  30,000  {.  3/,  per  cents,  reduced,  at  her  own  dis- 
posal, and  also  all  his  personal  estate  (except  such  other  funded 
property  as  he  should  have,  after  payment  of  certain  legacies),  and 
devised  all  his  real  estate,  situate  as  described  in  the  will,  to  two 
trustees  to  the  use  of  his  said  daughter  for  life,  remainder  to  the  first 
;and  other  sons  of  his  said  daughter  in  tail  male,  remainder  to  the 
tuse  of  his  cousins,  Arabella  Penfold  (since  deceased)  and  Louisa  Pen« 
fold  (now  Louisa  Penfold  Tate),  for  life,  remainder  to  the  use  of  the 
£aid  C.  K.  K.  Tynte  the  elder,  for  life,  remainder  to  the  defendant 
for  life,  remainder  to  the  first  and  other  sons  of  the  defendant  in  tail 
male,  with  remainders  over;  and  the  testator  also  bequeathed  the 
residue  of  his  funded  property  to  the  same  trustees,  in  trust  to  pay 
the  dividends  to  the  person  for  the  time  being  in  possession  of  iitQ 
real  estate  under  the  above  limitations  until  the  first  tenant  in  tail 
should  come  into  possession,  and  then  to  transfer  such  residue  to  such 
tenant  in  tail  in  possession.  The  indenture  also  recited  that  the  resi- 
due of  the  funded  property  consisted  of  certain  sums  (being  those 
sought  to  be  charged  by  the  orders  of  Blackburn,  J.) :  that  C.  K.  EL 
Tynte  the  younger  was  the  eldest  son  of  the  defendant :  that  Louisa 
Penfold  Tate  was  the  present  sole  tenant  for  hfb  in  possession,  being 
eighty  years  of  age :  that  the  defendant  was  indebted  to  several  per- 
sons, and  had  charged  annuities,  &c.,  on  landed  estate  to  which  he 
*9001  ^^^  entitled  *for  life  in  remainder  after  the  death  of  his  father, 
^  and  also  an  annuity  on  the  landed  estates  demised  as  above^ 
and  that  he  was  also  indiebted  on  various  judgments.    It  was  then 
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witnessed  that  the  parties  of  the  first,  second,  and  third  parts  granted, 
&c.,  all  their  respective  interests  in  the  devised  landed  property  to 
the  parties  of  the  fourth  part  in  fee,  subject  to  the  life  estate  of 
Louisa  Fenfold  Tate,  and  the  aforesaid  annuity,  upon  certain  trusts. 
And  C.  K.  K.  Tynte  the  elder,  so  far  as  regarded  the  dividends  which 
might  accrue  during  his  life,  and  the  defendant,  so  far  as  regarded* 
the  dividends  to  accrue  during  his  life,  if  he  should  survive  the  said 
C.  K.  K.  Tynte  the  elder,  assigned  to  Blaikie  and  Bandolph  all  the 
dividends  of  the  above-mentioned  stock  which,  after  the  death  of 
Louisa  Fenfold  Tate,  might  accrue  or  become  payable  in  the  event 
of  their  respectively  surviving  her ;  and  C.  K.  K.  Tynte  the  younger 
assigned  to  Blaikie  and  Bandolph  his  reversionary  interest  in  the  said 
stock,  upon  certain  trusts.   Blaikie  and  Bandolph  were  then  appointed 
attorneys  to  transfer  and  obtain  payment  of  the  stock,  &c. ;  and  the 
trusts  aeclared  were,  without  any  further  consent  or  concurrence  on 
the  part  of  C.  K.  K.  Tynte  the  elder  and  C.  K.  K,  Tynte  the  younger, 
to  raise  by  mortgage  of  the  real  estate  and  by  sale  of  the  said  dividends 
and  capital  stock,  or  any  portion  or  portions  thereof,  or  by  either  of 
these  means,  the  sum  of  66,000Z.,  &c. ;  and,  subject  to  the  trusts  afore- 
said, upon  the  trusts,  as  to  the  real  estate,  to  convey  the  same  to  the 
trusts  of  Tate's  will ;  and,  as  to  the  said  dividends  and  capital  stock 
assigned,  to  hold  the  same  upon  trusts  corresponding  with  the  trusta 
expressed  and  declared  thereof  in  and  by  the  said  will.    And  it  was 
further  ^declared  that  the  said  sum  of  65,0002.,  when  raised  t^m 
as  aforesaid,  should,  after  payment  of  the  costs,  be  applicable,    ^ 
first,  to  effecting  policies  on  the  life  of  the  defendant  in  the  name  of 
C.  K.  K.  Tynte  the  younger,  for  66,0002.,  as  an  indemnity,  &c. ;  next, 
in  payment  and  satisfaction  of  the  mortgage  and  judgment  debts  of 
the  defendant,  and  to  the  redemption  of  annuities  so  granted  by  him 
as  above  mentioned,  &c. ;  and  that  the  residue  or  surplus  of  the  said 
sum  of  65,0002.  should  be  invested  in  the  names  or  name  of  Blaikie 
and  Bandolph,  or  the  survivor  of  them,  his  executors  or  adminis- 
trators, in  the  purchase  of  consolidated  bank  annuities;   and  the 
dividends  and  capital  and  corpus  of  such  bank  annuities  should  be 
applied  in  keeping  on  foot  the  said  policies,  &c. ;  and  also,  during 
such  period  of  the  lifetime  of  the  said  C.  K.  K.  Tynte  the  elder  as 
the  said  Louisa  Fenfold  Tate  should  be  living,  in  payment  of  interest 
on  so  much  of  the  65,0002.  as  should  be  raised  by  mortgage,  &c.:  and, 
subject  as  aforesaid,  the  last-mentioned  bank  annuities  and  the  divi 
dends  thereof  were  to  be  held  in  trust  for  the  defendant. 
*^  Lush  and  Joyce  now  showed  cause. — The  orders  ought  not  to  be 
rescinded.    The  contention  for  the  defendant  will  be  that  they  were 
improperly  made,  because  he  had  previously  assigned  his  interest  in. 
the  stock  charged  by  them.     The  plainti&,  however,  dispute  the 
validity  of  the  assignment;  but,  assuming  that  it  is  valid,  there  iF^ 
under  the  deed  of  assignment,  at  all  events  a  resulting  trust  in  &vour 
of  the  defendant  so  far  as  any  surplus  beyond  the  sum  of  65,0002.  is 
concerned.    And  if  there  is  a  possibility  that  the  defendant  retains 
some  interest,  *the  Court  will  confirm  the  orders.    Nioholls  v.  r^qoQ 
Rosewame,  6  0.  B.  N.  S.  480  (E.  C.  L.  B.  vol.  96),  shows  that,   L  ^"^ 
there  being  no  appeal  from  the  decision  of  the  Court,  that  is  the 
proper  coarse  to  adopt  in  a  case  where  the  interest  of  the  debtor  is 
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doubtful.  [J.  D.  Coleridge,  contrJL — The  defendant's  contentioQ  ib, 
that,  as  was  deoided  in  Beavan  v.  Earl  of  Oxford,  6  De  G.  M.  k  6. 
607,  as  soon  as  a  cestui  que  trust's  interest  has  been  assigned  to 
secure  a  debt,  however  small,  the  trustee  ceases  to  hold  for  him,  and 
there  is  nothing  on  which  the  charging  order  can  attach.]  That 
decision  is  inconsistent  with  that  of  this  Court  in  Watts  v.  Porter,  3 
E.  &  B.  748  (E.  C.  L.  B.  vol.  77).  But,  even  if  Watts  v.  Porter  was 
wrongly  decided,  the  present  plaintiffs  are  entitled  to  charge  the 
defendant's  interest,  valeat  quantum.  The  trustees  in  whose  name 
the  stock  is  standing,  must,  having  notice  of  the  orders,  take  care 
how  they  deal  with  the  funds  in  their  hands.  It  will  be  for  a  Court 
of  equity,  when  a  bill  is  filed  to  enforce  the  order  of  this  Court,  to 
determine  the  extent  of  the  defendant's  interest.  Fuller  v.  Earle,  7 
Exch.  796,t  shows  that,  if  a  charging  order  is  rightly  made,  recourse 
must  be  had  to  equity  for  relief.  Stat.  8  &  4  Vict.  c.  82,  s.  1,  extends 
the  provisions  of  stat.  1  &  2  Vict.  c.  110,  as  to  charging  orders,  to 
'^  the  interest  of  any  judgment-debtor,  whether  in  possession,  remainder, 
or  reversion,  and  whether  vested  or  contingent,"  in  stocks  or  funds. 
Here,  the  orders  purport  to  charge  only  such  reversionary  interest  as 
the  defendant  has. 

J.  D.  CoUridge  and  Briggs,  contr^ — The  interest,  if  anv,  which  the 
^QO^l  ^^^*^^^^^^^'  under  the  deed  of  assignment,  ^retains  m  the  stocks 

-'  charged  by  the  orders,  is  contingent  and  reversionary.  But, 
in  fact,  he  retains  no  interest  whatever;  for  the  deed  is  an  absolute 
assignment  of  the  corpus;  and,  that  being  so,  the  further  trusts  of 
the  deed  cannot  be  regarded  by  a  Court  of  law.  The  trustees  now 
hold  in  trust,  not  for  the  defendant,  but  for  the  persons  in  whose 
favour  the  interest  has  been  assigned;  and  there  is  nothing  upon 
which  a  charging  order  against  the  defendant,  the  cestui  que  trust 
who  has  assigned,  can  operate.  By  stat.  1  &  2  Vict.  c.  110,  sects.  14, 
15,  no  stock  can  be  charged  which  is  not  either  "  standing  in"  the 
judgmen^debtor's  "name  in  his  own  right,  or  in  the  name  of  any 
person  in  trust  for  him."  [Crompton,  J. — Can  it  be  said  that  the 
trustees  are  not,  after  the  assignment,  trustees  for  all  parties  interested 
in  the  trust-fund,  whether  directly  or  contingently  ?  Wightman,  J. 
— Suppose  that  the  assignment  had  been  in  trust  to  hold  for  the 
debtor  himself.]  Even  then,  the  words  of  the  Act  would  not  have 
applied.  [WiGHTMAN,  J. — Your  contention  must  certainly  go  that 
length,  for  there  is  here  an  express  resulting  trust  for  the  debtor. 
CocKBURN,  C.  J. — ^It  is  begging  the  whole  question  to  say  that  there 
is  an  absolute  assignment.  There  may  well  be  a  surplus  in  the  bands 
of  the  trustees  after  the  purposes  of  the  assignment  have  been  satis- 
fied :  atid  quoad  that  surplus,  if  any,  the  defendant's  interest  remains 
unaffected.]  For  purposes  of  law,  the  assignment  is  co-extensive  with 
the  whole  amount  of  the  stock.  If  the  Court  makes  the  orders  abso- 
lute,  the  trusts  of  the  assignment  cannot  be  carried  out;  for,  by  stat. 
1  &  2  Vict.  c.  110,  s.  15,  the  order  operates  as  a  distringas  upon  the 
stock.  [Luahf  contr^,  cited  Churchill  v.  Bank  of  England,  11  M.  4 
<^9041  328,t  deciding  *that,  notwithstanding  a  charging  order 

J  absolute,  the  bank  is  bound  to  pay  over  the  dividends  upon 
the  stock  charged  to  the  legal  owners,  who  are  responsible  in  equity 
for  their  due  application.]    Beavan  v.  Earl  of  Oxford^  6  De  G.  M.  & 
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6.  507,  must  be  taken  to  have  overruled  Watts  v.  Porter,  8  B.  &  B. 
743  (B.  C.  L.  R.  vol.  77),  which  was  there  much  discussed.  [Cbomp- 
Tos,  J. — The  Court,  in  Beavan  v.  Earl  of  Oxford,  took  a  distinction 
between  sects.  13  &  14  of  stat.  1  &  2  Vict.  c.  110.  K  the  two  sections 
are  to  be  construed  differently,  Watts  v.  Porter  may  still  be  supported 
under  sect.  13.]  In  the  course  of  his  judgment  in  Beavan  v.  Earl  of 
Oxford,  6  De  G.  M.  &  G.  632,  Turner,  L.  J.,  says,  "  The  decision  of 
the  majority  of  the  Court"  in  Watts  v.  Porter  '*  rested  on  the  ground, 
as  it  appears  to  me,  at  least,  that  there  was  a  want  of  privity  which 
prevented  there  being  any  trust  in  favour  of  the  mortgagee  until  the 
mortgagee  had  given  notice  to  the  trustee.  But  with  great  deference 
to  that  opinion,  I  apprehend  that  the  equitable  interest  which  was 
vested  in  the  judgment-debtor  passed  from  him  by  the  assigument  to 
the  mortgagee;  and  that  after  the  mortgagee  took  that  equitable 
interest  the  trustee  ceased  to  be  a  trustee  for  the  judgment-debtor, 
although  it  might  well  be  that  the  mortgagee  could  not  charge  the 
trustee  for  breach  of  trust  until  he  had  given  notice  of  the  mortgage. 
If,  then,  the  trustee  had  ceased  by  the  assignment  to  the  mortgagee  to 
be  a  trustee  for  the  judgment-debtor,  to  that  extent  the  14th  section 
of  the  statute  had  no  application,  because  that  merely  applies  to  stock 
standing  in  the  name  of  the  judgment-debtor,  or  of  some  person  or 
persons  in  trust  for  the  judgment-debtor."  [Blackburn,  J. — Those 
observations  must  be  *taken  to  refer  to  a  case  only  in  which  t^qak 
the  whole  beneficial  interest  of  the  judgment-debtor  has  been  '- 
assigned.]  In  Kinderly  v.  Jervis,  22  Beav.  1,  the  Master  of  the  Kolls 
concurred  in  the  decision  in  Beavan  v.  Earl  of  Oxford,  and  refused  to 
be  bound  by  Watts  v.  Porter. 

Pjsr  CuBiAM.(a)— The  rule  must  be  discharged. — The  plaintiffs  are 
entitled  to  retain  their  charging  order ;  for  the  defendant  appears  to 
have  retained  an  equitable  interest  in  the  stock  which  the  order  may 
reach.  Even  if  the  defendant's  interest  is  matter  of  doubt,  we  ought 
not,  by  discharging  the  order,  to  deprive  the  plaintifi^  of  any  rights 
or  remedies  which  they  may  have  under  it.  Bule  discharged. 

(a)  Coekbnrn,  C.  J.,  Wightman,  CromptoD,  and  BUekbnra,  Jt, 


*In  the  Matter  of  a  Plaint  of  HACKING  v.  LEE.     r^ona 

May  22.  t^<^* 

By  flat.  IS  A  14  Viot  o.  61,  a.  14,  either  party  to  a  eaase  in  a  County  Conrt,  who  ia  dissatis- 
fied with  its  decision,  may  appeal  against  the  decision  to  any  of  the  superior  Courts,  provided 
he,  within  ten  days  of  the  deeision,  gives  notice  of  such  appeal  to  the  other  party,  or  his  attor- 
ney, and  also  gives  security  for  costs ;  and,  if  he  be  the  defendant,  for  the  amount  of  the  Judg- 
ment Sect.  15  enacts,  ''that  such  appeal  shall  be  in  the  form  of  a  ease  agreed  on  by  both 
parties  or  their  attorneys,  and  if  they  cannot  agree  the  Judge  of  the  County  Court,  upon  being 
applied  to  by  them  or  their  attorneys,  shall  settle  the  case  and  sign  it"  Bule  145  of  the  County 
Court  practice  rules,  Aramed  by  the  County  Court  Judges  appointed  by  the  Lord  Chancellor  for 
the  purpose,  under  stat  19  A  20  Vict  o.  108,  s.  82,  provides  that  "  all  cases  of  appeal  shall, 
unless  the  Judge  shall  otherwise  order,  be  presented  to  him  for  signature  at  the  Court  holdti^ 
ttext  after  the  expiration  of  twelve  dear  days  from  the  day  on  which  judgment  was  pronounced^ 
and  shall  then  be  signed  by  the  Judge,  and  be  sealed  with  the  seal  of  the  Court;"  and  if  the 
appellant  do  not  comply  with  this  rule  the  successful  party  may  proceed  on  the  Judgmenty 
vnless  the  Judge  shall  otherwise  order. 

Held,  that  a  County  Court  Judge  is  bound,  on  the  application  of  an  appellant  who  has  com* 
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the  146th  rale  was  not  to  restrain  or  disable  parties  from  prosecu- 
ting an  appeal,  upon  failure  to  present  the  case  to  the  Judge  for  signa- 
ture, at  the  specified  Court ;  but  merely  to  prevent  the  appeal  being 
converted  into  a  means  of  delay,  which  result  the  rule  obviates  by 
providing  that,  in  case  of  delay,  the  pendency  of  the  appeal  shall  not 
operate  as  a  stay  of  execution.  The  analogy  appears  to  me  to  be  very 
strong  between  proceedings  in  error  from  the  judgment  of  a  superior 
Court  and  those  upon  an  appeal  from  the  judgment  of  a  County  Court 
We  have,  further,  the  direct  authority  of  the  decision  of  the  Court  of 
Exchequer,  in  which  I  fully  concur,  on  the  point  before  us. 

Cbomfton,  J. — I  am  of  the  same  opinion.  I  think  the  decision  of 
the  Court  of  Exchequer  clearly  right.  It  is  very  doubtful  indeed 
whether  anv  of  the  rules  of  practice  framed  by  the  County  Court 
Judges  could  over-ride  the  express  provisions  of  stat  13  &  14  Vict. 
«Q-I -1 1  *c.  61,  s.  14  ;(a)  but,  however  that  may  be,  it  is  evident  that 
^  the  145th  rule  was  not  intended  to  have  that  effect^  but  was 
framed  merely  with  a  view  to  speed  the  course  of  the  proceedings  on 
an  appeal ;  not  to  deprive  an  appellant  of  the  right  of  appeal  alto- 
gether, on  his  non-compliance  with  its  requirements. 

Blackbubn,  J.,  concurred. 

Bule  absolute. 

(a)  StAt  12  A  18  Vioi.  o.  101, 1. 12,  under  which  the  County  Court  praetioo  mles  foraerlj  ia 
force  were  framed,  ezproBsly  provided  that  the  rules,  when  approved  by  the  Judges  of  the 
superior  Courts,  should  be  laid  before  Parlianient>  and  should,  after  six  weeks  therefrom,  "  be 
of  the  same  force  and  effect  as  if  the  same  had  been  enacted  by  authority  of  Parliament."  Bnt 
Stat  19  k  20  Vict  c  108,  s.  32,  merely  provides  that  the  rules  to  be  framed  by  the  County  Court 
Judges  "shaU  be  submitted  to  the  Lord  ChanoeUor,  who  may  aUow  or  disallow,  or  alter  the 
same:  and  the"  same  <'so  allowed  or  altered  shall,  firom  a  day  to  be  named  by  the  Lord 
ChanceUor,  be  in  force  in  every  County  Court" 


The  QUEEN,  on  the  prosecution  of  the  MAIDSTONE  Improvement 
Commissioners,  Bespondents,  v.  The  Justices  of  the  County  of 
KENT,  Appellants.    May  26. 


By  local  and  personal  public  Acts  of  Parliament,  Improvement  Commissionen  were  appointed 
to  act  in  and  for  the  town  of  M.  in  the  county  of  K.,  and  were  authorised  to  levy  aanaslly 
within  the  town,  for  the  purposes  of  the  Acts,  a  certain  rate  upon,  amongst  other  pnbUc  build- 
ings,  all  gaols  situated  within  the  town.  A  subsequent  local  and  personal  public  Act,  bi  G.  3, 
c.  civ.,  sect.  18,  after  reciting  that  it  was  expedient  that  the  county  of  E.  <' should  be  reliercd 
and  exonerated  from  any  taxes  in  respect  of  any  of  the  gaols"  "of  the  said  county,"  enacted 
that  *'  no  rate,  tax,  or  assessment  whatsoever,  parliamentary  or  parochial,''  should  **  be  raised, 
assessed,  or  levied  on,  or  be  payable  by,  the  said  county"  "for  or  on  acoouit  of  the  said  gaols* 
"  or  any  or  either  of  them." 

Held,  that  this  section  exempted  a  county  gaol,  situated  in  M.,  from  assessment  to  tlie 
annual  rate  leviable  by  the  M.  Improvement  Commissioners. 

Cass  stated  by  consent  and  by  order  of  Wightman,  J.,  after  notice 
*dl21  ^^  ^PP^Ai  by  the  appellants  to  the  Kent  ^Quarter  Sessions, 
^  against  a  rate  made  oy  the  respondents,  to  which  the  county 
gaol  of  Kentj  situate  in  Maidstone,  was  assessed. 

The  appellants  are  the  justices  of  the  county  of  Kent^  acting  on 
behalf  of  the  inhabitants  of  the  said  oounty,  and  the  respondents  are 
the  Commissioners  for  the  time  being,  acting  in  the  execution  of 
certain  powers  conferred  on  them  by  three  several  Acts  of  Parlia- 
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ment,  namely,  stats.  81  G.  S,  c.  lxii.,(a)  42  O.  c.  xo.,{b)  and  59  G.  8,  o. 
xvi.,(c)  all  of  which  are  public  Acts. 

By  stat.  81  G.  3,  c.  lxii.(a)s.  8,  it  is  enacted  as  follows:  ''And  for 
raising  money  towards  answering  and  defraying  the  charges  and  ex- 
penses of  obtaining  and  passing  this  Act,  and  carrying  the  same  into 
executioOy  be  it  further  enacted,  that  the  said  Commissioners,  or  any 
five  or  more  of  them,  shall  and  are  hereby  authorized  and  required 
once  in  every  year  to  rate  and  assess  any  sum  not  exceeding  the  sum 
of  one  shilling  and  sixpence  in  the  pouna,  and  no  more,  upon  the  sev- 
eral tenants  or  occupiers  of  all  houses,  oasts,  buildings,  yards,  gardens, 
lands,  rents,  revenues,  tenements,  and  ^hereditaments,  within  the  r#Qi^ 
said  town  of  Maidstone,  according  to  the  annual  value  of  the  '- 
same  respectively,  such  annual  value  to  be  from  time  to  time  settled 
according  to  the  respective  rents"  the  same  ''  shall  be  respectively  taxed 
at,  for  the  relief  of  the  poor  of  the  said  town  and  parish  of  Maidstone, 
previous  to  the  making  of  such  rate  or  assessment  by  the  said  Com- 
missioners. 

By  sect.  18  of  the  same  Act  it  is  enacted  ''  That  the  said  Commis- 
sioners, or  any  five  or  more  of  them,  shall,  and  they  are  hereby 
authorized  and  required  once  in  every  year  to  rate  and  assess  the 
several  and  respective  sums  of  money  hereinafter  mentioned,  upon 
the  church  in  the  said  town  of  Maidstone,  and  the  churchyard  thereto 
belonging,  and  other  buildings,  tenements,  and  hereditaments,  herein- 
after directed  to  be  rated  and  assessed,  by  the  yard,  running  measure ;'' 
"  that  is  to  say,  the  sum  of  one  shilling  and  no  more,  upon  the  afore- 
said church  and  churchyard,  and  upon  all  chapels,  meeting- houses, 
halls,  gaols,  churchyards,  chapelyards,  meeting-house  yards,  alms- 
houses, hospitals,  and  other  public  buildings  whatsoever,  situated  on 
the  sides  of,  or  which  form  or  adjoin  to  any  of  the  said  streets,  lanes, 
passages,  and  places,  hereby  directed  to  be  paved,  cleansed,  lighted, 
or  watched,  for  every  yard,  running  measure,  of  the  length  of  the 
several  and  respective  places  aforesaid,  which  are  not  rated  or  liable 
to  be  rated  for  and  towards  the  relief  of  the  poor  of  the  said  town  and 
parish." 

By  sect.  14  of  the  same  Act  it  is  enacted  ''  That  the  rates  or  assess- 
'  ments  so  to  be  made  and  laid  upon  any  hall,  gaol,  public  or  other 
building,  belonging  to  the  mayor,  jurats,  and  commonalty  of  the  said 
town,  shall  be  paid  by  the  chamberlain  of  the  said  town ;"  **  and  the 
*rates  or  assessments  so  to  be  made  and  laid  upon  any  gaol  not  ri^Q-iA 
belonging  to  the  mayor,  jurats,  and  commonaltv  of  the  said  '- 
town,  shall  be  paid  by  the  respective  gaolers  or  Keepers  thereof." 

By  sect.  82  of  the  same  Act  it  is  enacted  "  That  the  said  Commis- 
sioners shall  and  may  describe  and  determine  the  limits  and  extent 

(a)  Local  and  pertonal,  pnblie.  ''For  widening,  improving,  regulating,  paving,  eleansing, 
and  lighting  the  stroeta,  lanea,  and  other  pnblie  pauagea  and  plaoea,  within  the  King's  town 
of  Maidstone,  in  the  conntj  of  Kent,  for  removing  and  preventing  encroachments,  obstmetioDs, 
Dttisanoei,  and  annoyances  therein ;  for  better  supplying  the  said  town  with  water ;  and  for 
repairing  highways  within  the  parish  of  Maidstone." 

(&)  Local  and  personal,  pnblie.  **  For  altering  and  amending*'  stat  81  G.  3,.e.  IziL,  '<and 
for  raising  a  Aurther  snm  of  money  for  completing  the  purposes  of"  that  "  Act." 

(<)  Loeal  and  personal,  pnblie.  ''  To  enlarge  the  powers  of  three  Acts  of  His  present  Majesty, 
inr  paving,  etoaaiing,  and  lighting  the  streets  and  other  public  places"  in  the  town  of  Maid- 
stone, «and  for  better  supplying  tb^  inbftbitants  with  water;  and  for  watching  the  lald  towi^ 
■ad  making  pubUa  wharb  therein." 


914  REOINA  V.  KENT.    T.  T.  1860. 

of  the  several  streets,  lanes,  passages,  and  places,  within  the  said  town, 
for  the  purposes  of  this  Act,  according  to  a  plan  thereof  made**  "ia 
the  year  ITOO." 

Stat.  42  G.  8,  c.  xc.,(a)  sect.  8,  repeals  the  aboye-mentioned  provi* 
fiion  in  sect.  82  of  the  first  Act,  and  enacts,  in  lieu  thereoi^  "  That  it 
shall  be  lawful  for  the  said  Oommissioners,  and  they  are  hereby 
required  to  describe  and  deternvine  the  limits  and  extent  of  the 
several  streets,  lanes,  passages,  and  places,  within  the  said  town,  for 
the  purposes  of  the"  first  *'  Act,  according  to  the  actual  extent  thereof, 
notwithstanding  the  same  may  not  be  included  in  or  according  to  the 
said  plan ;  provided  that  such  limits  shall  in  no  case  be  deemed  to 
extend  to  any  greater  distance  from  the  now  town  hall  of  the  said 
town  of  Maidstone,  than  three  quarters  of  a  mile ;  and  such  Commis- 
sioners shall  and  may  thereupon  proceed  to  the  exercise  of,  and  putting 
in  force,  the  several  powers  of  the  said  first"  *'  Act,  and  do  and  per- 
form, and  cause  to  be  done  and  performed,  all  acts,  matters,  and 
things,  for  the  carr3dng  into  effect  the  purposes  of  the  said  first"  "  Act, 
within  the  limits  and  extent  described  and  determined  under  and  by 
virtue  of  this  Act,  in  like  manner  as  if  the  same  had  been  described 
and  determined  under  the  said  Act." 

*9151  *^^  ^^^'  ^  ^'  ^^  ^*  civ.,(6)  8. 18,  it  is  enacted  as  follows, 
-I  "  And  whereas  it  is  expedient  that  the  said  county  shall  be 
relieved  and  exonerated  from  any  taxes  in  respect  of  any  of  the  gaols, 
houses  of  correction,  and  court-houses,  of  the  said  county;  be  it 
therefore  enacted  that,  from  and  after  the  passing  of  this  Act,  no  rate, 
tax,  or  assessment  whatsoever,  parliamentary  or  parochial,  shall  be 
raised,  assessed,  or  levied  on,  or  be  payable  by,  tne  said  county  of 
Kent,  for  or  on  account  of  the  said  gaols,  houses  of  correction,  and 
court-houses,  or  any  or  either  of  them,  or  any  part  thereof." 

The  county  gaol  of  the  county  of  Kent  was  built,  in  the  year  1815, 
on  a  rectangular  piece  of  ground,  containing  about  twelve  acres,  and 
is  wholly  situated  within  three  quarters  of  a  mile  from  the  town  hall 
of  the  said  town  of  Maidstone.  When  the  gaol  was  first  built  it  was 
at  the  north-eastern  extremity  of  Maidstone,  and  not  within  what 
would  then  have  been  called  the  town ;  but  since  its  erection  the  town 
has  extended  considerably,  and  the  ground  surrounding  the  gaol  is 
now  in  a  great  measure  occupied  by  houses  and  buildings. 

A  ground  plan  of  the  gaol  and  other  buildings,  showing  the  adjoin- 
ing roads,  accompanied  the  case.  These  roads  are  public  highwaj^ 
and  are  repaired  and  lighted  by  the  respondents  out  of  their  public 
funds. 

Under  the  provisions  of  the  three  first-mentioned  Acts,  the  respond- 
'*'0161  ^^^  ^^^  assessed  upon  the  county  *gaol  at  Maidstone,  52/.  Ifo., 
^  a  sum  of  monev  calculated  at  the  rate  of  Is.  per  yard,  running 
measure,  of  the  exterior  wall  or  boundary  of  the  gaol.  The  appel- 
lants contended  that^  by  virtue  of  stat.  54  G.  8,  c.  civ.,  8. 18,  alx>ve 
set  out,  the  gaol  is  exempted  from  the  said  assessment 

(a)  Local  and  penonal,  pablio.  "For  altering  and  aaMnding"  atat  81  O.  S,  e.  IxiL;  '^aai 
for  raising  a  fhrther  anm  of  money  A>r  completing  the  pnrpoeei  of"  that  '*  Aet" 

{h)  Local  and  penonal,  public  "'For  en»bling  the  Juitiees  of  the  peace  Ibr  the  tmntf  tf 
Kent  to  bold  a  general  Senions  annnaUy,  or  oflener,  for  letying  and  app^yfag  the  lalH  aed 
ezpenditare  of  the  said  conntj  i  and  to  alter  atad  amend  an  Act  mada  la  Ibe  lin^-aiBlh  jmt 
of  Hif  preaest  M^eitj,  fbr  legulntfarg  the  ntM  of  the  Mid  OMttty." 
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If  the  Court  should  be  of  opinion  that  the  gaol  was  exempted  from 
assessment,  the  rate  appealed  against  and  the  order  of  Sessions  were 
to  be  quashed ;  if  the  Court  should  be  of  the  contrary  opinion,  they, 
were  to  stand  confirmed. 

Deedes,  for  the  respondents. — The  county  is  liable  to  this  rate  in 
respect  of  the  gaol.    In  order  to  avoid  that  liability,  express  exemp- 
tion from  the  rate,  under  some  statute,  must  be  shown.    But  the  only 
statute  upon  which  the  appellants  can  rely  for  that  purpose  is  64  6. 
3,  c.  civ.  s.  18,(a)  the  words  of  which  fall  short  of  the  effect  contended 
for.     The  rate  in  dispute  is  not  a  ''rate,  tax,  or  assessment"  ''parlia- 
mentary or  parochial,"  within  the  meaning  of  that  enactment.    It  is 
not  a  parliamentary  tax,  not  being  imposed  directly  by  Act  of  Par- 
liament :   Palmer  v.  Earith,  14  M.  &  W.  428  ;t  and,  moreover,  not 
being  levied  for  general  purposes  of  state.    In  Guardians  of  Bedford 
Union  v.  Commissioners  of  feedford,  7  Exch.  777,t  it  was  held  that  a 
workhouse,  erected  in  Bedford  under  the  provisions  of  a  local  Act 
which  enacted  that  all  buildings  so  erected  should  be  "free  from  all 
parochial  and  parliamentary  taxes,"  was  liable  to  be  assessed  under 
another  local  Act,  which  imposed  an  improvement-rate  on  public 
buildings  in  Bedford.    Baker  v.  Greenhill,  8  Q.  B.  148  (E.  C.  L.  R. 
vol.  48),  shows  that  *a  rate  raised  and  levied  under  an  Act  r#Qi  ir 
empowering  a  class  of  persons  liable,  at  common  law,  to  the   '- 
charge  to  levy  it  amongst  themselves,  is  not  a  parliamentary  tax. 
[CocKBeBN,  CT.  J.^May  not  the  words  *•  parliamentary  or  parochial," 
following  as  they  do  the  words  ^'no  rate,  tax,  or  assessment  what* 
soever,"  be  regarded  as  words  of  amplification,  rather  than  as  restrict- 
ing the  generality  of  the  preceding  words?]     They  explain  the 
description  of  rate,  tax,  or  assessment  to  which  the  preceding  words 
refer.    Again,  the  rate  in  question  is  not  a  parochial  tax.    In  Bex  v. 
Christ  Church,  8  B.  &  C.  660  (E.  C.  L.  R.  vol.  15),  the  watch-rate  in  the 
city  of  London  was  held  not  to  be  a  parochial  public  tax  or  levy.    So, 
in  Waterloo  Bridge  Company  v.  Cull,  1  E.  &  E.  213  (E.  C.  L.  R.  vol. 
102),(&)  the  land-tax  was  held  not  to  be  a  parochial  rate  or  assess- 
ment.    [Cbompton,  J. — May  not  the  rate  in  the  present  case  be  a 
jmrliamentary  rate,  even  if  it  be  not  a  parliamentary  tax  ?]     The 
mere  fact  that  the  authority  under  which  the  rate  is  ultimately  made 
is  Parliament,  is  not  enough  to  make  it  a  parliamentary  rate.    The 
other  side  may  rely  upon  Waller  v.  Andrews,  8  M.  &  W.  812,t  and 
Williams  v.  Pritchard,  4  T.  R.  2 ;  but  the  words  upon  the  construc- 
tion of  which  those  decisions  respectfully  turned  were  much  wider 
than  those  of  stat.  54  G.  3,  c.  civ.,  s.  18. 

BarroWj  for  the  appellants. — The  county  is  exempt  from  this  rate, 
which,  if  not  a  parliamentary  tax,  is  at  all  events  a  parliamentary 
rate,  within  the  very  wide  language  of  stat.  54  G.  8,  c.  civ.,  s.  18,  the 
enacting  part  of  *  which  must  be  read  with  reference  to  the  r«gi  o 
preamble,  which  recites  that  it  is  expedient  that  the  county  ^ 
should  be  relieved  from  "  anv  taxes"  in  respect  of  its  gaols.  Waller 
V.  Andrews,  3  M.  &  W.  S12,t  is  strongly  in  point  for  the  appellants. 
In  that  case  it  was  held  that  a  sewer's-rate  imposed,  not  directly  by 
Parliament,  but  by  Commissioners  deriving  their  authority  under  aa 

(a)  Ante,  p.  015. 

(b)  Jadgmmt  iflimed  in  the  Ezehtquer  Chamber,  p.  24$. 


918  REaiNA  V.  KENT.    T.  T.  1860. 

Act  of  Parliament,  fell  witliin  the  meaning  of  a  condition  in  a  demise 
of  marsh  lands,  which  bound  the  lessee  to  pay  and  discharge  "all  out- 
goings whatsoever,  rates,  taxes,  scots,  &c.,  whether  parochial  or  par- 
liamentary," which  were  and  should  be  charged  or  chargeable  upon 
the  lands.    In  delivering  the  judgment  of  the  Court,  Parke,  B.,  said, 
"  Though  the  authority  of  Lord  Holt(a)  raises  a  doubt  whether  this 
Gould  be  properly  considered  as  a  parliamentary  tax,  and  therefore,  if 
the  words  ^  parliamentary  taxes*  only  had  been  mentioned,  it  might 
have  been  questionable  whether  the  sewer's-rate  was  included,  yet, 
when  such  very  extensive  words  as  those  in  the  agreement  are  used, 
that  is,  'all  outgoings,  rates,  and  scots/  which  last  word  is  commonly 
applied  to  sewer^s-rates  on  marsh  lands,  we  think  that  the  sewer^s-rate 
is  included.    It  is  a  *8Cot,'  and  would  be  comprised  in  the  terms  *all 
parUamerUary  scots,'  though  not  perhaps  properly  and  technically  so, 
as  not  being  imposed  directly  by  Parliament,  but  by  Commissioners 
deriving  their  authorities  under  an  Act  of  Parliament."    The  occur- 
rence of  the  word  "  whatsoever"  immediately  before  **  parliamentary 
*9191  ^'  parochial,"  in  stat.  54  G.  8,  c.  civ.,  s.  18,  distinguishes  ♦the 
-*  present  case  from  Palmer  v.  Earith,  14  M.  &  W.  428,t  and 
Guardians  Of  Bedford  Union  v.  Commissioners  of  Bedford,  7  Exch. 
777  ;t  and  shows  that  the  words  "  parliamentary  or  parochial"  must 
be  read  as  equivalent  to  *'  even  parliamentary  or  parochial."    Parke, 
B.,  in  his  judgment  in  Palmer  v.  Earith,  points  out  that  the  words 
of  the  agreement  there  to  be  construed,  namely,  '*  all  taxes,  parochial 
and  parliamentary,  to  be  paid  by  the  said  tenant,"  were  much  less 
extensive  than  those  in  Waller  r.  Andrews,  8  M.  &  W.  S12,t  where 
the  tenant  agreed  to  pay  "all  outgoings  whatsoever."    Palmer  ». 
Earith  decides  merely  that  a  sewer's-rate  is  not  a  parliamentary  tax ; 
not  that  it  may  not  be  a  parliamentary  rate :  for  "  rates"  were  not 
mentioned  in  the  agreement  there  in  question.    So  in  Guardians  of 
Bedford  Union  v.  Commissioners  of  Bedford  the  words  of  the  statute 
to  be  construed  were,  merely,  "free  from  all  parochial  and  parlia- 
mentary taxes ;"  and  Alderson,  B.,  pointed  out  the  distinction  between 
them  and  the  language  of  the  statute  in  question  in  Williams  v. 
Pritchard,  4  T.  B.  2,  namely,  "free  from  all  taxes  and  assessments 
whatsoever."    The  exempting  clause  of  the  statute  in  the  present 
case  exonerates  the  county,  in  respect  of  any  of  its  goals,  from  every 
''rate,  tax,  or  assessment  whatsoever;"  language  than  which  nothing 
can  be  wider.    Baker  v.  Greenhill,  3  Q.  B.  148  (E.  C.  L.  R.  vol.  43), 
does  not  apply.    All  that  was  there  decided  was  that  an  assessment 
levied  under  an  Act  enabling  the  owners  of  land  to  raise  money  for 
repairing  a  bridge,  to  repair  which  they  were  liable  ratione  tenuras, 
is  not  a  parliamentary  tax ;  if  indeed  it  can  properly  be  said  to  be  a 
tax  at  all. 

Deedes  was  heard  in  reply. 
*Q2m  *CocKBURN,  C.  J. — I  am  of  opinion  that  our  judgment  must 
J  be  for  the  appellants.  Independently  of  authority  we  should 
have  no  doubt  as  to  the  construction  to  be  put  upon  stat.  54  6.  8,  c 
civ.,  8. 18.  Looking  as  well  at  the  preamble  as  at  the  enacting  clause 
of  the  section,  it  clearly  was  the  intention  of  the  Legislature  to  relieve 

(a)  In  BnwBter  v.  Eitebel,  S  Balk.  616,  where  he  laya :  «  There  be  other  tazee  net  periie^ 
m&nXMXj,  u  repair  of  oburehef;  eommiBBion  cf  leweri," 
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the  county,  in  respect  of  its  gaols,  from  all  taxes,  rates,  and  assess- 
ments whatsoever :  whether  parochial,  local,  parliamentary,  or  other- 
wise. The  words  of  the  enactment  are  as  wide  as  possible.  Mr. 
Deedes  argued  that  "parliamentary  or  parochial"  are  words  of  limita- 
tion upon  those  which  precede,  "no  rate,  tax,  or  assessment  what- 
soever ;"  and  that  the  rate  in  question,  which  is  clearly  not  parochial, 
is  not  parliamentary,  because  not  levied  immediately  under  the 
authority  of  an  Act  of  Parliament,  without  the  intervention  of  an 
'  assessment ;  and  also  because  not  levied  for  purposes  of  state.  There 
may  be  cases  in  which  the  words  "parliamentary  tax"  are  not  intended 
to  include  anything  but  a  tax  imposed  directly  by  an  Act  of  Parlia- 
ment. Palmer  t;.  Earith,  14  M.  &  W.  428,t  ^s  an  instance.  But  the 
decision  in  each  case  must  turn  upon  the  particular  phraseology  of 
the  enactment  or  document  to  be  construed,  and  upon  the  intention 
to  be  collected  therefrom,  having  regard  to  the  subject-matter  and 
circumstances  to  which  it  is  applicable.  I  doubt  whether  the  rate  in 
question  in  the  present  case  is  not  a  parliamentary  tax  or  rate  in 
every  sense  of  the  words :  but  at  all  events  it .  is  evident,  from  the 
very  wide  language  of  the  enactment  before  us,  that  it  was  intended 
to  exempt  the  county  from  rates  and  taxes  of  any  kind  in  respect  of 
the  county  gaols.  The  insertion  of  the  word  ♦*' whatsoever"  r+noi 
has  been  held,  in  several  of  the  cases  to  which  we  have  been  *• 
referred,  to  make  a  great  difference  in  the  interpretation  of  an  exempt- 
ing clause,  and  to  enlarge  its  operation.  And  certainly,  taking  the 
whole  of  the  words  here  employed  by  the  Legislature  together,  they 
ape  quite  wide  enough  to  exempt  the  appellants  from  this  rate. 

WiGHTMAN,  J. — The  18th  section  of  the  statute,  after  reciting  that 
it  is  expedient  that  the  county  should  be  relieved  from  any  taxes  on 
its  gaols,  enacts  that  the  county  shall  be  liable,  in  respect  o^  the  gaols, 
to  "no  rate,  tax,  or  assessment  whatsoever,  parliamentary  or  paro- 
chial." The  words  "  no  rate,  tax,  or  assessment  whatsoever"  would 
clearly  include  the  present  rate.  But  it  is  argued  that  "  parliament- 
ary or  parochial"  are  words  of  limitation  upon  those  which  precede. 
I  think,  however,  that  they  are  words  of  amplification,  not  of  qualifi- 
cation or  restriction ;  and  that  thev  were  put  in  by  the  Legislature  as 
being  the  most  wide  and  comprehensive  that  could  be  used.  None 
of  the  cases  cited  are  exactly  in  point.  They  all  turned,  necessarilj^ 
upon  the  particular  phraseology  which  had  to  be  construed  in  each 
of  them.  The  language  used,  and  the  circumstances  to  which  it  is  to 
be  applied,  must  be  regarded  in  each  individual  case.  Having  regard 
to  those  in  the  case  before  us,  I  think  that  it  clearly  was  the  intention 
of  the  Legislature  to  exempt  the  appellants  from  the  rate  now  in 
dispute. 

Cromfton,  J. — On  first  reading  the  section  I  thought  that  the 
intention  of  the  Legislature  to  exempt  the  county  from  all  such 
burdens  as  the  rate  in  question  was  tolerably  *clear.  I  was  r»goo 
afterwards  shaken  in  this  impression  by  the  authorities  cited  ^ 
by  Mr.  Deedes  as  showing  that  the  rate  is  not  a  parliamentary  tax, 
not  being  imposed  by  the  direct  authority  of  Parliament.  Those 
cases,  however,  turned  upon  the  particular  language  presented  for 
construction  in  each  of  them,  and  are  far  from  conclusive  in  favour 
of  the  present  respondents.    The  word  "  whatsoever"  has  been  held 
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te  enlarge  the  operation  of  an  exempting  clause ;  and,  acoording  to 
Waller  v.  Andrewa,  8  M.  &  W.  312,t  a  rate  imposed  bj  persons 
acting  under  the  authority  of  an  Act  of  Parliament  may  &11  within 
the  description  of  a  parliamentary  rate^  although  it  be  not  imposed 
directly  by  Parliament  itself.  In  the  present  case,  the  occurrence 
of  the  word  '^  assessment"  in  the  enactment  is  in  favour  of  such  a 
oonstruction ;  inasmuch  as  Parliament  does  not  directly  assess  those 
who  pay  rates  or  taxes,  but  leaves  that  function  to  other  persons. 
Then,  again,  the  preamble  of  the  section  may  be  used  as  the  key  to 
the  enacting  clause;  and  the  words  "any  taxes''  in  the  former, 
expanded  into  "no  rate,  tax,  or  assessment  whatsoever,  parliamentary 
or  parochial,"  in  the  latter,  are  amply  sufficient  to  include  the  present 
rate. 

Blackbubn,  J. — ^I  am  of  the  same  opinion.  The  question  turns 
entirely  upon  the  construction  of  the  particular  enactment  which  has 
been  referred  to ;  and,  looking  at  the  language  of  the  preamble  and 
the  enacting  clause,  the  construction  clearly  ought  to  be  in  favour 
of  the  appellants.  Judgment  for  the  appellants. 

The  remaining  cases  of  Trinity  Term  are  placed  in  Yd.  m. 
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Naviffation  Cempanf  v.  Martin,  94 

AMENDMENT. 

I.  Of  order  of  justices,  on  appeal  to  superior 
Court,  under  stat  20  A  21  Vict*  c  43,  s.  6, 
820.    Pawrsroxrb. 

II.  By  Quarter  Sessions,  under  stat  16  A  17 
yict  c  97,  s.  118,  of  order  of  justioes  ad- 
judging settlement  of  pRuper  lunatie,  087. 
Poor,  L  6,  L 

ANCIENT  DEMESNE. 

Extent  of  exemption  from  taxes,  of  taoRBts  in. 

The  exemption  of  tenants  in  ancient  de» 
mesne  from  parliamentary  taxes  and  tallages 
la  Ua^tsd  to  taxes  granted  by  ParliaaieBt  to 
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ATTORNEY. 


the  Crown,  and  does  not  extend  to  local 
taxation  leTied,  under  the  anthority  of  an 
Act  of  Parliament,  upon  and  for  the  benefit 
of  particnlar  portions  of  the  eommunity. 
Tenants  in  ancient  demesne  are  not  there- 
fore, as  sQch,  exempt  from  payment  of 
oonnty  rates.  Rtgxna  r.  JnhahitanU  of 
AyUa/ord,  638 

APPEAL. 

L  To  superior  Conrt 

1.  Against  reftisal  of  jnstiees  to  issue  sum- 
mons to  enforce  payment*  of  highway«rate, 
when  does  not  lie. 

An  appeal  under  stat  20  A  21  Vict  c.  48, 
does  not  lie  upon  the  refusal  of  justices  to 
issue  a  summons  to  enforce  payment  of  a 
highway-rate,  on  the  ground  that  the  land 
assessed  was  not  liable  to  highway-rates. 
Walkw  T.  Ortai  Wfttrn  Bailway  Company, 
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3.  Statement  by  justices  ofi^ase  for  appeal 
to  Queen's  Bench,  und^sta^il  A*j^,^fdet 
c.  43,  improper,  where,  under  The  Public 
Health  Act,  1848,  s.  136,  an  appeal  lies 
only  to  Quarter  Sessions. 

At  the  hearing,  by  Justices,  of  an  informa- 
tion laid  against  A.  for  non-payment  of  a 
sewers'-rate  to  which  he  had  been  assessed 
by  Commissioners  acting  under  a  local  Act, 
which  incorporated  The  Public  Health  Act, 
1848, 11  A  12  Vict  c.  63,  A.  disputed  his  Ua- 
bility  to  the  rate,  on  the  ground  that  the  pre- 
mises in  respect  of  which  he  was  rated  were 
drained  by  a  private  sewer,  and  derived  no 
benefit  from  the  sewers  under  the  control  of 
the  Commissioners.  The  justices,  howorer, 
made  an  order  upon  him  to  pay  the  rate, 
and  refused  his  application  to  them  to  state 
a  case,  under  stat  20  A  21  Vict.  e.  43,  for  an 
appeal  to  this  Court  from  their  decision. 
Held,  that  the  justices  were  right  in  their 
refiisal ;  for  that  stat  20  A  21  Vict  e.  43, 
was  inapplicable,  since  an  appeal  against 
the  order  of  the  justices  would,  in  effect,  be 
an  appeal  against  the  rate;  which  appeal, 
by  sect  135  of  The  Public  Health  Act,  1848, 
lay  only  to  the  Quarter  Sessions.  Hegina  r. 
Jtutieet  of  0louc€9ter§hire,  420 

3.  Power  of  Queen's  Bench,  under  stat.  20 
A  21  Vict  c.  43,  s.  6,  to  amend  order  of 
justices,  at  hearing  of  case  stated  for 
appeal  against  it,  326.    Pawhbbokxb. 

4.  From  County  Court  Obligation  of 
County  Court  Judge  to  settle  and  sign 
ease  for  appeal,  906.    Couhtt  Coubt,  V. 

II.  To  Quarter  Sessions. 

1.  Under  The  Public  Health  Aet,  1848,  teet 
136,  is  exclusive,  420,  678.  Appxal,  L 
2 ;  Public  Hxalth  Act,  1848,  IL 

2.  Recognisance  to  try  appeal,  within  what 
time  to  be  entered  into,  under  Nuisances 


Removal  Act,  1866,  sect  40.  Competa- 
tion  of  Sunday  as  one  of  aeveral  dayi^ 
802.    NuiBAHCta  Rbxcyal  Act. 

8.  Against  poor-rate,  on  ground  that  appel- 
lant, though  actual,  is  not  beneficial  oeev- 
pier;  is  exclusive^  836.    Batx,  L  8. 

4.  Against  order  of  removal.  Entry  sod 
respite  of.  Jurisdiction  of  justices  to 
aiy  oum  hearing,  186.    Poob,  II.  2. 

6.  Costs  of.    Costs,  L  S. 

APPEARANCE. 

By  plaintiiT  in  error  in  person  to  reverse  oat- 
lawry,  681.    Pbacticx,  II.  1. 

APPRENTICE. 

Attorneys  articled  clerk  gains  a  settlement  si^ 
742.    Poor,  1. 1. 


ijj^' 


APPURTENANCES. 
meaning  of.    EASxHxirr. 

■^  ARBITRATION. 


L  Reference  of  all  matters  in  difference;  costs 
to  abide  the  event  What  an  event  sueh  si 
to  carry  costs,  637.    Costs,  L  4. 

II.  Error  does  not  lie  on  special  case  stated  by 
arbitrator  under  Common  Law  Proeedore 
Act,  1864,  s.  6,  800.  Coxxoh  Law  Pbocx- 
DUBx  Acts,  IL 

ARTICLED  CLERK. 
Of  attorney.    Poob,  L  1. 

ARTIFICER. 
Mabtbb  Aim  Sbbtaxt,  L 

ATTORNEY. 

I.  Lien  of,  for  costs,  on  judgment  recovered  bj 
client,  how  lost ;  and  when  may  prevaiL 

An  attorney's  right  of  lien  for  his  costs  on 
a  judgment  recovered  by  his  client,  is  sub- 
ject to  the  right  of  the  parties  to  the  action 
to  make  a  bonft  fide  compromise.  The  nenlt 
of  such  compromise  is  that  the  lien  is  lost 
But  the  lien  may  prevail  against  a  collurire 
compromise  made  by  the  parties  with  the 
express  object  of  defeating  it 

The  parties  to  cross-actions,  the  plaintiff 
in  each  of  which  had  obtained  judgment, 
bonft  fide  compromised  the  actioni,  after 
notice  to  one  of  them  and  his  attorney  from 
the  attorney  of  the  other  not  to  do  so  in 
pr^udice  of  the  latter's  lien  on  his  client*! 
judgment  Held,  that  the  attorney  had  no 
ground  for  elaimlng  the  equitable  interfer- 
ence of  the  Court  to  enforce  his  lien.  3nM«- 
don  V.  Allard,  1' 

II.  Liability  of,  to  sheriff  who  exeentesagaiaft 
the  goods  of  a  wrong  person  a  fl.  fiu  issacd 
by  him.    Sffeot  of  his  endorsement  on  tin 
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writ  of  name,  deicription,  and  naidence  of 
Judgmont-debtor,  287.    SHXBiFr. 

in.  Retainer  oL 

1.  Retainer  under  leal  by  old  corporation. 
Continned  employment  of  attorney,  but 
without  further  retainer,  by  luooeeding 
corporation,  192.    Statdtb,  L 

2.  Attorney  retained  by  attorney  of  execu- 
tion-creditor, to  put  in  il.  fa.  on  goods  of 
ezeention-dehtor.  Execution-creditor  is 
bound  by  notice  to  such  attorney,  116. 
Bahkrupt  and  Inioltxht,  L  2. 

IV.  Articled  clerk  of,  gaini  a  settlement  as  an 
apprentice^  742.    Poor,  L  1. 

AVOWRY. 
LABn>i.ORi>  AND  Tbnant,  L  4 

BANKRUPT  AND  INSOLVENT. 

I.  Rights  of  assignees. 

1.  What  la  not  a  fraudulent  preference  by 
bankrupt  Assignees  not  entitled  to  re- 
oorer  money  returned  to  a  creditor  by  him 
(under  pressure  by  a  surety  for  its  repay- 
ment) on  the  CTO  of  bankruptcy. 

0.  A  S.,  bankers  at  B.,  being  in  want  of 
ftinds  to  meet  an  expected  run  upon  their 
bank,  obtained  from  some  friends  a  written 
guarantee  for  3000/.,  upon  the  strength  of 
which  defendants,  bankers  in  London,  ad- 
Tanced  to  0.  A  S.  30002.  The  guarantee,  S. 
stated  in  cTidence,  was  signed  by  the  sureties 
on  the  understanding  with  0.  A  S.  that  the 
money  should  be  returned  if  they  found 
themselves,  notwithstanding  the  advance, 
unable  to  meet  the  run.  Defendants  knew 
nothing  of  this  understanding.  8.  having 
received  from  defendants  at  London  the 
3000/.  in  notes  and  gold,  in  a  box,  took  the 
mon^  down  to  B.,  and  saw  0.,  his  partner ; 
and,  finding  that  it  was  impossible  to  meet 
the  run,  0.  A  8.  discussed  the  propriety  of 
returning  the  money.  While  discussing  it 
they  received  a  letter  from  F.,  one  of  the 
sureties,  saying  that,  as  the  case  was  hope- 
less, 0.  A  8.  could  not  honourably  retain  the 
money,  and  that  it  ought  to  be  returned : 
and  F.  afterwards,  in  an  interview,  again 
urged  upon  them  the  return  of  the  money. 
S.,  in  evidence,  stated  that  this  letter  and 
the  subsequent  application  from  F.  operated 
upon  their  minds  in  coming  to  the  conclusion 
to  return  the  money.  The  box  containing 
the  money  was  returned  to  the  defendants 
unopened :  0.  A  8.  suspended  payment  the 
next  day,  and  afterwards  became  bankrupts. 

In  an  action  by  the  assignees  of  0.  i  8. 
to  recover  from  the  defendants  the  8000/. ; 

Held  (on  a  special  case  stating  the  facts), 
that  0.  A  8.,  in  returning  the  money,  were 
inlluenoed  not  solely  by  their  own  wish,  bai 
also  by  the  application  from  the  surety :  and 
that  therefore  the  xetam  of  tha  monay  waa 
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not  purely  voluntary,  and  did  not  amount  to 
a  fraudulent  preference. 

Held  also,  by  Erie  and  Crompton,  Js.,  that 
the  3000/.  was  advanced  on  the  specific  un- 
derstanding, and  clothed  with  the  specific 
trust,  that  it  ilhould  be  returned  if  the  mn 
could  not  be  met;  that,  as  the  purpose  for 
which  it  was  advanced  had  failed,  0.  A  8. 
had  only  a  legal,  and  not  also  an  equitable, 
title  to  the  money :  and  that  therefore  the 
interest  in  such  money  did  not  pass  to  their 
assignees.    Edwards  v.  (7/yn,  29 

2.  Notice  of  set  of  bankruptcy  committed 
by  execution-debtor,  given  to  agent  of 
attorney  of  execution-creditor,  after  sei 
sure  and  before  sale,  by  such  agent,  of 
judgment-debtor's  goods,  under  fl.  fa. 
Bankruptcy  of  execution- debtor.  Rights 
of  his  assignees. 

On  22d  November,  1858,  a  fi.  fa.  was  put 
into  the  premises  of  W.,  a  trader,  on  a 
judgment  obtained  by  B.  (the  now  defend- 
ant) in  an  action  of  B.  «.  W.  On  23d  No- 
vember W.  committed  an  act  of  bankruptcy, 
by  absenting  himself  On  24  th  November 
the  goods  seised  under  the  fi.  fa.  were  adver- 
tised for  sale  by  auction,  and  two  creditors 
of  W.,  on  the  same  day,  gave  a  written 
notice  to  the  auctioneer  and  the  sherifTs  ofli- 
oer  in  possession,  that  W.  had  committed 
an  act  of  bankruptcy.  On  the  same  day,  U., 
an  attorney,  who  had  acted  as  agent  for  P. 
A  8.,  B/s  attorneys  In  the  action,  in  the  ser- 
vice of  the  writ  of  summons  upon  W.,  was 
informed  by  the  attorney  of  the  two  creditors 
that  W.  had  committed  an  act  of  bankruptcy. 
P.  A  8.  on  the  same  day  wrote  to  U.  the  fol- 
lowing letter,  headed  "B.  r.  W."  «*The 
sheriff  is  in  possession  here,  and  we  have 
expected  that  bankruptcy  would  ensue.  We 
saw  defendant  last  evening,  and  as  he  did 
not  appear  to  contemplate  such  a  step,  we 
think  it  desirable  to  endeavour  to  get  an  as- 
signment from  the  sheriff,  as  we  should  then 
have  an  opportunity  of  disposing  of  the 
stock,  Ae.,  to  the  best  advantage.  We  will 
therefore  thank  you  to  see  the  officer ;  and 
if  an  inventory  has  been  taken,  the  matter 
could  be  readily  completed.  Ton  will  be 
good  enough  to  let  this  have  your  immediate 
attention,  as  If  anything  is  to  be  done  it 
must  be  done  quickly."  On  25th  November, 
and  after  the  receipt  of  this  letter,  U.  was 
told,  both  by  the  auctioneer  and  by  the  she- 
rifTs oflicer,  that  notice  of  an  act  of  bank- 
ruptcy by  W.  had  been  served  on  them.  U., 
however,  then  directed  the  officer  to  get  a 
bill  of  sale  of  the  goods  executed  by  the 
sheriff  to  B.  After  this,  on  the  same  day, 
U.  wrote  to  P.  A  8. ;  "I  fear  my  services 
have  been  called  in  when  too  late,"  « al- 
though, I  believe,  no  petition  has  been  pre- 
sented as  yet"  The  bill  of  sale  of  the  geodf 
to  B.  waa  executed  by  the  sheriff  on  Ifith 
NoTtabtt.   On  »  lat«r  hour  of  tht  mbm 
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dfty  a  petitton  In  bAnkniptey  was  filed 
against  W.,  and,  on  27th  November,  W.  was 
abjudicated  bankrapt  U.  caused  the  goods 
to  be  sold  on  13th  and  14th  Peoember  fol- 
lowing. 

Held,  that  U.,  npon  the  reeeipt  of  P.  A  S.'s 
letter  of  24th  November,  became  B.'s  ageut 
to  conduct  the  execution,  with  a  discretion 
as  to  the  manner  of  conducting  it;  that 
notice  after  that  to  U.,  of  an  act  of  bank- 
ruptcy by  W.,  was  notice  to  B. ;  that  U. 
had  such  notice  before  the  execution  was 
completed  by  sale;  and  that»  therefore,  W/s 
assignees  in  bankruptcy  were,  by  reason  of 
The  Bankrupt  Law  Consolidation  Act,  1849 
(12  A  13  Vict  c  106,  s.  133),  entiUed  to  re- 
cover against  B.  in  an  action  of  trover  for 
the  goods.    Brevain  v.  BrxKot,  116 

8.  Assignment  by  bankrupt,  before  bank- 
ruptcy, of  cargo  of  ship  at  sea,  which 
arrives  in  England  after  the  bankruptcy. 
Notice,  to  master  of  the  ship,  of  the  as- 
signment, how  far  material,  and  when  in 
time.    Doctrine  of  reputed  ownership. 

On  11th  November,  1867,  A.  assigned  to 
defendant  the  cargo  of  a  ship  belonging  to 
A.,  and  then  supposed,  both  by  him  and  de- 
fendant, to  be  about  to  set  sail  for  England 
with  the  cargo,  from  the  West  Coast  of  AfKoa. 
Had  defendant  sent  to  the  master  of  the  ship 
in  Africa,  early  notice  of  the  assignment,  it 
would  have  reached  him  there  before  12th 
February,  1868,  the  day  on  which  the  ship 
actually  set  sail  thence  on  her  homeward 
voyage.  Defendant,  however,  did  not  send 
the  notice  till  23d  January,  1868,  and  the 
notice  then  sent  never  reached  the  master. 
On  1st  March,  1868,  A.  became  bankrupt. 
On  14th  April,  1858,  the  ship  arrived  in 
England ;  and  on  the  same  day  the  master, 
who  then  first  had  actual  notice  of  the  as- 
signment, delivered  the  cargo  to  defendant, 
notwithstanding  a  demand  of  it  by  A.'s  as- 
signees in  bankruptcy. 

Held,  that  defendant,  not  A.'s  assignees 
in  oankruptcy,  was  entitled  to  the  cargo ;  for 
that  it  was  not  in  the  possession,  order,  or 
disposition  of  A.  at  the  time  of  his  bank- 
ruptcy, with  the  consent  of  the  true  owner, 
defendant,  within  stat  12  k  13  Vict  c.  106, 
«.  126,  the  facts  of  the  case  showing  that 
defendant  was  guilty  of  no  laches  in  omit- 
ting to  send  the  master  of  the  ship  earlier 
notice  of  the  assignment 

QucBre,  whether,  under  the  circumstances, 
defendant  need  have  sent  the  master  any 
notice  of  the  assignment  at  all.  Acraman 
T.  B<ite9f  466 

4.  Assignment  by  bill  of  sale,  registered 
under  stat  17  A  18  Vict  c  36,  of  goods 
left  in  reputed  ownership  of  assignor. 
Subsequent  bankruptcy  of  assignor.  Bight 
of  his  assignees  to  the  goods. 

If  goods  astlgMd  by  a  bill  of  salo  §n 


allowed  by  the  person  to  whom  the  bill  sf 
sale  is  given  to  remain  in  the  possession  of 
the  person  who  gives  it,  and  the  latter,  wkOe 
still  in  possession  of  the  goods,  becomes 
bankrupt*  the  meare  fact  that  the  bill  of  ssle 
was,  before  the  bankruptcy  happened,  duly 
registered  under  staC  17  A  18  Vict  c  36,  s. 
1,  will  not  prevent  the  goods  oompriicd 
therein  from  passing  to  the  creditors  under 
the  bankruptcy,  by  The  Bankrupt  Law  Con- 
solidation Act,  12  A  13  Vict  e.  106,  s.  125, 
as  goods  in  the  possession,  order,  or  dis- 
position of  the  bankrupt,  at  the  time  he  be- 
came bankrupt,  with  the  consent  of  the  tnie 
owner. 

6Ut  17  A  18  Vict  o.  36,  does  not  in  any 
degree  narrow  the  application  of  the  doctrine 
of  reputed  ownership  in  bankruptcy.  Badgtr 
T.  Shaw,  4i2 

IL  Effect  of  proof  in  bankruptcy  by  creditor 
of  a  partnership,  against  estate  of  one  part- 
ner, and  receipt  of  dividends  thereunder,  on 
creditor's  right  of  action  against  another 
partner,  407.     Pabtjibbship. 

TIL  Judicial  functions  of  Insolvent  Debtors' 
Court,  in  making  order  under  stat  1  A  2 
Vict  c.  110,  s.  92,  to  vest  surplus  of  insol- 
vent's property  in  him  or  his  assigns.  The 
Court  not  bound  by  the  opinion  of  the  Cooit 
of  Chancery. 

Stat  1  A  2  Vict  0.  110,  s.  92,  dirwis  tbst 
it  shall  be  lawful  for  the  Insolvent  Debton* 
Court,  if  there  be  a  surplus  after  the  satii- 
faction  of  all  an  insolvent's  debts,  to  mske 
an  orOer  vesting  suoh  surplus  in  the  insolvent, 
or  bis  heirs,  executors,  administxmtors,  or 
assigns. 

A  party  applied  to  the  Insolvent  Debtors' 
Court  for  an  order  to  vest  such  a  surplus  in 
bim,  under  this  section  ;  claiming  under  sa 
allcj^d  assignment  to  him  by  the  insolvent 
That  Court,  upon  inquiry,  held  that  the  st- 
signment  was  invalid  as  against  other  claim- 
ants of  the  surplus,  and  refused  to  make  the 
order.  The  Court  of  Queen's  Bench,  boldiog 
that  tho  functions  of  the  Insolvent  Debtors' 
Court  under  the  section  in  question  were  jn- 
dicial  and  not  merely  ministerial,  refused  to 
issue  a  mandamus  commanding  that  Ctut 
to  make  the  order.  The  applicant  then  took 
proceedings  in  Chancery,  which  resulted  ia 
a  decree  in  his  favour,  that  the  assigasMnt 
to  him  by  the  insolvent  was  valid.  Tba 
Court  of  Chancery  farther  expressed  sa  • 
opinion  that  this  decree  rendered  ihe  dntj 
of  the  Insolvent  Debtors'  Court  in  the  matter 
simply  ministerial.  The  latter  Court,  how- 
ever, refused,  on  a  renewed  application  to 
It,  to  act  npon  that  opinion  and  make  the 
order. 

On  a  subsequent  application  now  made  by 
the  daimant  to  the  Court  of  Queen's  Beneh 
for  a  mandamus  to  the  Insolvent  Debtors' 
Oout  to  mke  fhe  ofdor,  bold :  tittt  after 
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«fl  btfore  the  procMdings  in  Chancery,  and 
BotwitlisUndiog  the  opinion  there  expreased 
•to  the  contrary,  the  InsolTent  Debtors'  Court 
zetained  a  jodlcial  discretion  whether  or  not 
to  make  the  order;  and  that  therefore  the 
jnandamos  oonld  not  iuoe.    Hx  parte  Cook, 
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BILLS  OF  EXCHANGE  AND  PBOMIS- 
80RT  NOTES. 

Payee  against  maker  of  promiasory  note. 
Bqnitable  plea  that  defendant  made  it  as 
snre^  for  a  oo^maker,  that  plaintiff  took 
it  with  notice  thereof  and  afterwards  gare 
time  to  the  co-maker,  is  good.  Immate- 
riality of  express  stipulation  by  defendant 
to  be  treated  as  surety  only. 

Declaration  by  payee  against  maker  of  a 
promissory  note.  Ist  plea,  on  equitable 
grounds:  that  the  note  was  the  joint  and 
flOTeral  note  of  defendant  and  T.,  and  was 
made  by  defendant  as  surety  only  for  T. ; 
that  the  note  was  delirered  to  plaintiff  on 
the  terms  that  defendant  should  be  liable  as 
surety  only,  and  was  made  with  notice  to 
And  knowledge  by  plaintiff  that  defendant 
was  surety  only ;  and  that  afterwards  plain- 
tiff, without  defendant's  knowledge  or  con- 
sent, gave  time  to  f .,  but  for  which  plaintiff 
might  hare  obtained  payment  Arom  T.  Issue 
thereon.  2d  plea,  on  equitable  grounds: 
similar  to  the  first,  but  alleging  that  plain- 
tiff gave  further  time  to  T.  Issue  thereon. 
At  the  trial,  it  was  proved  that  plaintiff 
gare  time  to  T.,  as  stated  in  the  pleas,  and 
the  Jury  found  that  defendant  was  surety,  as 
between  himself  and  T.,  and  that  plaintiff 
knew  it^  but  did  not  agpree,  nor  did  defendant 
stipulate,  that  defendant  should  be  treated 
by  plaintiff  as  surety  or  otherwise  than  as  a 
maker  of  the  note. 

On  a  case  stated  for  the  opinion  of  the 
Court,  whether  on  this  finding  the  pleas  were 
proved:  Held,  that  they  were;  and  that 
Pooley  V.  Harradine,  7  E.  A  B.  431  (B.  C. 
L.  B.  Toi.  90),  was  conclusive  in  defendant's 
favour. 

Judgment  affirmed  in  the  Exchequer 
Chamber,  where  held  that  defendant's  right 
to  relief,  in  equity,  arose  from  the  existence 
of  the  relation  of  surety  and  principal  be- 
tween defendant  and  T.,  and  firom  plaintiff's 
knowledge  thereof  at  the  time  he  took  the 
note ;  that,  therefore,  the  fact  that  plaintiff 
had  not  agreed  to  treat  defendant  as  surety 
did  not  debar  defendant  from  such  relief. 
Qrttnougk  v.  McCMland,  434 

IL  Who  liable  as  drawers  of  bills  drawn,  for 
partnership  purposes,  in  its  own  name,  by  a 
Arm  abroad  upon  an  English  firm  In  its 
separate  name,  which  Is  in  partnenbip  for 


a  parUoolar  purpose  with  the  drawing  txm, 
497.    Pabtxvmbip. 

BILL  OF  LADING. 

Effeet  of  acceptance  of  and  dealing  with,  by 
vendee,  as  constituting  an  acceptance  of  the 
goods,  692.    Statvtb  of  Fbauds. 

BILL  OF  SALE. 

Begistration  of,  inoperative  per  se  to  oefeat   ■ 
operation  of  doctrine  of  reputed  ownership 
in  bankruptcy,  472.    Bajtkbupt  ajid  Iksol- 
vzxT,  L  4. 

BISHOP. 

Discretion  of,  to  refuse  to  issue  commission 
against  rector  of  parish  in  his  diocese,  at 
instance  of  a  clerk  in  holy  orders  out  of  and 
unconnected  with  the  diocese,  209.  Chubcb 
DisciPLiNB  Act. 

BOROUGH. 

MUHICIPAL  COBPOBATXOHB  RbPOBV  ACT. 

BROKER. 

Effeet  of  statement  by  broker  for  vendor  of 
unaccepted  bills  to  vendee,  that  the  bills  are 
all  in  order,  497.    Pabtmbbsbip. 

BURIALS  ACT. 

(18  A  19  Vict.  c.  128.) 

Sects.  12,  13.  Appointment,  by  parish  vestry, 
of  Burial  Board  for  the  parish  minus  an 
ecclesiastical  district  Validity  of  rate  by 
such  Board,  and  assessability  thereto  of 
hamlet  situate  in  the  part  of  the  parish  fbr 
which  the  Board  is  appointed. 

By  Stat  18  A  19  Vict  c.  128,  s.  12,  it  is 
enacted  that  **  the  vestry  or  meeting  in  the 
nature  of  a  vestry  of  any  parish,  township, 
or  other  district  not  separately  mainUining 
its  own  poor,  which  has  heretofore  had  fi 
separate  burial  ground,  may  appoint  a  Burial 
Board."  And,  by  sect  13,  the  Burial  Board 
of  "  any  district  (whether  a  parish  or  town- 
ship or  other  subdivision)  not  separately 
maintaining  iu  own  poor,  but  forming  part 
of  a  parish  maintaining  its  own  poor/'  "by 
means  of  a  common  rate,"  may  require  the 
overseers  of  the  parish  to  defny  the  ex- 
penses of  the  board ;  and  the  necessary  sums 
may  be  levied  "  by  an  addition  to  the"  "  com- 
mon rate,  so  far  as  the  same  affects  the  dis- 
trict in  respect  of  which  such  payments  are 
required,  or  by  separate  rates  to  be  made 
from  time  to  time  on  such  district"  Prior 
to  this  statute,  the  parish  of  *".  included  T. 
W.,  an  eoclesiastieal  district  formed  under 
Stat  iS  G.  8,e.46,aBd  S.,  ahaaWteoBtaln- 
ing  a  church,  to  whieh  a  distriet  had  been 
assigned  under  stat  1  A  2  W.  4,  e.  68. 
Neither  T.  W.  bm  &  itpmtaly.Bitettiaed 
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BURIALS  ACT. 


COLLECTOR  OP  POOR-RATE. 


their  own  poor  (there  being  a  common  poor- 
rtta  for  the  entire  pariah  of  T.),  but  each 
had  itfl  separate  burial  ground. 

A  veatry  meeting  "  of  the  inhabitants  of 
the  pariah  of  T."  was  called,  bj  notice  affixed 
to  the  doors  of  alt  the  ehnrchoa  in  the  pariah, 
including  that  at  S.,  but  excluding  those  in 
T.  W.,  to  consider  whether  a  burial  ground 
should  be  provided  for  such  part  of  the 
parish  of  T.  as  was  not  included  in  T.  W., 
and,  if  so,  to  appoint  a  Burial  Board  for 
such  part  of  the  parish. 

A  Burial  Board  for  T.,  excluding  T.  W., 
was  appointed  at  this  meeting.  Held,  that 
the  Board  was  well  appointed;  that  a  poor- 
rate  made  on  that  part  of  T.  for  which  such 
Board  was  appointed,  for  defraying  the  ex- 
penses of  the  Board,  was  good ;  and  that 
occupiers  of  property  in.  8.  were  properly 
assessed  to  the  rate ;  for  that  though  T.  W. 
was  entitled  to  a  separate  Burial  Board,  8. 
was  not     Vin^r  ▼.  Ov€r§Mr§  of  Tonbridge,  9 


CALLS. 


COKPAVT,  L 


GABBIER. 

Liability  of  common  carrier  to  distinct  actions 
of  tort  and  of  contract  fbr  loss  of  goods  in- 
trusted to  him  as  snch,  844.    Costs,  L  5. 

CENSUS. 

Report  of  Registrar-Oeneral  on  Census  of  1851, 
557.    Etidxncb. 

CERTIFICATE. 

Judge's,  for  costs,  under  Small  Debts  Exten- 
sion (City)  Act  What  a  waiver  by  defend- 
ant of  ol^ection  to  it  as  not  having  been 
graoted    forthwith,    671.     Small    Debts 

COUBT. 

CHARGING  ORDER. 

Under  sUt  IAS  Vict  c.  110,  s.  14.  What 
interest  of  Judgment-debtor  in  public  stock 
is  chargeable. 

SUt.  1  A  2  Vict  o.  110,  s.  14,  provides 
that  stock  in  the  public  ftinds  "  standing  in" 
the  "name"  of  a  judgment-debtor  "in  his 
own  right,  or  in  the  name  of  any  person  in 
trust  for  him,"  may  be  charged  by  Judge's 
order  with  payment  of  the  amount  of  the 
judgment-debt  and  interest  Stat  8  A  4 
Vict  c.  82,  8.  1,  extends  this  provision  to 
"the  interest  of  any  judgment-debtor,  whe- 
ther in  possession,  remainder,  or  reversion, 
and  whether  vested  or  ooBtingent»"  in  such 
stock. 

Held,  that  the  eontingent  reversionary  life 
Interest  of  a  Judgment-debtor  In  the  surplus. 
If  any,  of  stock  standing  in  the  name  of 
trustees,  and  assigned  by  him  to  another  set 
of  traiCMton  trut  to  mU  tt  Md  pay  his 


debts  to  a  named  amount,  with  a  Rsnltbg 
trust,  as  to  the  surplus  after  such  ptymest 
(subject  to  the  present  life  interest  of  aaothtr 
person  therein),  in  favour  of  the  debtor,  is 
chargeable  under  these  enactments,  notwith- 
standing the  doubtful  nature  of  the  mterest 
and  the  uncertainty  as  to  its  extent  Baker 
V.  T^Hte,  897 

CHARTER. 
Of  University  of  London,  133.    UhxvbbsitTi  L 

CHARTER-PARTT. 
Pbikcipal  ahd  A«Birr,  IL 

CHURCH  DISCIPLINE  ACT. 

(3  A  4  Vict.  c.  86.) 

Sect  3.  Discretion  of  Bishop  to  reliiie  to 
issue  commission  to  investigate  charges  pre- 
ferred by  a  clerk  in  holy  orders,  unconneeted 
with  the  diocese,  against  the  rector  of  i 
parish  in  the  diocese. 

G.,  a  clerk  in  holy  orders,  residing  in  tbs 
eity  and  diocese  of  0.,  applied  to  the  fitskop 
of  C.  to  issue  a  commission,  under  stai  S  k 
4  Vict  0.  80,  s.  3,  against  R.,  rector  of  the 
parish  of  W.,  in  the  diocese  of  C,  to  inqoiro 
into  certain  charges  made  by  G.  against  B. 
of  offences  against  the  laws  ecelesiisticsL 
G.  had  no  connection  with  the  parish  of  W. 
or  diocese  of  C,  nor  had  he  any  private  or 
personal  interest  in  the  said  charges.  Tbs 
Bishop  declined,  after  inquiry,  to  issve  ft 
commission. 

Upon  the  showing  cause  against  a  rule  for 
a  mandamus  to  tho  Bishop^  commftadiif 
him  to  issue  a  commiasion : 

Held,  by  Lord  Campbeil,  C.  J.,  Wightntn 
and  Erie,  Js.  (dubitante  Hill,  J.),  that,  under 
the  statute,  the  Bishop  had  a  discretion  si 
to  issuing  a  commission  or  not 

Held  further,  by  all  the  Court,  that,  is  it 
was  in  the  discretion  of  the  Court  to  gnnt  s 
mandamus  or  not,  the  mandamus  ought  not 
to  issue  upon  the  application  of  one  who  vu 
a  stranger  to  the  parish  and  diocese,  sad 
had  no  personal  interest  in  the  investigstioo 
of  the  charges.  Regina  v.  Bitkop  o/  Cii- 
ehetttr,  299 


CHURCH-RATE. 


Ratb,  V. 


CLERK. 

Articled  clerk  of  attorney,  gains  a  settleneat 
as  an  apprentiee,  742.    Poob,  L  1. 

COCK-FIGHTING. 
Statuti,  IIL 

COLLECTOR  OF  POOR-RATE. 

Liability  of  surety  for.  Pbikcipal  abb  SfrBxrr, 
IL2.      ' 


COLUERT. 


COMPANY. 
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COLLIBEY.. 

Penaltj  when  inoamd  bj  colliery  agent,  under 
itAt  18  A  19  Yiot  c.  108, 1. 11,  for  breach 
of  mlo  1  in  leet  4.  Meaning  of  **  worked" 
in  aeet.  11. 

But  18  A  19  Vict  c.  108,  .8.  4,  reqnirei 
eertain  rules  to  be  obaeryed,  in  every  coal- 
mine and  colliery,  by  the  owner  and  agent 
thereol  By  rule  1,  "an  adequate  amount 
of  rentilation"  is  to  "be  constantly  pro- 
duced at  all  collieries"  in  order  **  that  the 
working-places  of  the  pits  and  levels  of  such 
collieries"  may  "under  ordinary  circum- 
stances be  in  a  lit  state  for  working."  Sect 
11  imposes  a  penalty  upon  the  owner  and 
agent "  if"  "  any"  "  colliery  be  worked,"  and 
the  aforesaid  rules  are  neglected  or  wilfully 
Tiolated. 

Held,  that  the  agent  of  a  colliery  which 
was  actually  worked  only  on  week  days,  in- 
curred a  penalty  under  sect.  11  for  a  breach 
of  rule  1,  by  neglecting  to  keep  up  adequate 
rentilation  in  the  colliery  during  the  suspen- 
sion of  actual  work  there  between  Saturday 
night  and  Monday  morning ;  for  that,  not- 
withstanding such  suspension,  the  colliery 
was  "  worked"  during  that  time  within  the 
meaning  of  that  section.  JTaow/ec  t.  Vickin- 
son,  705 

COMMON  LAW  PBOCEDUKE  ACTS. 

L     1852.    (15  A  16  Vict  c.  76.) 

Sect  180,  Sched.  (A)  Form  No.  17.  Iliect- 
ment  Verdict  how  entered,  where  plain- 
tiff succeeds  as  to  part  only  of  the  land 
claimed  in  the  writ 

Where  the  defendant  in  ^ectment  appears 
to  defend  for  the  whole  of  the  land  mentioned 
in  the  writ,  and  the  plaintiff  at  the  trial 
proves  his  title  to  the  possession  of  part  only 
of  the  land,  the  verdict  is  not  to  be  entered 
in  a  general  form  for  the  plaintiff,  but  for  the 
part  only  of  the  land  as  to  which  he  suc- 
ceeds ;  according  to  sect  180  of  The  Common 
Law  Procedure  Act,  1852,  and  Schedule  (A) 
to  that  Act,  Form  No.  17.  Alcoek  r.  Wxl- 
tkaWf  633 

IL     1854.    (17  A  18  Vict  e.  125.) 

Sects.  5,  82.  Error  does  not  lie  on  special 
case  stated  under  sect  5  by  an  arbitrator ; 
notwithstanding  sect  32. 

The  Common  Law  Procedure  Act  1854, 
17  A  18  Vict  c.  125,  s.  5,  provides  that  "it 
shall  be  lawful  for"  an  "arbitrator,"  upon  a 
reference  by  consent  where  the  submission 
may  be  made  a  rule  of  Court,  "if  he  shall 
think  fit,  and  if  it  is  not  provided  to  the  con- 
trary, to  state  his  award,  as  to  the  whole  or 
any  part  thereof,  in  the  form  of  a  special 
ease  for  the  opinion  of  the  Court,  and  when 
an  action  is  referred,  Judgment,  if  so  ordered, 
may  be  entered  aooording  to  theopiaioo  of 


the  Court"  By  sect  82,  "error  may  be 
brought  upon  a  judgment  upon  a  special 
case  in  the  same  manner  as  upon  a  judgment 
upon  a  special  verdict,  unless  the  parties 
agree  to  the  contrary." 

A  cause  and  other  matters  in  difference 
were  referred  by  consent,  by  order  of  Nisi 
Prius.  The  order  ocntained  no  clause  relat- 
^  ing  to  the  statemest  of  a  special  case  by 
the  arbitrator;  but  it  provided  that  the 
parties  should  not  bring  error  against  him 
or  each  other,  respecting  the  matters  referred. 
In  pursuance  of  sect  5  the  arbitrator,  at  the 
request  of  the  parties,  stated  his  award,  as 
to  the  cause  only,  in  the  form  of  a  special 
case  for  the  opinion  of  this  Court;  and  the 
Court  gave  judgment  thereon  for  defendant 

Held,  first,  that  plaintiff  could  not,  under 
sect  32,  bring  error  upon  this  judgment; 
the  opinion  of  the  Court  on  a  special  ease 
stated  under  sect  5  being  merely  an  ancillary 
proceeding  to  the  award,  which  the  arbitrator 
has  still  to  make;  not  a  judgment  of  the 
Court  as  a  tribunid,  as  the  judgment  upon  a 
special  case  stated  instead  of  a  special  ver- 
dict is.  Secondly  that»  independently  of  the 
statute,  plaintiff  was  precluded  by  express 
agreement  from  bringing  error.  Qwnm  v. 
FowUr,  890 

COMPANY. 

L  Joint  Stock  Company. 

1.  Liability  of  subscriber  to  Parliamentary 
subscription  contract  of  Company  requir- 
ing an  Act  of  Parliament,  to  pay  his  sub- 
scription, though  the  Company  is  not 
completely  registered  and  the  application 
to  Parliament  is  abandoned.  Equitable 
plea.    What  are  "  calls"  by  the  Company. 

Declaration  on  a  covenant  by  defendant, 
as  a  subscriber  to  a  projected  railway  Com- 
pany, with  plaintiffs,  the  trustees  named  in 
the  deed,  to  pay  them  the  amount  of  defend- 
ant's subscription,  in  such  sums  as  should 
be  required  by  the  provisional  directors. 
The  declaration  set  out  certain  clauses  in 
the  deed,  which  was  the  ordinary  subscrip- 
tion contract  required  by  the  standing  orders 
of  Parliament,  the  Company  having  applied 
to  Parliament  for  an  Act  One  of  these 
clauses  gave  a  discretion  to  the  provisional 
directors  to  abandon  the  application  to  Par- 
liament Averment  that  the  provisional 
directors  had  required  from  defendant  pay- 
ment of  part  of  his  subscription.  Breach, 
non-payment  thereof. 

Plea  2,  on  equitable  grounds;  that  the 
sum  sued  for  was  in  respect  of  a  deposit  to 
be  paid  on  shares  in  the  intended  Company, 
and  that,  before  any  claim  upon  defendant 
for  payment,  and  before  suit,  the  scheme  was 
wholly  abandoned  by  the  provisional  direct- 
ors. Plea  4:  that  the  Company  was  not 
prorif ioaally  or  completely  registeied  at  the 
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time  of  suit,  and  that  plafntiffs  brought  the 
Mtion  M  troatees  for  the  Companyi  to  en- 
force payment  by  defendant  of  a  deposit  on 
•harea  in  the  capital  of  the  Company.  Plea 
6 :  that  the  Company  was  nerer  completely 
registered,  and  tiiat  plaintiffs  brought  the 
action  as  tmstees  for  the  Company,  to  enforce 
payment  by  defendant  of  a  call,  in  respect 
of  the  sum  subscribed  by  him,  upon  shares 
in  the  capital  of  the  Company. 

Demurrers,  and  joinders  in  demurrer. 

On  appeal  to  the  Exchequer  Chamber  from 
the  judgment  of  the  Court  of  Queen's  Bench, 
holding  all  the  pleas  to  be  bad  :  held,  by  the 
majority  of  the  Court  (Pollock,  C.  B.,  Willes, 
J.,  Martin,  Watson,  and  Channell,  Bs.), 
affirming  that  judgment,  that  all  the  pleas 
were  bad.  The  2d  plea,  because  it  did  not 
allege  that  the  sum  suod  for  was  sought  to 
be  recovered  for  any  other  purpose  than  to 
pay  preliminary  expenses  incurred  before 
the  abandonment  of  the  scheme ;  whereas  it 
was  the  object  of  the  Parliamentary  sub- 
scription contract  to  provide  for  the  payment 
of  such  expenses,  and  that  object  was  not 
rendered  illegal  by  stat  7^8  Vict.  c.  110. 
The  4th  plea,  because  the  sum  sued  for  was 
-  not  a  deposit  the  recovery  of  which  was  pro- 
hibited by  sUt.  7  A  8  Viet  c.  110,  s.  28 ;  and 
because  it  was  consistent  with  the  plea  that 
the  Company  was  provisionally  registered 
when  the  defendant  was  called  upon  to  pay, 
and  it  was  immaterial,  if  so,  whether  or  not 
the  provisional  registration  had  subsequently 
expired.  The  6th  plea,  because  it  did  not 
show  that  the  sum  sued  for  was  a  call  of  the 
character  forbidden  by  stat  7  A  8  Vict  c. 
110,  s.  23,  or  was  other  than  an  instalment 
due  from  defendant  towards  the  preliminary 
expenses,  under  the  subscription  contract 

Held,  by  Coekbum,  C.  J.,  and  Crowder, 
J.,  while  agreeing  with  the  minority  of  the 
Court  as  to  the  2d  and  4th  pleas,  that  the 
5th  plea  was  good,  and  the  judgment  of  the 
Court  of  Queen's  Bench  ought  to  be  reversed 
as  to  that  plea;  the  plea  alleging,  and  the 
demurrer  admitting,  that  the  sum  sued  for 
was  a  call,  and  calla  beiiig  prohibited  gener- 
ally by  stat  7^6  Vict.  o.  110,  s.  23.  Aldkam 
V.  Frown,  398 

II.  Railway  Company. 

Itegiater  of  shareholders.  Right  of  bon& 
fide  purchaser  from  fraudulent  holder  of 
stock  to  be  upon  it  Validity  of  transfer 
by  holder  registered  under  feigned  name. 

By  the  Acts  of  Parliament  incorporating 
and  regulating  defendants,  a  railway  Com- 
pany, they  were  required  to  keep  a  register 
of  the  proprietors  of  stock  in  the  Company ; 
each  proprietor  was  empowered  to  transfer 
his  stock  by  a  prescribed  form  of  transfer, 
executed  by  the  transferror  and  the  trans- 
ferree;  and  each  transfor  was  to  be  registered 


by  defendants,- the  transferee  to  take  no  in- 
terest until  such  registration. 

A  judgment  obtained  by  defendants  sgainst 
one  Mary  Anne  Irving,  a  widow,  in  May, 
]  857,  being  still  unsatisfied,  she  in  Uie  follow- 
ing October  furnished  a  married  womao, 
named  Dunlop,  with  money  to  bay  stock  for 
her  in  defendants'  Company.  On  14th  (k- 
tober,  Dunlop  bought  the  stock,  and  toek 
and  signed  a  transfer  of  it,  which  wat  in  dm 
form,  in  the  name  of  Ann  Wataon,  widow. 
Defendanta  regiatered  this  transfer,  aad 
tranaferred  the  atoek  into  that  name.  Oa 
29th  August,  1858,  Dunlop,  by  Irring's  di- 
rections, resold  the  stock  in  the  name  of 
Watson.  Plaintiffs  then  purchased  it  boni 
fide,  and  in  the  belief  that  Dunlop's  nane 
was  Watson,  and  that  she  was  a  widow.  A 
formal  transfer  from  Dunlop,  by  that  nasM 
and  description,  to  plaintifb  was,  on  lOtk 
September,  1858,  registered  by  defendaoU, 
and  the  stock  transferred  into  plaintiii' 
names.  Dunlop  paid  over  to  Irving  the 
money  received  from  plaintifb  for  the  stock. 
Both  in  the  original  purchase  and  in  the 
resale,  Danlop  acted  without  her  husbaad's 
knowledge  or  intervention,  and  in  collasioa 
with  and  for  the  sole  benefit  of  Irviag,  ia 
order  to  prevent  defendants  from  satisfyiag 
their  judgment  Defendants  believed  both 
transactions  to  be  bouA  fide,  and  that  Danlop 
was  the  person  whom  she  represented  her- 
self to  be.  On  6th  September,  1858,  Irving 
who  had  not  then  received  from  Dunlop  the 
money  paid  by  plaintiffs  for  the  stock,  peti- 
tioned the  Insolvent  Court,  and  the  next  day 
that  Court  made  a  veating  order.  On  17tk 
September,  1858,  defendants  firat  discoversd 
the  real  state  of  fhota.  On  21st  October,  1858^ 
they  cancelled  the  entry  in  their  books  of 
the  transfer  of  the  stock  to  plaintiffs,  aad 
transferred  the  stock  into  the  name  of  liv- 
ing's assignee  appointed  by  the  Insolvent 
Court  Thereupon  plaintiffe  brought  tlui 
action,  in  which  they  claimed  a  mandamai 
to  defendants  to  register  the  transfer  to  thea, 
and  to  enter  their  names  as  proprietors  of  tks 
stock. 

On  a  case  stated,  after  writ  and  witheat 
pleadinga,  aetting  out  the  above  feeta :  held, 
that  plaintifis  were  entitled  to  be  replaced  oa 
the  register,  no  ttmad  on  their  part  beiof 
.«hown,  and  they  having  a  title  (whether 
legal  or  merely  equitable  was  immaterial)  te 
the  stock.  That  their  names,  having  beea 
onoe  plaeed  by  defendants  on  the  regi*tsr. 
were  not  removable  therefrom  at  the  nan 
will  of  defendant^  but  only  on  proof  (of 
whieh  there  was  none)  of  a  better  title  ia 
some  other  person.  Wattd  v.  Sowik  JSoMcr* 
Bailwajf  Cmitpanp,  ^^^ 

COMPENSATION. 

Oiven  by  statute,  to  persons  iuataialng  i^J^T 
firam  the  ezeontlon  of  worki  withorissd  by 
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ibo  stefeato.    When  it  ]«■  payablor  sod  when 
not,  435.  WiiTxnwoBKf  Cjuausbb  Act,  1847. 

CONDITION  PRBCBDINX. 

COUKTT  BkiDOB. 

CONSTABLE. 

When  not  bound  to  apprehend,  without  a  war- 
rent,  a  person  oharged  with  an  offence 
agunst  the  Vagrant  Ao^  &74  Yaqravt 
Acs. 

CONTRACT. 
I.  Contracts  within  the  Statute  of  Frauds. 

1.  Onarantees. 

Necessity  for  the  names  of  all  the  parties  to 
a  guarantee  to  appear  on  its  faoe,  349, 
Statute  or  Fbaudb,  1. 1. 

2.  Other  contracts.    Statutb  or  Frauds. 

n.  Failure  of  eonoideration.  Action  by  ren- 
deo  of  bills  ibr  money  had  and  reoeived. 

Purchase  of  unaccepted  bills  from  drawers. 
Refusal  of  drawees,  a  firm  in  partnership 
with  drawers  for  a  particular  purpose,  to 
accept.  Proof  in  bankruptcy  by  purchaser 
against  estate  of  drawees,  and  receipt  of 
dividends  thereupon.  Money  had  and  re- 
oelved  by  purchaser  against  drawees,  for 
the  balance  of  the  purchase-money,  un- 
sustainable, 497.    Pabtstbrahip. 

UX.  Parliamentary  subscription  oontraot  of 
projected  Company.    Cokpaht,  I. 

CONVICTION. 

Sufficiency  of  form  of  conyiction  by  Metro- 
politan Police  Magistrate,  for  the  offence  of 
endeavouring  by  threats  to  force  a  workman 
to  depart  from  his  hiring.  Stats.  6  Q.  4,  c. 
129,  8.  3;  2  A  3  Vict  e.  71,  s.  43. 

Stat  e  G.  4,  0.  129,  s.  3,  enacU  that  "  if 
any  person  shall  by  violenoe  to  the  person 
or  property,  or  by  threats  or  intimidation, 
or  by  molesting  or  in  any  way  obstructing 
another,  force  or  endeavour  to  force  any 
journeyman,  manufacturer,  workman,  or 
other  person  hired  or  employed  in  any  man- 
ufacture, trade,  or  business,  to  depart  from 
his  hiring,  employment^  or  work,"  "every 
person  so  offending,"  "being  convicted 
thereof  in  manner  hereinafter  mentioned," 
shall  be  imprisoned,  with  or  without  hard 
labour,  for  not  more  than  three  calendar 
months.  The  form  of  conviction  given  in  the 
Schedule  to  the  Act  runs  tfaas :  "  A.  !Et  is 
convicted"  "of  having  [Btating  <&«  offence] 
contrary  to  the  Act,"  Ao.  The  Metropolitan 
Police  Act,  2  A  3  Viot.  c.  71,  s.  48,  enacts 
that  "  in  every  conviction  for  an  offence  con- 
trary to  any  statuie  or  statutes,  it  shall  be 
sufficient  if  the  offence  shall  be  stated  in  the 
words  of  the  statute  declaring  the  offence,  or 
attaching  any  penalty  thereunto. 
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A  oomrioUon.  under  stat  6  G.  4,  c  129,  s. 
3»  by  a  Metropolitan  Police  magistrate,  stated 
that  W.  P.  was  convicted  "  of  having"  "  un- 
lawfully, by  threats,  endeavoured  to  force 
one  W.  J.,  who  was  then  and  there  a  work- 
man, hired  in  Jiis  trade  and  business  of  a 
mason  by  T.  P.,  to  depart  from  his  said  hir- 
ing, oontrary  to  the  Act,"  Ac. 

Held  that,  by  reason  of  the  enactment  in 
the  Metropolitan  Police  Act  above  mentioned, 
tl^is  conviction  was  sufficient,  as  it  stated 
the  offence  in  the  words  of  stat  6  Q.  4,  c. 
129,  s.  3 ;  although  it  did  not  set  out  the 
threats  which  were  used,  or  allege  to  or 
against  whom  they  were  uttered.  And, 
semble,.  that  the  conviction  was  valid,  irre- 
spectively of  the  .provisions  of  The  Metro- 
politan Police. Act    Ex  parte  Perham,    883 

CORPORATION. 

Continued  employment,  not  under  seal,  by 
new,  of  attorney  retained  under  seal  by  old, 
oorporation,  192.    Statute,  I. 

COSTS. 
I.  Right  to. 

1.  Plaintiff  suing  in  form&  pauperis  and  ob- 
taining verdict  and  Judge's  certificate,  is 
disentitled  to  costs  in  rexpect  of  counsers 
and  attorney's  foes.  Principle  on  which 
costs  are  taxed  not  matter  of  error. 

By  reason  of  stat  11  Hen.  7,  o.  12,  and 
Reg.  Oen.  Hil.  1853,  r.  121,  where  a  plaintiff 
sues  in  fonn&  pauperis,  and  obtains  a  ver- 
dict and  the  Judge's  certificate  for  costs, 
whatever  be  the  amount  recovered,  nothing 
is  to  be  allowed  on  taxation  of  costs  in  re- 
spect of  fees  to  the  plaintiff's  counsel,  or  by 
wsy  of  remuneration  for  the  services  of  the 
plaintiff's  attorney. 

In  a  case  where  the  Court  had  previously 
so  held,  the  Court  now  refused  an  application 
by  the  plaintiff  for  a  rule  to  enter  a  sugges- 
tion on  the  roll  to  deprive  the  plaintiff  of 
costs;  the  object  of  the  application  being 
that  error  might  be  brought  on  the  former 
decision,  and  the  Court  holding  that  error 
could  not  be  brought  Dooly  v.  Great  North- 
ern Railway  Company,  576 

2.  Waiver  by  defendant  of  objection  that 
Judge's  oei'tificate  to  give  plaintiff  costs, 
under  Small  Pebts  Extension  (City)  Act, 
was  not  granted  forthwith,  671,  Shall 
Dbbts  Coubt. 

%^  Liability  of  sueoeeding  overseers  to  costs 
of  appeal  to  Quarter  Sessions  against  poor- 
rate,  in  which  their  predecessors  were  re- 
spondeatB.  Bnforcement  of  order  of 
Sessions  for  payment  of  such  costs,  by 
Jud]^'s  order,  under  stat  12  A  13  Vict  o. 
46^  s.  18,  to  remove  it  into  Q.  B. 

On  22d  September,  185%  a  poor-rate  for  the 
parish  of  F.  was  made  by  the  overseers  of 
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F.  Notiee  of  appeal  to  the  next  Epiphany 
Sessioni  against  this  rate  wa#  giren  by  per- 
sons assessed  to  it  At  those  Sessions  the 
appeal  was,  at  the  instance  of  the  respond- 
ents, the  overseers  of  F.,  a<yoamed  to  the 
next  Sessions,  and  full  costs  up  to  the  time 
of  the  ai^oamment  were  ordered  to  be  paid 
by  the  respondents  to  the  appellants.  On 
S6th  March,  1859,  the  respondents,  having 
discovered  that  the  rate  was  invalid,  gave 
notice  to  the  appellants  that  the  appeal  would 
not  be  opposed  at  the  next  Sessions.  On  29th 
March,  1859,  the  overseers  of  F.  went  out  of 
ofBoe,  and  successors  to  them  were  appointed. 
The  next  Sessions  were  held  on  4th  April, 

1859,  when,  no  one  appearing  for  the  re- 
4>ondents,  the  appeal  was  allowed,  the  rate 
quashed,  and  an  order  made  requiring  the 
respondents  to  pay  full  costs  to  the  appel- 
lants, to  be  taxed  by  the  clerk  of  the  peace. 
These  costs  were  taxed  at  an  amount  which 
included  the  costs  incurred  up  to  the  Epiph- 
any Sessions.  In  December,  1859,  the  appel- 
lants demanded  payment  of  this  amount  from 
the  overseers  who  had  succeeded  the  original 
respondents,  which  was  refhsed.     In  March, 

1860,  the  appellants  obtained,  ex  parte,  a 
Judge's  order,  under  stat.  12  A  13  Vict  c. 
46,  J.  18,  to  remove  the  order  of  Sessions 
into  this  Court,  to  be  enforced. 

On  an  application  to  this  Court  on  behalf 
of  the  succeeding  overseers,  after  they  had 
gone  out  of  office,  for  a  rule  calling  on  the 
appellants  to  show  cause  why  the  order  of 
Sessions  and  the  Judge's  order  should  not 
be  set  aside :  held,  that  both  orders  were 
good  upon  their  face,  and  could  not  be  ques- 
tioned on  any  other  ground  than  that  of 
defects  apparent  on  their  face;  and  that» 
therefore,  whether  or  not  the  orders  could 
ultimately  be  enforced  against  the  present 
applicants  (a  point  on  which  the  Court  gave 
no  opinion),  the  rule  could  not  be  granted. 
ExparU  Op€rteer§  of  Fletton,  712 

4.  Befercnce  of  all  matters  in  difference; 
costs  of  re^rence  and  award  to  abide  the 
event  What  is  and  what  is  not  an 
"  event"  which  carries  costs. 

The  declaration  in  an  action  of  M.  «.  W. 
oontained  two  counts :  the  first,  on  an  agree- 
ment by  W.  to  sell  a  surgeon's  business  to 
H.,  alleging  three  breaches;  the  second,  for 
fraud  by  W.  in  inducing  M.  to  enter  into  the 
agreement  By  the  pleas,  W.  denied  the  first 
two  breaches  in  the  first  count,  paid  money 
into  Court  as  to  the  third  breaeh,  and  pleaded 
Not  guilty  to  the  second  count  After  issue 
joined  on  the  pleas,  the  parties,  by  agree- 
ment, referred  all  disputes,  differences,  and 
accounts  between  them  to  an  arbitrator;  the 
costs  of  the  reference  and  award,  including 
such  costs  of  the  cause  as  might  be  taxed, 
to  abide  the  event  of  the  award. 

The   disputesi  differences,  and   aeooonts 


referred,  all  arose  out  of  the  agreement  seed 
on  in  the  first  count  of  the  declaration. 

The  arbitrator  awarded  in  favour  of  W.  in 
respect  of  the  charges  of  fhuid ;  in  frvour  of 
M.  on  the  accounts :  awarding  that  W.  sboald 
pay  M.  a  certain  sum  Sn  respect  of  the  latter, 
and  that,  except  as  to  the  matters  decided, 
neither  party  had  any  claim  against  the 
other. 

Held  that,  upon  this  finding,  neither  party 
was  entitled  to  any  eosts:  Wightman, 
Crompton,  and  Hill,  Js.,  holding  that  where 
two  parties  agree  to  refer  several  dicputei  to 
arbitration,  and  use  the  words  "the  eoiti  of 
the  reference  and  award  are  to  abide  the 
event  of  the  award,"  the  eosts  are  not  dii- 
tributable,  but  there  must  be  a  general  event 
of  the  award  altogether  in  favour  of  one 
party,  to  entitle  him  to  costs ;  Coekbon,  C. 
J.,  agreeing  in  the  decision,  on  the  ground 
that  all  the  matters  referred  had  arisen  oot 
of  one  dispute  with  respect  to  one  originil 
subject-matter;  but  declining  to  deeide 
whether  or  no^  where  the  matters  referred 
are  clearly  distinct  and  separate,  the  "event" 
of  the  award  may  be  construed  as  <<  events," 
so  as  to  make  the  costs  distributable  accord- 
ing to  the  arbitrator's  finding.  £«  Manatk 
and  Wtbbtr,  (37 

6.  Right  to  costs  of  plaintiff  in  action  of 
tort  brought  in  superior  Court  against  a 
common  carrier  for  the  loss  of  goodi: 
where  plaintiff  recovers,  by  default^  led 
than  20/.  Stat  19  A  20  Vict  c  108,  b.  30. 
An  action  against  a  common  carrier  for  the 
breach  of  his  duty  to  carry  safely  goods 
delivered  to  him,  as  such,  to  be  carried  for 
hire,  whereby  the  goods  are  lost,  is  an  action 
not  of  contract  but  of  tort,  in  substance  u 
well  as  in  form;  the  duty  being  impoied 
upon  him  by  the  custom  of  the  realm,  and 
being  distinct  from  and  independent  of  his 
obligation  under  the  contract  of  carriage,  in 
respect  of  which  latter  he  may  also  be  seed 
in  an  action  of  contract  Held,  therefore^ 
that  the  plaintiff  in  an  action  against  aeoea- 
mon  carrier  for  the  breach  of  the  doty  ia 
question,  brought,  in  a  superior  Court,  to 
recover  a  sum  not  exceeding  202.^  is  not 
deprived  of  hU  eosto,  by  stat  19  k  20  VicL 
e.  108,  8.  30,  if  the  defendant  suffers  jndg- 
mont  by  default;  for  that  the  action  is  not 
one  of  contract  within  that  section.  Tatta* 
V.  Oreat  IKetCern  Railway  Company,       844 

II.  Taxation  ot 

1.  Principle  of,  is  not  matter  of  error.  See 
1.1. 

2.  Taxation  on  lower  scale.  What  is  a 
failure  to  recover  more  than  20/.  Ssm 
tendered  before  action,  and  paid  inU 
Conrty  is  not  recovered. 

To  sm  action  on  the  common  indebitatif 
oonnts,  the  writ  of  summons  Sn  which  wtf 
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endorsed  for  a  debt  of  more  than  202.,  oonsist- 
ing  of  flepanble  iteme,  defendant  pleaded, 
ezeept  as  to  part  of  the  oUim,  Never 
indebted,  and,  as  to  that  part,  which  also 
exceeded  202.,  a  tender  of  it  before  action, 
and  payment  of  it  into  Court.  At  the  trial 
of  issues  joined  on  these  pleas  the  jury 
found  for  defendant  as  to  the  tender,  and  for 
plaintiff  that  the  sum  tendered  was  too  little, 
by  2L  Si,  10(2.,  to  satisfy  his  claim. 

Held,  that  plaintiff  had  reeorered  22.  8«. 
10<2.  only  in  the  action,  and  was,  therefore, 
not  entitled  to  hare  his  costs  taxed  by  the 
Master  on  the  higher  scale;  having,  within 
the  meaning  of  the  directions  to  the  Masters 
of  Hil.  Term,  1863,  No.  8,  failed  to  recover 
more  than  202.    Jatnet  r.  Lord  Harry  Vane, 

883 

III.  Security  for. 

By  Irish  officer,  plaintiff,  serving  and  domi- 
ciled in  Ireland. 

An  Irishman  ordinarily  resident  in  Ire- 
land, and  having  no  place  of  abode  in  Eng- 
land, is  compellable  to  give  security  for  costs 
in  an  action  brought  by  him  in  England, 
notwithstanding  that  he  is  at  the  time  an 
officer  in  the  army,  serving  with  his  regi- 
ment in  Ireland.     ChappM  v.  WatU,      879 

COUNTY  BBIDQB. 

Discretion  of  justices  whether  or  not  to  make 
order  for  widening,  under  stat  43  G.  3,  c.  69, 
8.  2.  Necessity  for  presentment  of  insuffi- 
eieney  of  bridge,  as  condition  precedent  to 
making  the  order. 

SUt  43  G.  3,  c.  69,  s.  2,  enacts  "that 
where  any  bridge  or  bridges,  or  roads  at 
the  end  thereof,  repaired  at  the  expense  of 
any  county,  shall  be  narrow  and  incom- 
modious, it  shall  and  may  be  lawful  to  and 
for  the''  "justices"  of  the  county,  "at  any 
of  their  General  Quarter  Sessions,  to  order 
and  direct  such  bridge  or  bridges,  and  roads, 
to  be  widened,  improved,  and  made  com- 
modious for  the  public.*'  The  section  further 
contains  a  proviso  "that  no  money  shall  be 
applied  to  the  amendment  or  alteration  of 
any  such  bridge  or  bridges,  until  present- 
ment shall  have  been  made  of  the  insuffi- 
ciency, inconveniency,  or  want  of  reparation 
of  such  bridge  or  bridges,  in  pursuance  of 
some  or  one  of  the  statutes  made  and  now 
in  force  concerning  public  bridges." 

Held,  that  the  section  is  permissive,  not 
imperative,  and  leaves  the  justices  a  dis- 
cretion whether  or  not  to  order  a  bridge  to 
be  widened,  though  it  is  proved  to  them  to 
be  narrow  and  incommodious.  Held,  farther, 
by  Hill  and  Blackburn,  Js.,  that  the  making 
of  the  presentment  mentioned  in  the  proviso 
is  a  condition  precedent  to  the  obligation 
of  the  justices  to  make  an  order.  J?«  J^ew- 
pori  Bridge,  377 


COUNTY  COURT. 

I.  Aeemal  of  whole  cause  of  action  within 
the  district 

Defendant,  residing  and  carrying  on  busi- 
ness in  London,  wrote  to  plaintiffs,  residing 
and  carrying  on  business  in  S.,  ordering 
them  to  do  certain  work  for  him.  The  letter 
was  received  by  plaintiffs,  and  the  work  was 
done,  in  S.  A  summons  having  issued,  upon 
plaintiffs'  application,  against  defendant.  In 
the  County  Court  of  S.,  by  leave  of  the 
Registrar,  to  recover  the  amount  due  for 
such  work :  Held,  that  the  whole  cause  of 
action  arose  within  the  district  of  that  Courty 
and  that  the  Registrar  therefore  had  juris- 
diction to  issue  the  summons,  under  stat  9 
k  10  Vict  c.  96,  s.  60,  and  stat  19  k  20 
Vict  0.  108,  8.  16.    Newcomh  v.  De  Boo§, 

271 

IL  Small  Debts  Extension  (City)  Act  Waiver 
by  defendant  of  ol^ection  that  Judge's  certi- 
ficate to  give  plaintiff  (suing  in  superior 
Court  and  recovering  less  than  202.)  costs, 
was  not  granted  forthwith,   671.     Shall 

DXBTS  COUBT. 

III.  Right  to  costs  of  plaintiff  suing  common 
carrier  in  superior  Court,  in  tort,  for  loss  of 
goods ;  whero  plaintiff  recovers  less  than  202. 
by  default  Sut  19  k  20  Vict  c.  108,  s.  30  ; 
844.    Costs,  I.  6. 

IV.  Conclusiveness  of  judgment  of  County 
Court  that  servant's  discharge  was  with  just 
cause,  against  servant's  right  afterwards  to 
summon  master  before  justices  for  wages, 
649.    Mabtzb  akd  Sebvant,  III. 

V.  Duty  of  County  Court  Judge  to  settle  and 
sign  case  for  appeal  to  superior  Court  Stat 
13  k  14  Vict  0.  61,  ss.  14,  16.  County 
Court  Rules,  No.  146. 

By  sUt  13  k  14  Vict  c.  61,  s.  14,  either 
party  to  a  cause  in  a  County  Court,  who  is 
dissatisfied  with  its  decision,  may  appeal 
against  the  decision  to  any  of  the  superior 
Courts,  provided  he,  within  ten  days  of  the 
decision,  gives  notice  of  such  appeal  to  the 
other  party,  or  his  attorney,  and  also  gives 
security  for  costs ;  and,  if  he  be  the  defend- 
ant, for  the  amount  of  the  judgment  Sect 
16  enacts,  "  that  such  appeal  shall  be  in  the 
form  of  a  case  agreed  on  by  both  parties  or 
their  attorneys,  and  if  they  cannot  agree  the 
Judge  of  the  County  Court,  upon  being 
applied  to  by  them  or  Iheir  attorneys,  shall  # 
settle  the  case  and  sign  it"  Rule  1^6  of  the 
County  Court  practice  rules,  fVamed  by  the 
County  Court  Judges  appointed  by  the  Lord 
Chancellor  for  the  purpose,  under  Bt&t  19  k 
20  Vict  e.  108,  s.  32,  provides  that  "all 
oases  of  appeal  shall,  unless  the  Judge  shall 
otherwise  order,  be  presented  to  him  for 
signature  at  tho  Court  holden  next  after  the 
expiration  of  twelve  clear  days  from  the  day 
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on  whicb  judgmmt  wm  proaoaneed,  and 
■hall  bhen  b«  signed  by  tb*-  Judge,;  and  bo 
sealed  with  the  seal  of  the  Coart;"  and  if  the 
appellant  do  not  eomplj  with  this  nile  the 
laocessful  party  may  prooeed  on  the  judg- 
menty  unless  the  Judge  shall  otherwise  order. 

Held,  that  a  County  Court  Judge  is  bound, 
on  the  application  of  au  appellant  who  has 
oomplied  with  the  requirements  of  stat  IS  A 
14  Viot.  c.  61,  s.  14,  to  settle  and  sign  a  case 
for  appeal,  though  presented  to  him  for  that 
purpose  at  a  Court  subsequent  to  that  holden 
next  after  twelre  dear  days  from  the  day  on 
which  judgment  was  pronounoed ;  the  effect 
of  rule  145  being  not  to  take  away  the  right 
of  appeal  on  a  failure  to  comply  with  the 
rule,  but  merely  to  sul^ect  a  non-complying 
appellant  to  execution,  notwithstanding  the 
appeal. 

Qumre,  per  Crompton,  J.,  whether,  had  the 
rule  taken  away  the  right  of  appeal,  it  oould 
hare  overridden  the  ezpresa  proTisions  of 
the  sUtttte?    Hacking  t.  Zm,  906 

COURT  OF  CHANCBRY. 

Opinion  of,  when  not  binding  on  Insolyent 
Debtors'  Court,  686.  Bavkbv^t  xkd  Iv* 
SOLYXHT,  III. 

DECLARATION. 
Of  deceased  person.    Eyidbitce. 

DISTRESS. 

I.  For  rent    LAHDLonn  ahd  Tbvaht. 

n.  For  rate.  Public  Health  Act,  1848, 1. 
Rate,  L  8 ;  V. 

DOCUMENT. 
Ancient.    Evidence. 

EASEMENT. 

Right  of  way.  When  does  not  pass  as  part  of 
**  appnrtenanoes ;"  and  when  not  as  an  ap- 
parent and  continnoua  easement  neoessaiily 
incident  to  the  separate  enjoyment  of  severed 
property. 

Certain  land,  part  lying  in  the  parish  of 
N.,  part  in  the  parish  of  V.,  belonged,  in 
1820,  to  H.  and  P.,  each  being  seised  of  an 
undivided  moiety  of  the  whole.  A  right  of 
way  existed  from  a  farm,  part  of  this  pro- 
perty, in  N.,  across  certain  lands  on  the  said 
property,  in  V.,  part  of  the  same  farm,  to 
another  farm  on  the  said  property,  in  V.; 
and  this  right  of  way  bad  for  many  years 
been  used  by  the  occupiera  of  either  farm. 
In  1820,  by  a  deed  of  partition,  H.  conveyed 
bis  undivided  moiety  of  the  part  of  the  pro- 
party  in  N.  to  P.,  luelnding,  among  other 
fkrms,  so  much  cf  the  farm  lying  in  N.  and 
V.  as  was  in  N.,  "  with  their  and  every  of 
their  rights,  members,  easements,  and  appur- 
iananoes."    P.  also^  by  the  deed,  conveyed 


his  undivided  moiety  of  that  part  of  th« 
property  lying  in  V.  to  H.  The  deed  eon- 
tained  no  express  reservation  of  the  right 
of  way  to  either  party.  Plaintiff,  the  preaeot 
occupier,  and  the  previous  ooenpiers  of  the 
farm  in  N.,  used  the  right  of  way  from  1829 
to  1859,  wlien  it  was  obstructed  by  defesul- 
ant,  the  then  occupier  of  Uie  farm  in  Y. 

In  an  action  by  plaintiff  for  such  obstrve- 
tion:  Held^  that  he  oould  not  recover;  the 
right  of  way  not  passing  under  the  deed  of 
partition,  and  not  being  an  apparent  aad 
continuous  easement  necessarily  pasaing 
upon  the  severance  of  the  property,  as  imei- 
dent  to  the  separata  enjoyment  of  the  por- 
tion severed.     Wortkiugtom  v.  Qiamm^     618 

EJECTMENT. 
ComfOE  Law  Pbocedvke  ActSi  L 

ELECTION. 

I.  Of  member  for  the  University  of  LondoB, 
of  the  General  Medical  Council  of  the  United 
Kingdom,  138.    UEiVBBSRr,  L 

II.  Of  town  councillors  in  boroughs.  Eligi- 
bility of  mayor,  86.  Mueicxpal  Oobto&a- 
P10E8  Refoem  Act. 

.     EMANCIPATION. 
Of  pauper  under  age^  276.    Pool^  I.  8. 

EQUITABLE  PLEADINGS. 
Plbaoie«. 

ERROR. 

L  Coram  nobis,  to  reverse  ontlawiy  on  final 
process,  681.    PuAcncE,  II.  1. 

II.  Does  not  lie  on  special  ease  stated  by  arln- 
trator  under  The  Common  Law  Proeedare 
Aet,  1864>  seet.  5,  890.  Commoe  Law  Pbo- 
OBDUBE  Acts,  IL 

EVIDENCE. 

Admissibility  of.  Documentary.  Deolaratioo 
of  deceased  persons. 

Declaration  of  deceased  inhabitanti  of  a 
parish  as  to  its  extent  What  the  proper 
custody  of  ancient  document  relating  te 
interest  of  all  the  estates  in  a  parish. 
Requisities  to,  and  effect  of,  entry  of  a 
place  as  extra-parochial,  in  Registrar  Oen* 
eral's  report  on  census  of  1851.  StEt  20 
Vict,  c  19,  s.  1. 

Under  a  rate  for  the  relief  of  the  poos  of 
the  parish  of  T.,  made  on  Sd  May,  1868,  ap- 
pellant was  assessed  as  occupier  of  aa  estate 
in  that  parish  called  N.  From  the  year 
1698  down  to  the  time  the  rate  was  nude^  N. 
had  maintSLined  its  own  poor,  and  had  never 
been  charged  with  the  aupport  of  the  poor 
of  any  other  place.  On  Ist  April,  1858^  P.« 
the  owner  of  a  large  estate  in  the  parish  af 
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T.y  found,  among  Che  title-deeds  of  that  estate 
in  his  possession^  an  agreement  dated  ISA 
Janoary,  1598,  purporting  to  be  made  be- 
tween the  then  owner  of  N.  of  the  one  part, 
and  six  persons  therein  named  and  described 
as  of  T.,  as  well  on  behalf  of  themselres  as 
of  all  the  rest  of  the  inhabitants  of  T.,  of 
the  other.  This  agreement  recited  that  N. 
was  in  the  parish  of  T.,  and  provided  that, 
notwithstanding,  N.  should  thenceforth  be 
in  no  way  liable  to  maintain  or  keep,  or  be 
at  any  charges  or  expenses  in  maintaining 
and  keeping,  any  poor  in  the  other  part  of 
that  parish,  but  only  such  poor  as  should 
eomo  from  N. ;  and  that  the  other  part  of 
the  parish  should  be  at  the  cost  of  maintain- 
ing its  own  poor,  but  not  the  poor  from  N. 
The  agreement  further  contained  eorenanti 
between  the  parties  for  carrying  out  this  ar- 
rangement It  purported  to  be  exeeated  by 
the  owner  of  N.,  party  to  it,  and  to  be  agreed 
to  under  hand  by  two  inhabitant*  of  T., 
other  than  the  parties  to  it  of  the  second 
part.  On  an  appeal  against  the  asseasment, 
en  the  ground  that  N.  was  not  in  the  parish 
of  T. :  held,  that  this  agreement  was  ad- 
missible in  evidence,  aa  being  an  ancient 
document  relating  to  the  interest  of  all  the 
estates  in  T.,  and  which  might,  therefore, 
naturally  and  reasonably  be  expected  to  be 
found  among  the  title-deeds  of  a  large  estate 
in  T.,  and,  so,  came  firom  the  proper  custody. 
That  it  was  decisive  evidence  to  show  that 
IV.  was  a  part  of  T.  parish,  and  how  N.  came 
to  maintain  its  own  poor ;  and  was  also  evi- 
dence of  reputation  as  to  the  extent  of  the 
parish,  being  a  declaration  by  the  deceased 
owner  of  N.  and  the  other  Inhabitants  of  T. 
to  that  efiect. 

Stat  20  Vict  e.  19,  s.  1,  enacts  that, 
''after  31st  December,  1857,  erery  place 
entered  separately  in  the  report  of  the  Beg- 
istrar-Oeneral  on  the  last  census"  (that  of 
1851)  "which  now  is  or  is  reputed  to  be 
extra-parochial,  and  wherein  no  rat^ia  levied 
for  the  relief  of  the  poor,  shall  for  all  the 
purposes  of  the  assessment  to  the  poor-rate" 
'*  be  deemed  a  parish  for  such  purposes,  and 
shall  be  designated  by  the  name  which  is 
assigned  to  it  in  such  report"  In  the  re- 
port, "  Thombnry  with  N."  was  entered  as 
one  place,  with  one  number.  In  a  note 
appended  to  this  entry,  it  was  stated  that  N. 
was  deemed  extra-parochial,  and  maintained 
its  own  poor.  Held,  that  N.  was  not  entered 
separately  in  the  report,  within  the  meaning 
of  the  statute. 

Semblt  that,  had  N.  been  so  entered,  it 
must,  notwithstanding  the  other  facts  in 
evidence,  have  been  deemed,  by  virtue  of  the 
ttatute,  a  parish  separate  flrom  T.,  for  the 
purposes  of  the  poor-rate.   J?«^iNa  r.  JfyMoe, 
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FILUH  AQUiB. 

I.  Limits  of  parish  coming  down  to  bank  of 
river.  Rateability  to  poor-rate  of  pier  lead- 
ing from  bank  into  river,  53.     Ratb,  1. 1,  L 

IL  Rateability  to  poor-rate  of  tolls  paid  by 
ships  entering  a  port,  in  parishes  and  town- 
ships with  frontages  extending  ad  medium 
fllum  aquas  of  the  port,  230.    Ratb,  1. 1,  it 

FRAUDS,  STATUTE  OF. 
Statutb  of  Fbauds. 

FRAUDULENT  PREFERENCE. 
Bankrupt  and  Ibsolvbbt,  1. 1. 

GENERAL  LIQHTINO  AND  WATCHINO 

ACT. 


(3  A  4  W.  4,  0.  90.) 


Ratb,  IL 


GENERAL  MEDICAL  COUNCIL. 
Ubitbbsitt,  I. 

GREAT  WESTERN  RAILWAY  ACT. 

(5  A  6  W.  4,  c.  cvii.) 

Sect  168.  What  amounts  to  the  oifenee  of 
sending  dangerous  goods  by  the  railway, 
without  notice  to  the  Company.  Scienter. 
Who  liable  as  sender. 

Sect  168  of  The  Great  Western  Railway 
Act,  6  A  6  W.  4,  c.  cvii.,  enacts  that  every 
person  who  shall  send  or  cause  to  be  sent  by 
the  sud  railway  any  vitriol,  Ac,  or  other 
goods  of  a  dangerous  quality,  shall  distinctly 
mark  or  state  the  nature  of  such  goods  on 
the  outside  of  the  package,  or  give  notice  in 
writing  to  the  servant  of  the  Company  with 
whom  the  same  are  left,  at  the  time  of  send- 
ing, on  pain  of  forfeiting  10/.  for  every  de-  . 
fault,  or  being  imprisoned.  Held,  that  the 
Act  made  the  sending  of  dangerous  goods, 
without  notice,  a  criminal  offence :  and  that 
therefore  a  guilty  knowledge  on  the  part  of 
the  sender  was  necesiary  to  render  him  liable 
under  the  Act 

Respondents  received  from  N.  some  easer 
oontaining  vitriol,  and  sent  tliem  by  the 
railway.  The  nature  of  the  goods  was  not 
marked  on  the  packBges  or  known  to  re- 
spondents when  they  received  the  packages. 
N.,  in  answer  to  an  inquiry  by  respondents, 
informed  them  that  the  eases  contained  gnn- 
stocks  and  other  goods  of  a  harmless  nature ; 
and  respondenta  so  described  them  in  the 
receiving  note  sent  by  them  with  the  goods 
to  the  railway,  in  which  note  they  described 
themselves  as  the  consignors. 

Held  that,  as  lespondents  had  been  misled 
by  N.  as  to  the  nature  of  the  gooda,  and 
had  no  guilty  knowledge  of  their  dangeroaa 
character,  they  were  not  liable  as  senders 
of  the  goodij  within  the  meaning  of  tha  Aet : 
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'^^^^Bfoo^ghf  tembU,  they  woold   have   been 
}^  *  '^Tilly  liable  to  the  Company  for  any  damage 
arising  from  the  flending. 

Semble  also,  that  N.  would  have  been  lia- 
ble, under  the  Act,  as  the  person  causing  the 
goods  to  be  sent.    Heanu  y.  Oarton,         06 

GUARANTEE. 
Statutb  or  Fbavdb,  L  1. 

HAMLET. 

Forming  part  of  a  parish.  Its  rateability  to 
rate  made  by  Burial  Board  appointed  for  the 
parish  minus  an  ecclesiastical  district,  9. 
BuBiALB  Act. 

HIGHWAY. 

I.  Appeal  against  refusal  of  Justices  to  enforce 
highway-rate,  325.    Appeal,  I.  I. 

II.  New  trial  when  not  granted,  after  verdict 
of  not  guilty  on  indictment  for  obstructing 
highway,  013.    Pbacticb,  L 

III.  What  obstruction  is  an  indictable  nui- 
sance. 

It  is  an  indictable  nuisance  to  obstruct  or 
to  employ  others  to  obstruct  a  public  high- 
way or  footway,  by  placing  earth  and  bricks 
thereon,  taking  up  the  pavement  and  open- 
ing trenches  for  the  purpose  of  laying  down 
service  pipes  for  the  supply  of  gas  from 
public  mains  to  private  houses,  unless  those 
who  do  or  authorise  such  acts  have  parlia- 
mentary powers  for  the  purpose.  Such  acts 
cannot  be  justified  by  the  occupiers  of  the 
bouses  aa  an  oxerciso  of  the  right  of  every 
householder  to  make  such  a  temporary  ob- 
struction of  a  highway  or  footway  as  may 
be  necessarily  incident  to  the  enjoyment  of 
his  property.  Rtgina  v.  Lougtou  Oat  Com- 
pany, 651 

HUSBAND  AND  WIFE. 

Wife's  derivative  settlement  by  estate  from 
husband,  788.    Poob,  I.  3. 


ILLEGALITY. 

L  Of  voyage  in  contravention  of  Customs 
Consolidation  Act,  1853,  seeta.  170,  171,  172; 
1.    Ikbdbaxcb,  1. 1. 

II.  Contract  by  putative  father  with  mother 
of  bastard  child,  to  make  her  an  allowance 
for  its  maintenance,  is  not  illegal,  730. 
Poob,  IIL 

IMPOUNDING. 

Of  a  distress  for  rent  Lahdlobd  abo  Tbb- 
ABT,  1. 1. 

INFORMER. 

Who  may  be,  under  a  statute  giving  the  pen- 
alty   to    specified     personal,    695.      Towb 

POLICB  CLAUBEf  AOT,  1847. 
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Bavkbupt  abd  Irboltbht. 
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I.  Marine. 

I.  Customs  Consolidation  Act,  1853,  16  * 
17  Yict  o.  107.  Illegality  of  voyage,  and 
invalidity  of  insurance  on  partly  deek- 
laden  cargo,  where  master  of  ship  fails  to 
eomply  with  sects.  170,  171, 172. 

By  the  Customs  Consolidation  Act,  1853, 
16  A  17  Vict.  e.  107,  ss.  170,  171,  172,  it  is 
enacted  that,  before  any  clearing  officer  per- 
mits a  ship  wholly  or  partly  laden  with 
timber  to  clear  out  from  any  British  port  in 
North  America  or  Honduras,  for  any  port 
in  the  United  Kingdom,  after  let  September 
or  before  1st  May  in  any  year,  he  shall  as- 
certain that  the  whole  cargo  is  below  deck, 
and  give  the  master  a  certificate  to  that 
effect;  and  the  master  shall  not  sail  withoat 
such  certificate,  and  shall  not  allow  any  part 
of  the  cargo  to  be  upon  deck  (except  in 
specified  cases  of  necessity) ;  and  if  the  master 
sail  without  the  certificate,  or  load  in  the 
mode  forbidden,  he  shall  forfeit  lOOL 

After  1st  September,   1856,   orders  were 
given  for  an  insurance  on  cargo  and  freight 
by  a  ship  from  M.,  a  British  port  in  North 
America,  to  a  port  in  the  United  Kingdom : 
and  the  insurance  was  effected  thereupon. 
Both  when  the  orders  were  given  and  when 
the  insurance  was  effected,  it  was  known  to 
the  persons  interested   in    the  cargo  and 
freight^  and  who  gave  the  orders,  that  much 
of  the  cargo  was  loaded  on  deck ;  they  in- 
tended the  ship  to  smI,  so  laden,  Ihim  M. 
for  the  United  Kingdom,  before  1st  May, 
1857 ;  and  they  ordered  the  insurance  to  be 
effected  with  express  purpose  to  cover  the 
whole  csrgo  and  freight,  ifidnding  the  por- 
tion of  cargo  above  deck.    On  10th  Septem- 
ber, 1856,  the  ship  sailed,  on  the  voyage 
insured,  deck  laden,  and  without  a  certificate 
to  the  master  from  the  clearing  oiBcer ;  and 
the  cargo  was  totally  lost 

Held,  that  the  whole  voyage  was  illegal ; 
that  the  illegality  vitiated  the  insurance  with 
respect  to  the  whole  cargo,  not  merely  as  to 
so  much  of  it  as  was  loaded  on  deck ;  and 
that  the  assured,  who  were  privy  to  the  ille- 
gality, could  recover  nothing  fW>m  the  under- 
writers.    Ounard  v.  ffjfde,  1 

2.  Wrongftil  taking  at  sea,  by  govemnMst 
of  assured.  Seisare  of  ship  on  unfounded 
suspicion  of  being  engaged  in  slave  trade. 
Constructive  total  loss  of  cargo  existing 
in  specie,  but  deteriorated,  at  time  of 
action. 

Plaintiffs,  merchants  in  London,  as  agents 
for  F.,  a  Brasilian  subject  residing  at  Loan- 
da,  chartered  the  British  ship  Newport  to 
carry  a  cargo  of  goods  on  behalf  of  F.  from 


INSURANCE. 


JURISDICTION,- 


London  to  Ambris  or  Loanda,  on  the  oosst 
of  Africa,  and  to  reload  there  a  homeward 
cargo  of  African  produce  for  London.    They 
afterwards,  on  9th  June,  1854,  on  F.'a  behalf, 
insured  the  Newport's  outward  cargo  at  and 
from  London  to  Ambris  or  Loanda,  by  a 
policy  underwritten  by  defendant  The  perils 
insured  against  were,  inter  alia,  "  takings  at 
lea,  arrests,  restraints  and  detainments  of  all 
kings,  princes,  and  people,  of  what  nature, 
condition,  or  quality  soever."  In  June,  1854, 
the  Newport  sailed  with  this  cargo,  consigned 
to  F.  at  Loanda.    On  21st  September,  1854, 
while  on  the  voyage  out,  she  was  seised,  near 
Ambris,  by  a  Queen's  ship,  under  stat.  5  G. 
4,  0.  113,  s.  4,  for  being  illegally  engaged  in 
the  slave  trade;   and  was  sent,  with  the 
cargo,  to  St.  Helena  for  a^ndioation.    On 
16th   October,   1854,  ex  parte  proceedings 
were  instituted  in  the  Vice-Admiralty  Court 
at  St  Helena,  which  Court,  on  20th  Novem- 
ber, 1854,  condemned  the  ship  to  be  forfeited ; 
and,  under  sect  7  of  the  statute,  condemned 
plaintiffs,  as  shippers  of  the  cargo,  in  penal- 
ties amounting  to  double  the  value  of  the 
goods,  and  in  costs ;  and  ordered  the  goods 
to  bo  held  in  deposit  till  payment  of  the 
penalties  and  costs.    The  ship  was  sold  under 
order  of  the  Court ;  as  Was  a  portion  of  the 
goods,  being  perishable,  in  December,  1854. 
The  residue  of  the  goods  were  detained,  in 
specie,  at  St  Helena,  by  the  Court    As 
soon  as  the  proceedings  at  St  Helena  were 
known  in  England,  notice  of  abandonment 
was  given  to  the  underwriters  on  13th  De- 
cember, 1854,  being  in  due  time.    At  that 
time  the  decree  of  the  Court  at  St  Helena 
was  not  known  in  England.    An  appeal  to 
the  Queen  in  council  against  this  decree  was 
lodged  on  3ist  January,  1855.    Pending  the 
appeal,  possession  of  such  of  the  goods  as 
remained  in  specie  at  St  Helena  could  not 
be  obtained  until  December,  1856 ;  and  then 
only  on  the  terms  of  giving  security  for  the 
invoice  cost,  without  regard  to  depreciation 
In  value.    On  3d  February,  1858,  the  Privy 
Council  gave  judgment,  reversing  the  decree 
of  the  Court  below,  and  ordering  restitution 
of  the  ship  to  her  owners ;  and  of  the  goods 
still  unsold,  and  the  proceeds  of  the  goods 
sold,  to  F.    On  6th  July,  1858,  plaintiffs,  on 
F.'s  behalf,  brought  the  present  action  against 
defendant  on  the  policy,  claiming  as  for  a 
total  loss  of  the  cargo.    At  that  time  the 
goods  still  remunlng  in  specie  and  unsold  at 
St  Helena  had  deteriorated  in  value ;  but 
could  have  been  forwarded  thence  to  Loanda 
at  a  price  less  than  their  value  when  deli- 
vered there. 

On  a  cafe  stated,  in  which  power  was  re- 
served to  the  Court  to  draw  inferences  of 
fact: 

Held,  first,  that  the  sebure  by  the  Queen's 
ship  of  the  Newport  with  the  goods  insured 
on  board,  being  wrongful,  was  a  Iobb  of  the 
^oods  by  a  peril  insured  against 


Held,  secondly,  that  the  wrongftil  se! 
and  the  notice  of  abandonment  made  tH 
loss  total ;  and  that  it  was  still  total  at  tfi^ 
time  of  action  brought ;  the  Court  drawing 
the  Inference  of  fact  that  F.,  as  a  prudent 
man,  could  not  then  be  reasonably  expected 
to  take  possession  of  the  unsold  goods  at  St 
Helena.    Lo»ano  v.  Janton,  160. 

IL  Life. 

Condition  for  avoidance  of  policy,  in  case  of 
untrue  statement,  misrepresentation,  or 
concealment,  by  assured.  Imperfect  state- 
ment by  assured  of  his  profession  or  occu- 
pation, not  within  the  condition. 

Defendants,  an  insurance  Company,  by 
their  form  of  proposal  for  insurance  against 
accidents,  required  the  "name,  residence, 
profession,  or  occupation  of  the  person  whose 
life  is  proposed  to  be  insured"  to  be  stated. 
Plaintiff  filled  up  this  form  thus :  "  I.  T. 
P.  Esquire,  Saltley  Hall,  Warwickshire." 
Plaintiff  lived  at  Saltley  Hall,  but  he  also 
kept  an  ironmonger's  shop  at  D.  in  the  same 
county.  Defendants  thereupon  insured  plain- 
tiff's life  against  accidents,  by  a  policy  under 
which  the  rate  of  premium  was  the  same 
as  would  have  been  payable  by  plaintiff  had 
he  described  himself  as  an  ironmonger.  In 
the  policy  was  a  proviso  '*  that  if  any  state- 
ment or  allegation  contained  in  the"  "  pro- 
posal be  untrue  or  if  this  policy  has  been 
obtained  or  shall  hereafter  be  continued 
through  any  misrepresentation,  concealment, 
or  untrue  averment  whatsoever,"  "  then  this 
policy  shall  be  void." 

Held,  dissentiente  Cockbum,  C.  J.,  that 
the  policy  was  not  rendered  void  by  plaint- 
iff's omission  to  state  that  he  was  an  iron- 
monger. 

Judgment  affirmed  in  the  Exchequer 
Chamber.  Ptrrint  v.  Marine,  Ac,  /nntranee 
Society,  317. 


PoOB,  L  i. 


IRREMOVABILITY. 


JUDGE. 


Of  County  Court  His  duty  to  settle  and  sign 
case  for  appeal  to  superior  Court,  906.  Couh- 
TT  Court,  V. 

JUDGMENT. 

Of  County  Court  OonolusiveneiS  of.  Mab- 
TKB  AKD  Skbvaut,  III. 

JURISDICTION. 

I.  Of  Justices,  to  enforce  church-rate,  886. 
Rati,  V. 

II.  Of  JustloeB,  to  make  affiliation  order,  not- 
withstanding putative  father  has  made  th« 
mother  of  the  bastard  aa  illowanoe,  780. 
PooB,  III. 
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JUB18DICTI0N. 


LANDLORD  AND  TENANT. 


UL  Of  jnstioes,  to  «nforo0  psyment  of  apeeial 
distriot-nUe  under  PnbUe  Health  Act,  1848, 
good  on  its  fece  end  nnappealed  agninsty  678. 
PvBUC  Health  Act,  1848, 1. 

XV.  Of  justtees,  to  enfbree  payment  of  poor- 
rate,  good  on  its  Ikce  and  nnappealed  againat, 
if  person  anmmoned  U  proved  to  be  aotaal 
ooonpier,  836.    Ratb,  I.  8. 

y.  Of  Jafltioes,  under  stat  36  G.  3,  o.  101,  8.  2, 
to  sofpend  execution  of  order  for  remoyal  of 
pauper,  530.    Poor,  XL  3. 

YL  Of  juatiees,  after  making  order  under  stat 
16  A  17  Viot.  0.  97,  8.  98,  adjudging  charge- 
ability  of  pauper  luaatio  to  eounty  in  which 
he  is  found,  to  make  aubsequent  order,  under 
sect  99,  adjudging  him  chargeable  to  a 
parish,  829.    Poob,  L  6,  it 

YIL  Of  Sessions,  to  adjourn  hearing  of  appeal 
against  order  of  remoTal,  185.    Poob,  II.  2. 


LANDLORD  AND  TENANT. 

I.  Rent,  distress  for. 

1.  What  a  sufficient  impounding  of  a  dis- 
tress. Right  of  tenant  to  tender  rent  and 
oosts,  after  impounding,  but  before  sale. 
Stat.  2  W.  A  M.  sess.  1,  o.  5,  s.  2. 

Stat  2  W.  A  H.  sess.  1,  o.  5,  s.  2,  enacts 
**  that  where  any  goods  or  chattels  shall  be 
distrained  for  any  rent,"  "  and  the  tenant  or 
owner  of  the  goods  so  distrained  shall  not 
within  five  days  next  after  such  distress 
taken,  and  notice  thereof  "replevy  the 
same,"  the  person  distraining  may,  after  such 
distress  and  notiee,  and  expiration  of  the 
five  days,  sell  the  goods.  Stat  11  G.  2,  c. 
19,  8.  10,  empowers  the  person  making  a  dis- 
tress "  to  impound  or  otherwise  secure  the 
distress"  "  in  such  place,  or  on  such  part  of 
the  premises  chargeable  with  the  rent,  as 
shall  be  most  fit  and  convenient  for  the 
impounding  and  securing  such  distress." 

Held  that,  upon  the  equity  of  stat  2  W. 
A  M.  sess.  1,  0.  5,  s.  2,  a  tender  by  the 
tenant  of  the  rent  due,  and  costs,  to  the 
person  distraining,  within  five  days  after 
the  distress  is  taken  and  before  sale,  though 
after  the  distress  has  been  impounded  in 
accordance  with  stat  11  G.  2,  c  19,  s.  10,  is 
a  good  tender. 

Ellis  V.  Taylor,  8  M.  A  W.  415,  overruled. 

SembU,  that  a  distress  is  sufficiently 
impounded,  in  accordance  with  stat  11  G.  2, 
0. 19,  s.  10,  where,  with  the  consent  of  the 
tenant^  the  person  distraining  makes  an 
inventory  of  part  of  the  goods  distrained, 
serves  it,  tOgeUier  with  notice  of  the  distret s, 
on  the  tenant,  and  leaves  a  man  in  posses- 
sion on  the  premises,  but  does  not  disturb, 
lock  up,  or  remove  any  of  the  goods.  John- 
ton  V.  Upham,  250. 

2.  Tender  by  tenant  of  ^ent  and  ooits,  to 
man  in  possession,  Is  bad. 

A  mao  aenly  left  |a  pMfMiimi  of  adif- 


tress  by  the  person  who  distrained,  has  no 
implied  authority  in  law  to  receive  from  the 
tenant  payment  of  the  rent  distrained  for. 

W.,  a  broker,  in  pursuance  of  a  warrant 
delivered  to  him  by  defendant,  the  landlord, 
distrained  for  rent  upon  goods  of  plaintiff, 
the  tenant,  on  the  demised  premises,  and 
left  R.  in  possession.  Plaintiff,  knowing 
that  R.  was  not,  and  Uiat  W.  was,  anthoriied 
in  fact  by  defendant  to  receive  the  rent,  and 
that  W.  was  within  a  reasonable  and  con- 
venient  distance  of  the  premises,  tendered 
the  rent  to  R.,  who  refused  to  receive  it,  but 
offered  to  send  for  W.,  which  offer  plaintiff 
r^ected.  Held,  that  the  tender  to  R.  was 
not  good  as  against  the  defendant  Bomitom 
V.  Beynoldtf  369 

8.  Forcible  re-entry  by  man  in  poseeeaion 
when  justiiialile. 

The  man  in  possession  of  goods  distr^ed 
for  rent,  having  quitted  the  house  for  tha 
purpose  of  refreshment,  found,  on  bis  return, 
the  door  purposely  locked  against  him  by 
the  tenant,  and  broke  it  open  for  the  purpose 
of  re-entering.  Held  that,  there  being  no 
evidence  of  an  abandonment  of  the  distreei^ 
the  man  in  possession  was  justified  in  so  re- 
entering.   Bannister  v.  Byde,  627 

4.  Replevin  for  goods  distndned.  Right  of 
landlord  to  distrain  for  one  causey  and 
make  avowry  for  another. 

Declaration  in  replevin,  oharging  that  de- 
fendant in  close  A.  and  also  in  dose  B.  took 
the  goods  of  plaintiff. 

Avowries.  1.  As  to  the  taking  in  A.,  that 
defendant  took  the  goods  there  as  a  distiMS 
for  arrears  of  rent  due  from  plainUff  on  a 
demise  of  A.  to  him  by  defendant 

2.  The  like  (mutatis  mutandis)  as  to  the 
taking  in  B. 

Plea  in  bar  to  both  avowries.  That  de- 
fendant did  not  make  a  separate  and  distinct 
distress  upon  A.,  and  another  upon  B.,  for 
the  separate  rents  in  arrear;  but  illegally 
took  one  Joint  distress  in  A.  and  B.  for  the 
several  arrears  of  rent  in  the  avowries  re* 
spectively  mentioned. 

Demurrer.    Joinder  in  demurrer. 

Held,  that  the  plea  in  bar  was  bad;  for 
that  a  man  may  profess  to  distrain  for  one 
cause  and  may  avow  for  another,  if  a  good 
one ;  and  that  as  the  avowries  (admitted  by 
the  plea  in  bar  to  be  true)  showed  that  de- 
fendant had  a  good  cause  for  distraining  as 
he  had  done,  it  was  immaterial  that  defend- 
ant had,  when  distraining,  assigned  an  in- 
valid reason  for  the  distress.  PkiUipo  v. 
Wkiteed,  80* 

U.  Tenancy  by  payment  ef  rent 

Payment  of  rent,  fh>m  and  after  marriaga^ 
by  husband  to  wifb's  previous  landlord, 
is  consistent  either  with  a  eontinued  tan- 
anoy  by  the  wife,  or  with  a  dataimliiatioa 
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MEMOBANDA. 
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of  that  tentaxoj,  mid  the  oraation  of  a 
fneh  oae  by  the  hiubandi  788.  Poob,  L 
8. 

LICENSE. 

To  me  patent    Pleadingf  relatire  to,  870. 
Plbadixc,  L  4. 


Attobkit,  L 


Paaper.    Poob. 


LIES. 


LUNATIC. 


MANDAMUS. 

To  Bbhop,  to  issue  commission  of  inquiry  into 
charges  against  a  derk  in  holy  orders  in  his 
diocese,  when  refiised.  Discretion  of  Bishop, 
209.    Chuboh  Dibciplihb  Act. 

MASTER  AND  SBKVANT. 
L  Masters  and  Serrants  Act,  4  G.  i,  e.  34,  s.  8. 

1.  What  absenting  himself  from  his  serriee, 
by  an  artificer,  is  punishable ;  and  what  is 
not. 

Stat  4  O.  4,  e.  84,  s.  8,  enacts  "  That  if 
any"  <' artificer"  "shall  contract  with  any 
person  or  persons  whomsoever,  to  serve  him, 
her,  or  them  for  any  time  or  times  whatso- 
•ver,  or  in  any  other  manner,  and"  **  having 
entered  into  such  service  shall  absent  him- 
self or  herself  from  his  or  her  service  before 
the  term  of  his  or  her  contract,  whether 
such  contract  shall  be  in  writing  or  not  in 
writing,  shall  be  completed,  or  neglect  to 
fulfil  the  same,  or  be  guilty  of  any  other  mis- 
conduct or  misdemeanor  in  the  execution 
thereof,  or  otherwise  respecting  the  same," 
the  offender  may  be  committed  by  a  Justice 
to  the  House  of  Correction  for  three  months' 
imprisonment,  with  hard  labour. 

Held  that,  to  render  an  artificer  liable 
under  the  Act  for  absenting  himself  from 
service,  it  is  necessary  not  only  that  he 
should  absent  himself  without  a  lawful  ex- 
cuse, but  that  he  should  have  a  guilty  know- 
ledge that  he  has  no  lawful  excuse.  Bider 
V.  Wood,  838 

2.  What  does  and  what  does  not  amount  to 
the  offiance,  by  an  artificer,  of  not  entering 
into  service.  LawAilness  of  excuse  for 
not  entering. 

Stat  4  O.  4,  0.  84,  s.  8,  enacts  "that  if 
■ay"  "artifloer"  <' shall  contract  with  any 
person  or  persons  whomsoever,  to  serve  him, 
her,  or  them  for  any  time  or  timee  whatso- 
ever, or  in  any  other  manner,  and  shall  not 
enter  into  or  commence  his  or  her  service 
acoordlj^g  to  his  or  her  contract  (such  oon- 
traet  being  in  writing,  and  signed  by  the 
eotatraoting  parties),"  the  offender  maj  be 
•ommittad  by  a  jBStioo  to  the  Home  of  Cor- , 


rection  for  a  term  of  not  more  than  three 
months'  imprisonment,  with  hard  labour, 
and  an  abatement  of  wages. 

On  6th  July,  1868,  A.,  an  artificer,  made 
a  written  contract  with  P.,  signed  by  A.  and 
P.,  to  serve  P.  for  five  years  from  that  date, 
and  then  entered  into  the  service.  On  15A 
October,  1868,  A.,  so  being  in  P.'s  service^ 
made  a  written  contract  with  H.,  signed  by 
them  both,  to  serve  H.  for  five  years  from 
this  latter  dateu  On  the  next  day  A.  recused 
to  enter  into  H.'s  service,  giving  as  a  reason 
that  P.  insisted  on  his  remaining  in  his  (P.'f ) 
service. 

Held,  that  A.  could  not  be  convicted,  under 
the  above  Act,  for  not  entering  into  H.'s  ser- 
vice, if  he  had  a  lawftil  excuse  for  not  en- 
tering into  it;  and  that  the  fact  (hat  he 
could  not  do  so  without  committing  the 
criminal  offence  of  absenting  himself  from 
P.'s  service  was  suflieient  to  constitute  such 
an  excuse.    A^hnore  v.  Horton,  860 

IL  Sufficiency  of  form  of  conviction  by  Metro- 
politan Police  Magistrate,  for  the  offence  of 
endeavouring  by  threats  to  force  a  workman 
to  leave  his  employment,  383.    CoRvicnoir. 

IIL  Discharge  of  servant  Conclusiveness  of 
judgment  of  County  Court,  in  plaint  by  ser- 
vant against  master,  that  the  discharge  was 
for  just  cause.  Estoppel  thereby  upon  ser- 
vant from  summoning  master  before  justicei, 
for  wages. 

A  servant  in  husbandry  having  been  hired 
to  serve  from  Ist  August,  1858,  to  Martin- 
mas next  ensuing,  for  the  wages  of  6/.,  en- 
tered the  service,  and  continued  in  it  till  7th 
September,  1858,  when  her  master  discharged 
her.  Thereupon  she  sued  him  in  the  County 
Court,  claiming  damages  for  the  discharge, 
as  having  been  without  reasonable  cause. 
The  Judge  of  the  County  Court  gave  a  ver- 
dict for  the  master,  the  defendant  in  the  suit 
Afterwards,  in  May,  1859,  the  servant  took 
out  a  summons  before  justices  against  the 
master,  to  recover  the  5/.  wages. 

Held  that,  the  question  for  decision  in  the 
County  Court  and  by  the  justices  being  sub- 
stantially the  same,  namely,  whether  the 
discharge  of  the  servant  was  without  just 
cause,  the  justices  were  bound  to  treat  the 
decision  of  the  County  Court,  a  Court  of 
concurrent  jurisdiction,  upon  it,  as  conclu- 
sive between  the  parties ;  although  the  form 
of  claim  in  the  summons  varied  from  that 
made  in  thb  County  Court  JioutUdg*  v. 
ffUlop,  649 

MAYOR. 

Of  borough.  His  eligibility  as  a  town  oonn- 
oillor,  80.  McificiPAL  COBPOBAnost 
Rbpobm  Act. 

MEMORANDA. 
Trinity  Term  and  Yaeation,  1869, 180. 


040 


MEMORANDA. 


NEW  TRIAL. 


MtehaalmM  Tenn,  1859,  397. 
MiohMlmas  Vacation,  1859,  419. 
Hilary  Vaoatioo,  1860,  670. 


METROPOLIS  LOCAL  MANAGEMENT 

ACT. 

(18  k  19  Vict.  o.  120.) 

18  k  19  Viet  o.  120,  88. 161, 165.  Bzemption 
from  lighting-rate  of  land  impliedly,  though 
not  expressly,  exempted  from  rate  by  local 
Act,  1  A  2  G.  4,  0.  Ixxii.  (MUe  End  Old 
Town.) 

By  The  Metropolis  Local  Management 
Act,  18  A  19  Vict,  c  120,  s.  161,  a  lighting, 
rate  is  to  be  leyied  in  the  metropolitan 
parishes,  on  the  persons  and  in  respect  of 
the  property  rateable  to  the  poor-rate  in  the 
respective  parishes.  By  sect  165, "  in  every 
parish  or  part  of  a  parish  in  which,  under 
any"  "  Act,  land  is  now"  **  wholly  exempted 
from  being  rated  in  respect  of"  lighting 
"expenses,  such  land  shall"  '<be  wholly 
exempted"  from  the  lighting-rate. 

At  the  time  that  this  Act  passed,  the  me- 
tropolitan hamlet  of  Mile  End  Old  Town 
was  lighted  under  the  provisions  of  a  local 
Act,  1  A  2  Geo.  4,  c.  Ixxii.,  by  sect  80  of 
which  rates  for  lighting  the  hamlet  were  to 
be  laid  upon  every  person  who  should  "  in- 
habit, hold,  use,  occupy,  be  in  possession 
of,  or  ei^oy  any  messuages,  tenements, 
ooaoh-honses,  stables,  cellars,  vaults,  houses, 
shops,  warehouses,  or  other  buildings,  tene- 
ments, or  hereditaments,  situate,  or  being  in 
such  of  the  streets"  or  other  publie  passages 
and  places  within  the  hamlet,  as  should 
from  time  to  time  be  lighted  by  virtue  of  the 
Act 

Before  the  passing  of  sUt  18  A  19  Vict 
c.  120,  this  Court  had  decided  that  appel- 
lants, a  water  Company,  were  not  rateable 
to  the  lighting-rate,  in  Mile  End  Old  Town, 
under  stat  1  A  2  G.  4,  c  Ixxii.,  a.  30,  in  re- 
spect of  their  mains,  pipes,  and  apparatus 
for  conveying  water,  part  of  which  ran  un- 
derground through  the  streets  and  other 
public  places  there. 

Held :  that,  at  the  time  of  the  passing  of 
■Ut  18  A  19  Vict  0.  120,  the  land  occupied 
by  appellants  in  Mile  End  Old  Town  by 
means  of  their  mains,  pipes,  Ac,  was,  under 
atat  1  A  2  G.  4,  0.  IxxiL,  '<  wholly  exempted 
from  being  rated  in  respect  of"  lighting 
« expenses"  there,  within  the  moaning  of 
itat  18  A  19  Vict  e.  120,  s.  165;  and  was, 
consequently,  wholly  exempted  from  the 
lighting-rate  levied  in  Mile  End  Old  Town, 
under  sect  161  of  the  latter  statute,  by  re- 
spondents, the  overseers  of  the  poor.  Eatt 
London  WaUnoorku  Oompanjf  v.  Orer«etr«  of 
IfU9  End  Old  Town,  447 


METROPOLITAN  POLICE. 

I.  Minor  is  not  emancipated  by  serviee  in,  275. 
Poor,  I.  2. 

IL  Sufficiency  of  conviction  by  Metropolitaii 
Police  Magistrate,  for  oflfence  of  endeavour- 
ing by  threats  to  force  a  workman  to  diq>Art 
from  his  hiring,  388.    CovTicnov. 

MISREPRESENTATION.' 

Defective  statement  of  hb  ooenpalioa  by 
assurer  of  his  own  life^  not  amounting  to^ 
317.    Ibtbubaxck,  II. 

MONET  HAD  AND  RECEIVED. 
Action  for,  when  unsustainable,  497.    Past- 

HKBBHIP. 

MONET  LENT. 
Action  for,  when  unsustainable,  497.    Pakt- 

NKRBHIP. 

MUNICIPAL  CORPORATIONS  REFORM 

ACT. 

(5  A  6  W.  4,  0.  76.) 

L  Sects.  28,  32-35.  Election  of  town  coun- 
cillors. Disqualification  of  mayor  of  borough 
not  divided  into  wards,  who  presides,  to  be 
a  candidate.  Mayor  of  borough  divided 
into  wards,  when  eligible  as  a  town  coun- 
cillor, and  for  what  ward.  Vacancy  in  town 
council  on  mayor  going  out  of  office. 

The  mayor  of  a  borough  not  divided  into 
wards,  who,  with  the  two  assessors,  presides 
at  and  declares  the  result  of  an  election  of 
town  councillors  for  the  borough,  under  stat 
5  A  6  W.  4,  c  76,  ss.  32-35,  is  precluded 
frt>m  being  a  candidate  for  election  as  town 
councillor ;  inasmuch  as,  acting  as  returning 
officer,  he  cannot  return  himselC  Under 
sect.  28,  which  enacts  that  no  person  ahall 
be  eligible  as  councillor  "  during  such  time 
as  he  shall  hold  any  office  or  place  of  profit, 
other  than  that  of  mayor,"  in  the  disposal 
of  the  council  of  the  borough,  the  mayor  is 
eligible  as  town  councillor,  if  the  borough  is 
divided  into  wards,  for  a  ward  in  which  he 
is  not  acting  as  returning  officer. 

Where  the  mayor  is  one  of  the  oonnciBors 
who  go  out  of  office  on  the  1st  November, 
he  causes  a  vacancy  in  the  number  of  coun- 
cillors, though,  as  mayor,  he  continues  a 
member  of  the  oounoU  till  the  9th  Novem- 
ber.    Begina  v.  Owen;  86 

II.  Sect  117.  Contribution  or  non-oontribn- 
tion  to  county  rate  the  test  of  the  liability 
of  borough  having  separate  Court  of  Qoartar 
Sessions,  to  pay  expenses  of  removal  to  an 
asylum  of  pauper  lunatic  with  unascertained 
setUement,  181.  Stat  18  A  19  Viet  o.  195^ 
s.  14.    PooB,  II.  1. 
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NUISANCB. 
HiaHWAT,  III.    Smokk. 

NUISAKCES  REMOVAL  ACT  (ENGLAND) 

1855. 
(18  A  19  Vict.  c.  121.) 

Sect  40.  Sanday  counts  aa  one  of  the  two 
days  within  which  appellant  must  enter  into 
recogniaanoe  to  try  appeaL 

By  the  Nniaances  Remoral  Aot»  1856,  18 
A  10  Vict  c.  121,  s.  40,  appeala  to  the  Quar- 
ter Seuiona  againat  orders  made  under  the 
Act  are  not  to  be  heard,  nnlesa  the  appellant, 
within  fonrteen  days  after  the  making  of  the 
order  appealed  against,  giyes  written  notiee 
of  appeid  and  written  grounds  of  appeal, 
and,  within  two  days  of  giving  such  notice, 
enters  into  a  reeognisanoe  before  a  justice, 
with  sufficient  securities,  conditioned  to  try 
the  appeal. 

Held,  that  Sunday  is  not  to  be  excluded 
firom  the  oomputation  of  the  two  days  within 
which  the  appellant  is  to  enter  into  the  re- 
cognisance, although  Sunday  happens  to  be 
the  last  of  them ;  that,  therefore,  in  a  case 
where  an  appellant  had  given  notice  of  ap- 
peal on  a  Friday  and  did  not  enter  into  the 
recognisance  till  the  following  Monday,  the 
Sessions  were  right  in  refusing  to  hear  the 
appeaL    Ex  parte  Simpkin,  392 

OBSTRUCTION  OP  HIGHWAY. 

HlOHWAT,  IL  III. 

ORDER  AND  DISPOSITION. 
Barkrvpt  AMD  Ihsoltbht,  I.  3,  4. 

OUTLAWRY. 
Error  coram  nobis,  to  reverse.    Practice,  II. 
1. 

OVERSEERS. 

Their  liability  to  costs  of  appeal  to  Sessions, 
in  which  their  predecessors  were  respondents, 
712.    Costs,  I.  2. 

OWNERSHIP. 
Reputed.    Bahkrupt  akd  Ihboltrht,  I.  3,  4. 

PARISH. 
L  Validity  of  appointment  of  Burial  Board  for 
parish  minus  an  ecclesiastical  district,  9. 
Burials  Act. 

II.  Extent,  riverwards,  of  parish  coming  down 
to  bank  of  a  river,  53.    Rati,  I.  1,  L 

III.  Effect  of  separate  entry  of  place  deemed 
extra-parochial,  in  Registrar- General's  re- 
port on  census  of  1851 ;  as  making  such  place 
a  separate  parish  for  poor-rate  purposes,  557. 
Etidircb. 

PARTNERSHIP. 

Partnership  for  particular  purpose^  between 
English  firm  and  Arm  abroad.  Non-liability 
of  English  Arm  to  pnrehasers  from  the  fo- 
reign firm  of  bills  drawn  by  the  Utter  on  the 
Snglish  ftim,  and  reftiiad  aeoapttiiM  by  that 
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Arm.  Bankruptcy  of  the  firm  abroad,  and 
proof  thereunder  by  the  purchasers  of  the 
bills.  Subsequent  action  by  such  purchasers 
against  the  English  firm  unsustainable. 
Money  lent;  money  had  and  received.  State- 
ment by  broker  of  foreign  firm  not  binding 
on  English  firm. 

Von  8.  A  Co.,  merchants  trading  in 
Buenos  Ayres  under  that  title,  agreed  with 
defendants,  merchants  trading  in  London 
under  the  title  of  R.,  B.  A  Co.,  to  carry  on 
Joint  exchange  operations ;  by  which  Von 
8.  A  Co.  were,  at  Buenos  Ayres,  to  draw  bills 
periodically  on  defendants,  at  ninety  days' 
sight,  to  sell  them  there,  and  to  invest  the 
proceeds,  keeping  defendants  out  of  cash 
advance  by  periodically  remitting  to  them 
bills  to  the  same  amount  on  other  firms,  to 
be  bought  by  Von  S.  A  Co.  These  transac- 
tions were  to  be  on  the  footing  of  a  com- 
munity of  profit  and  loss. 

Plaintiffs,  another  firm  of  merchants  at 
Buenos  Ayres,  bought  there  of  Von  S.  A  Co. 
certain  of  the  bills  drawn  by  the  latter,  in 
their  own  name,  on  defendants,  in  the  course 
of  these  operations.  Plaintiffs  were  induced 
to  buy  the  bills  by  the  statement  of  a  bro- 
ker, employed  by  Von  S.  A  Co.  to  procure 
purchasers,  that  "  the  bills  were  all  in  order, 
he  having  seen"  defendants'  *'  letter  of  credit 
to  Von  S.  A  Co.,  in  virtue  of  which  the  bills 
were  drawn."  Defendants  refused  to  accept 
these  bills  on  presentation.  Von  S.  A  Co. 
became  bankrupts,  and  plaintiffs  proved  on 
the  bills  against  Uieir  estate,  and  recovered 
forty  per  cent  of  the  amount.  Plaintiffs 
also  brought  this  action  against  defendants. 
The  declaration  contained  counts  on  the  bills 
against  defendants  as  drawers;  counts  for 
money  lent  and  money  had  and  received,  and 
a  count  for  the  breach  of  a  contract  by  de- 
fendants to  accept  the  bills. 

On  a  case  stated  embodying  the  above 
facts,  and  giving  the  Court  power  to  draw 
inferences  of  fact :  held,  that  plaintiffs  had 
no  cause  of  action  against  defendants.  That 
defendants  were  not  drawers  of  the  bills,  the 
signature  '<  Von  8.  A  Co."  to  the  bills  not 
including  defendants,  though  the  agreement 
between  Von  S.  A  Co.  and  defendants  created 
a  partnership  between  them.  That  defend- 
ants were  not  liable  for  money  lent,  plaintiffs 
having  made  no  loan  to  Von  S.  A  Co. ;  or 
for  money  had  and  received,  plaintiffs  not 
having  paid  money  on  a  consideration  which 
had  wholly  failed.  That  defendants  had  not 
contracted  with  plaintiffs  to  accept  the  bills ; 
Von  S.  A  Co.  having  no  aathority  to  make 
such  a  contract  for  defendants,  and  (per 
Crompton  and  Hill,  Js.)  not  having  in  faot 
made  any  such  contract^  the  broker's  state- 
ment to  plaintiffs  amonnting  merely  to  an 
expression  of  belief  that  the  bills  would  be, 
not  to  a  eontract  that  they  shoold  be,  ae- 
oepttd.    iri9hol99nT.Bick€U9f  497 
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Ptwnbroken'  Act,  40  Q.  3,  o.  99, 88. 14,  24,  35. 
Proper  form  of  order  of  justices  against 
pawnbroker,  where  goods  pledged  with  him 
have  been  lost  through  his  negligence.  His 
right  to  appeal  to  Quarter  Sessions.  Power 
of  Queen's  Bench,  under  stat  20  A  21  Viot. 
e.  43,  s.  6,  to  amend  order  of  Justices,  on 
appeal. 

Goods  pledged  with  a  pawnbroker  were 
lost  through  a  burglary  on  his  premises, 
caused  by  his  negligence.  The  owner  laid 
a  complaint  before  justices,  under  stat.  40 
G.  3,  c.  99,  8. 14,  against  the  pawnbroker  for 
refusing,  without  reasonable  cause,  to  deli- 
▼er  up  the  goods  upon  tender  of  the  proper 
amount  The  justices  made  an  order  that 
the  pawnbroker,  not  haying  shown  reason- 
able cause  to  their  satisfaction  to  the  con- 
trary, should  deliyer  up  the  goods,  or,  in 
default,  compensate  the  owner.  Held,  on  a 
ease  stated,  that  the  order  was  bad :  sect 
14,  under  which  the  order  was  made  in 
effect,  applying  only  to  cases  of  wilful  refu- 
sal by  a  pawnbroker  to  deliTcr  up  goods 
actually  in  his  possession :  and  that  the  jus- 
tices should  haye  made  an  order  under  sect 
24,  which  empowers  them  to  award  oompen- 
aation  to  the  owner  if,  *'in  the  course  of  any 
proceedings"  under  the  Act,  they  shall  find 
that  the  goods  were  lost  *'  through  the  de- 
fault, neglect,  or  wilful  misbehaviour"  of  the 
pawnbroker. 

Semble,  that  the  Court  had  power  to  amend 
the  order  to  one  in  accordance  with  sect 
24,  under  stat  20  A  21  Vict  c.  43,  s.  6. 

But,  as  in  such  case  the  appellant  would 
have  lost  his  right  of  appealing  to  the  Quar- 
ter Sessions,  under  stat  40  G.  3,  c.  99,  s.  35, 
the  Court  remitted  the  case  to  the  justices 
Shackell  ▼.  Wett,  326 

PLEADING. 
I.  Pleadings  on  equitable  grounds. 

1.  Bad  plea  on  equitable  grounds,  to  action 
ou  Parliamentary  subscription  contract, 
against  subscriber  to  projected  railway 
Company,  after  scheme  is  abandoned,  898. 
CoxPAxr,  L 

2.  Plea  on  equitable  grounds  to  action  by- 
payee  against  maker  of  promissory  note: 
that  defendant  made  it  as  surety  for  a  co- 
maker, to  plaintiff's  knowledge,  and  that 
plaintiff  gave  time  to  the  co-maker,  is  good, 
424.    BtiiLB  OP  ExcHANas,  I. 

3.  laadmissilMlity  of  equiuble  pleading  in 
eommon  law  action,  whore  defendant 
aimultaneonsly  sets  up  in  equity  the  facts 
pleaded. 

A  party  to  an  action  in  a  Court  of  oobh- 
men  law  will  Qot  be  aUowvi  to  plead  th««iB, 


on  equitable  gronndi,  fhota  whieh  he  haa, 
pending  the  action,  set  ap  in  a  Court  of 
equity  as  entitling  him  to  relief,  in  proceed 
ings  instituted  there  with  reference  to  th* 
subject-matter  of  the  action.  Seklmmher^tr 
V.  Litter,  855 

4.  Action  by  assignee  of  patent  for  its  is- 
fHngement  Plea  of  license  by  original 
patentee  to  defendant,  to  use  it  Repliem- 
tion  on  equitable  grounds  that,  by  dead 
contemporaneous  with  license  but  embrae- 
ing  addiUonal  parties,  the  lioenaa  was 
qualified;  bad. 

Declaration  by  assignee  of  a  patent  for 
improvements  in  machinery,  for  its  infringa- 
ment  by  defendant,  by  making,  selling,  and 
counterfeiting  the  patented  machines. 

Plea.  That  the  patentee  died  inteatata 
while  the  patent  was  vested  in  him;  that 
his  administrator  granted  by  deed  to  S.  A 
A.,  and  to  such  persons  as  they  should  from 
time  to  time  license,  empower,  or  authoriza 
in  that  behalf,  exclusive  liberty  and  llcensa 
to  make,  use,  and  vend  the  invention  through- 
out England  and  Wales,  Berwick-upon- 
Tweed,  Scotland,  and  Ireland ;  that  S.  A  A. 
granted  and  assigned  to  defendant  the  said 
exclusive  liberty  and  license;  and  that  the 
alleged  infringement  was  an  exerciae  of  that 
liberty  and  license. 

Replication,  on  equitable  grooada.  Tha^ 
by  a  certain  other  deed  of  the  same  date  as 
the  deed  of  license  to  S.  A  A.,  and  made  be- 
tween the  administrator  of  the  patentee  of 
the  one  part,  plaintiff  and  five  other  penoas 
(naming  them)  of  the  second  part,  and  S.  A 
A.  of  the  third  part,  reciting  that,  by  ar- 
rangement with  the  deceased  paUntee,  the 
parties  thereto  of  the  second  part  were  enti- 
tled to  participate' in  the  profits  to  be  derived 
from  the  patent;  and  that  S.  A  A.  had  eoa- 
tracted  with  the  parties  of  the  first  and 
second  parts  for  the  absolute  purchase  of  a 
license  for  the  exclusive  use  of  the  invention, 
and  it  had  been  agreed  that  the  said  eontraet 
should  be  carried  out  aa  thereinaAer  ap- 
peared, and  that  the  covenants  thereinafter 
conteined  should  be  entered  into;  and  recit- 
ing that,  in  part  performance  of  the  aaid  eoa- 
tract,  the  deed  of  license  to  8.  A  A.  (betag 
the  deed  in  the  plea  mentioned)  had  beea 
executed :  it  was  witaeaaed,  in  purvoance  of 
the  said  contract,  that  eaeh  of  the  partita 
thereto  thereby  covenanted  aod  agreed  with 
the  others  of  them  that  S.  A  A.  should  not 
manufacture  machines,  under  or  by  virtue 
of  the  said  license,  for  sale  out  of  Great  Bri- 
tain and  Ireland.  Of  all  which  defendanV 
before  the  granting  and  assignment  of  the 
caid  license  by.S.  A  A.  to  him,  had  notice. 
That  afterwards,  by  deed  dated  30th  Oeto- 
ber,  1852,  between  8.  A  A.  of  the  fitat  and 
defendant  of  the  second  pai^  reeiting  the 
ihets  abora  mated,  and  that  a  A  A.  had 
annlUMiad  iftth  dsABdant  la 
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h9d,  by  a  deed  also  dated  SOih  OetoT>er,  1862, 
assigned  to  him  the  said  license :  it  was  wit- 
nessed that  defendant  eorenanted  with  S.  A 
A.,  inter  alia,  to  observe  and  perform  the 
coTenant  by  them  in  the  previous  deed,  not 
to  manuiactare  machines,  under  or  by  virtue 
of  the  license,  for  sale  out  of  Great  Britain 
and  Ireland :  and  to  indemnify  S.  A  A.  from 
the  consequences  of  the  non-observance 
thereof.  Averment  of  breaches  by  defend- 
ant of  the  covenant  in  question,  by  manu- 
facturing the  patented  machines  Sn  England 
for  sale  out  of  England,  and  by  the  sale  out 
of  England  of  the  patented  maohiqes  and 
parts  thereof. 

Demurrer.    Joinder  In  demurrer. 

Held,  that  the  replication  was  bad.  That 
the  license  to  S.  A  A.  and  the  contempora- 
neous deed  were  not  to  be  read  as  one  deed, 
and  that  therefore  the  absolute  terms  of  the 
former  were  not  qualified  by  the  covenants 
in  the  latter.  That,  although  in  equity  de- 
fendant was  bound  by  those  covenants,  a 
Court  of  common  law  could  not  do  complete 
equity  between  all  parties  in  the  matter,  hav- 
ing no  jurisdiction  to  bring  before  it  the  five 
covenantees,  parties,  in  addition  to  plaintiff^ 
to  the  said  contemporaneous  deed,  or  to  re- 
strain possible  future  actions  by  them  against 
defendant     Sohlun^trgtr  v.  LUttr,         870 

IL  Bad  pleas  in  action  by  trustees  of  projected, 
but  abortive,  Company  against  a  subscriber, 
on  the  Parliamentary  subscription  contract, 
898.    Compart,  I. 

IIL  Admissions  in  pleading,  by  defendant  in 
error  coram  nobis,  brought  to  reverse  out- 
lawry on  final  process,  681.    Practics,  II.  I. 
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1.  By  apprenticeship. 

Attorney's  articled  clerk  gains  it  as  such. 

An  attorney's  clerk,  articled  by  indentvre, 
is  an  apprentice  within  the  meaning  of  stat 
S  A  4  W.  A  M.  0.  11,  s.  8;  and,  as  such, 
gains  a  settlement  under  that  statute  in  the 
parish  in  which  he  inhabits  while  serving 
nndar  his  articles.   Si,  Panerat  v.  CUnpkam, 

743 

2.  Of  minor.  Minor  emancipated  by  mar- 
riage, but  not  by  service  in  Metropolitan 
Police  Force. 

In  May,  1846,  a  minor,  whose  father  was 
then  settled  in  S.,  left  his  father's  hopse  for 
London,  with  his  father's  consent,  and  en- 
tered the  Metropolitan  Police.  He  continued 
to  live  in  London  and  to  serve  in  the  Police 
ttom  that  time  till  May,  1846 ;  when,  being 
still  under  age,  he  married.  During  the 
whole  time  between  his  coming  to  London 
and  his  marriage,  he  might  have  returned  to 

^  his  Other's  house  to  reside,  but  never  did  so. 

'  At  Lady  Day,  1846,  Ub  ikthw  gained  a  Nt- 


tlement  in  H.  Held,  that  the  son  was  not 
emancipated  until  his  marriage ;  that,  con- 
sequently, he  derived  ftom  his  father  the 
settlement  in  H.;  so  that  the  son's  wife 
and  children  were  not  removable  to  S.  /?«- 
ffina  V.  InkahitanU  of  Seibonu,  27& 

3.  By  estate. 

Wife's  derivative  settlement  fVom  husband. 
Tenancy  by  husband  to  wife's  landlord 
before  her  marriage. 

An  order  of  removal  of  the  pauper,  a  mar- 
ried woman,  from  the  respondent  to  the 
appellant  township,  was  appealed  against  on 
the  ground  that  she,  by  derivative  settle- 
ment from  her  husband,  was  settled  in  a 
third  township  by  estate  acquired  by  him 
there,  through  her.  Thereupon  a  case  was 
stated,  under  stat  12  A  13  Vict  c.  46,  s.  1], 
for  the  opinion  of  this  Court  on  the  following 
facts. 

The  appellant  township  was  the  settlement 
of  the  pauper's  husband  before  marriage. 
Before  and  at  the  time  of  the  marriage,  the 
pauper  rented  a  cottage  in  H.,*the  third  town- 
ship, at  It.  a  week.  From  and  after  the 
marriage,  her  husband  resided  with  her  in 
the  cottage  for  seven  years;  during  which 
he  paid  the  said  weekly  rent,  and  since 
which  be  had  gained  no  other  settlement 

Upon  these  facts,  held :  That  the  pauper's 
settlement,  through  her  husband,  was  in  H. : 
for  that  he,  by  the  marriage  and  residence 
in  the  cottage  for  forty  days  thereafter, 
acquired  a  settlement  by  estate  in  H.  in 
right  of  his  wife,  hor  tenancy  from  week  to 
week  having  vested  in  him  by  the  marriage; 
and,  though  then  determinable,  not  having 
been  determined  within  the  forty  days.  That 
a  determination  of  the  wife's  tenancy  and 
the  commencement  of  a  new  one  by  the  hus- 
band, could  not  be  presumed  from  the  fact, 
consistent  with  either  tenancy,  that  he,  after 
the  marriage,  paid  the  rent;  and  that  the 
actual,  though  at  the  time  of  the  marriage 
uncertain^  continuance  of  Uie  wife's  estate 
for  forty  days  after  the  marriage,  was  suffi- 
cient for  the  purposes  of  the  settlement 
B^gina  v.  Inhabitant*  of  Thornton,  788 

4.  By  residence. 

Relief  to  father,  after  five  years'  residence. 

Retention  by  him  and  his  unemancfpated 

children,  living  with  him,  of  the  status  of 

irremovability.     Stat  9  A  10  Vfet  c.  66, 

s.  1.    Retention  of  such  status  by  child, 

after  death  of  parents. 

In  1856,  the  pauper's  fkther  and  mother 

went  to  reside  at  B.,  and  they  both  continued 

to  reside  there  till  July,  1847.    The  pauper 

was  bom  there  in  January,  1844.    In  July, 

1847,  the  mother  became  chargeable  to  B.,  ai 

a  lunatic,  and  was  removed  to  an  asylum  at 

B.    In  September,  1849,  an  order  was  mada 

by  Justices,  adjudging  the  mother's  settle- 

ifiMt  to  be  la  S.    After  wnrinfaf  In.lka 
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asylunii  at  the  charge  of  S.|  for  several  yean, 
■he  was  remored  to  the  workbouee  in  S.,  and 
waa  maintained  there  bj  S.,  as  a  lunatic,  till 
her  death  in  Ootober,  1858.  The  pauper  con- 
tinued to  reside  with  her  father,  in  £.,  from 
^er  birth  till  his  death,  in  December,  1857 ; 
and,  after  his  death,  she  remained  there  till 
Febmarj,  1858,  when  she  became  charge- 
able to  £.  In  December,  1858,  an  order  was 
made  for  her  removal  to  S.,  which  was 
quashed,  on  appeal,  by  an  order  of  Sessions. 
Ueldf  confirming  the  order  of  Sessions,  that 
the  pauper  was,  by  stat.  8  A  10  Vict  c.  66, 
irremoTable  from  E. ;  for  that  the  relief  af- 
forded to  her  father  by  the  maintenance  of 
her  mother  did  not  deprive  him  of  the  status 
of  irremovability  from  E.  which  he  had  pre- 
yiously  acquired  ;  that  that  status  was  com- 
municated to  the  pauper,  and  that  she  re- 
tained it  at  the  date  of  the  order  of  removal. 
Jfegina  v.  InhabitantB  of  Elvet,  266 

5.  Of  pauper  lunatic 

i.  Order  of  justices  adjudging,  under  stat  16 
A  17  Vict  c.  97,  s.  97,  on  whom  to  be 
made.  Amendment  of  such  order  by 
Quarter  Sessions,  under  sect  113. 

By  stat  16  A  17  Vict  o.  97,  s.  97,  an  order 
of  justices,  adjudicating  the  settlement  of  a 
pauper  lunatic,  is  to  direct  payment  of  the 
expenses  of  his  maintenance,  Ac,  to  be 
made  by  the  guardians  of  the  parish  of  jiet- 
tlement,  if  it  be  a  parish  under  a  board  of 
guardians;  if  not»  by  the  overseers.  Sect 
108  gives  an  appeal  to  the  Quarter  Sessions 
against  such  an  order ;  and  sect  113  em- 
powers the  Sessions,  at  the  hearing  of  the 
appe^,  to  amend  any  omission  or  mistake 
in  the  drawing  up  of  the  order,  if  satisfied 
that  enough  was  in  proof  before  the  justices 
making  it  to  have  authorised  them  to  have 
drawn  it  up  correctly. 

L.  was  a  parish  in  which,  under  a  Local 
Act,  the  rector,  churchwardens,  and  over- 
seers, together  with  twenty -one  other  persons 
elected  in  pursuance  of  the  Act,  were  con- 
stituted the  select  vestry  of,  and  the  board 
of  guardians  for,  L. 

An  order  of  justices  made  under  stat  16  A 
17  Vict  c.  97,  s.  97,  adjudging  the  settlement 
of  a  pauper  lunatic  to  be  in  L.,  directed  pay- 
ment of  the  expenses  of  his  maintenance,  Ac, 
to  be  made  by  the  churchwardens  and  over- 
seers  of  L. ;  and  was  served  on  the  over- 
seers. On  an  appeal  by  the  overseers  to  the 
Quarter  Sessions  against  this  order,  the  Ses- 
sions amended  the  order  by  substituting  in 
it  the  word  "guardians"  for  the  words 
"  churchwardens  and  overseers." 

Held,  that  the  order  of  justices  was  bad, 
being  directed  to  and  served  upon  a  body 
distinct  from  the  guardians  of  L.,  and  not 
upon  the  guardians  of  L.  under  a  misnomer. 

Held  farther,  that  the  Sessions  had  not 
powwi  ander  sect  118|  to  amend  the  order  as 


stated ;  the  amendment  caking  the  order  ■ 
new  one»  and  upon  new  parties  who  were  aot 
before  the  Sessions.  Rtgina  r.  Inhahitamtt 
of  Liverpool,  687 

ii.  Order  of  justices  under  stat  16  A  IT  Yict 
c  97,  8.  98,  adjudging  the  lunatic  charge- 
able to  the  county  in  which  he  is  found,  is 
not  final.  Subsequent  order  on  applicmtlon 
of  such  county,  under  sect  99. 

An  order  of  justices,  nnder  stat  16  A  IT 
Vict  c  97,  s.  98,  obtained  at  the  instance 
of  the  parish  by  which  a  pauper  lanatie  has 
been  sent  to  an  asylum,  and  adjudging  him 
to  be  chargeable  to  the  county  in  which  he  is 
found,  on  the  ground  that  he  is  not  settled 
in  that  parish,  and  that  his  parish  of  settle- 
ment cannot  be  ascertained,  is  an  interim 
and  not  a  final  order.  The  county  is,  there- 
fore, not  estopped  by  submission  to  it  f^m 
afterwards  obtaining  orders  of  justices  under 
sect  99,  adjudging  the  pauper  to  be  settled 
in  the  parish  which  obtained  the  first  order, 
and  requiring  that  parish  to  pay  for  his 
future  maintenance.  Ckurckwardem;  4te., 
of  All  SainU,  Poplar,  v.  Clerk  a/ Peace  for 
Middleeex,  8?9 

6.  By  being  charged  with  and  paying  paro- 
chial rates. 

L  Intention  on  part  of  parish  oiBcera  to 
charge  the  pauper  with  the  rates  paid, 
must  be  shown.  Stats.  35  0.  3,  e.  101; 
3  A  4W.  A  M.  e.  11,  s.  6. 

Notwithstanding  sUt  35  G.  8,  c  101,  it  is 
necessary,  in  order  to  establish  that  a  settle- 
ment has  been  gained  by  a  pauper,  under 
sUt  8  A  4  W.  A  H.  c.  II,  s.  6,  by  being 
charged  with  and  paying  parochial  ratee,  to 
show  an  intention  to  charge  htm  with  the 
rates,  on  the  part  of  the  officer*  of  the  parish 
in  which  the  settlement  is  alleged  to  have 
been  gained. 

P.  was  married  in  1825.  In  1833  his  wife 
left  him,  and  went  to  live  at  M.  In  Norem- 
ber,  1841,  she  became  entitled,  in  posaession, 
to  a  freehold  house  in  M.,  whieh  she  occu- 
pied thenceforth  until  P.  became  chargea- 
ble as  after-mentioned.  She  was,  by  her 
married  name,  Arom  time  to  time  rated  to 
and  paid  the  poor-rate  in  H.,  in  respect  of 
this  house,  on  an  assessment  of  upwards  of 
]0<.  yearly  value;  being  deseribed  in  the 
rate-book  as  both  owner  and  occupier.  In 
June,  1842,  P.  came  to  M.,  and  resumed  co- 
habitation with  his  wife,  but  left  her  again 
in  the  following  October,  and  never  after- 
wards returned.  A  poor-rate  made  in  X. 
before  June,  1842,  was  paid  by  P.'s  wth 
while  he  was  living  with  her  there.  After 
his  departure  in  October,  1842,  the  wile  con- 
tinued to  be  rated  and  to  pay  the  ratai,  as 
before,  in  M.  The  parish  officers  of  )L  never 
dealt  with  or  recognised  P.  as  a  rate-payer. 
In  January,  1859,  P.,  who  till  than  had  btm 
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•apported  by  his  wife,  beoABM  ehargeabla  aa 
m  pauper  lunatie  in  W. 

On  a  case  stated  setting  oat  these  facts,  and 
giving  the  Court  power  to  draw  inferenees 
of  faet :  held,  that  P.  had  not  acquired  a  set- 
tlement £a  M.  under  stat.  3  1  4  W.  A  M.  o. 
11,  s.  6.  Begina  v.  InhabitanU  of  St,  Anne, 
We9tmin§ter,  485 

iL  What  payment  sufficient    Payment  of 

any  one  distinct  parochial  rate.    Stat.  3 

A  4  W.  A  M.  0.  11,  s.  6. 

Stat  3  A  4  W.  A  M.  0.  11,  s.  6,  enacts, 
"  that  if  any  person  who  shall  come  to  in- 
habit in  any  town  or  parish"  '<  shall  be 
eharged  with  and  pay  his  share  towards  the 
public  taxes  or  leyies  of  the  said  town  or 
parish,"  he  shall  gain  a  settlement  there, 
though  he  baa  given  no  such  written  notice 
of  his  having  come  to  Inhabit  there  as  the 
Act  elsewhere  requires. 

A.  rented  and  occupied  a  house  in  B.,  a 
township  wholly  within  the  borough  of  L., 
from  September,  1857,  to  November,  1858. 
Only  one  poor-rate  in  each  year  was  made 
by  the  overseers  of  E.  In  1857,  it  was  made 
in  March  for  the  ensuing  year;  and  the  then 
occupier  of  the  house  was  assessed  to  it,  and 
paid  the  whole  amount  assessed.  In  1858, 
it  was  made  in  April  for  the  year  then  ensu- 
ing, and  A.  was  assessed  to  it  in  1{.  4«.,  of 
which  sum  (the  whole  of  which  was,  in  the 
first  instance,  demanded  of  him)  he  ulti- 
mately paid  only  14«.,  the  calculated  propor- 
tion for  the  period  of  his  occupation  subse- 
quent to  the  making  of  the  rate.  The  house 
remained  unoccupied  from  the  time  A. 
quitted  it  until  after  the  making  of  the  next 
poor-rate.  In  April,  1858,  the  town  council 
of  L.,  under  The  Municipal  Corporations 
Acts,  5  A  6  W.  4,  0.  76,  a.  92,  and  7  W.  4  A 
1  Vict  c.  81,  s.  I,  made  a  watch-rate  for  L. 
for  the  year  ending  1st  March,  1859,  and 
ordered  the  overseers  of  E.  to  levy  and  col- 
lect the  proportion  thereof  payable  by  the 
parts  of  E.  liable  thereto,  by  a  pound-rate 
upon  the  owners  of  all  rateable  property 
within  those  parts,  and  to  exempt  fVom  the 
rate  such  parts  of  E.  as  were  more  than  two 
hundred  yards  distant  from  any  street  or 
continuous  line  of  bouses  which  were  regu- 
larly watched  within  the  borough  under  the 
provisions  of  The  Municipal  Corporations 
Acts.  The  overseers  of  E.  levied  and  col- 
lected the  rate  in  pursuance  of  the  order. 
A.  was  one  of  the  occupiers  whom  they  as- 
sessed to  it,  and  be  paid  the  whole  amount 
assessed. 

Held,  first,  that  A.  did  not  gain  a  aettle- 
ment  in  E.,  under  atat  3  A  4  W.  4  M.  c.  11, 
a.  6,  by  hia  payment  of  the  poor-rate,  not 
having  paid  the  whole  of  the  amount  of  it 
with  which  he  waa  charged.  Secondly,  that 
nevertheleaa  he  did  gain  that  settlement  by 
his  payment  of  the  watci-rate ;  for  that  th« 
statute  is  satisfied  by  the  paym.ent,  by  an 
inhabitant  of  a  pariabi  of  his  share  towards 


any  one  diatinct  public  tax  or  levy  of  the 
parish  with  which  he  ia  charged,  aa  such 
inhabitant^  by  the  parish  officers,  and  that 
(Crompton,  J.,  dubitante  as  to  this)  the 
watch-rate  was  such  a  public  tax  or  levy  of 
£.,  though  parts  of  E.  might  be  exempt  from 
it     Everton  y.  South  Stoneham,  771 

IL  Removal. 

1.  Borough,  having  separate  Court  of  Quar- 
ter Sessions,  when  and  when  not  liable  to 
pay  expenses  of  removal  from  it  to  an 
asylum  of  pauper  lunatic  of  unascertained 
settlement  Suts.  5  A  6  W.  4,-0.  76,  s. 
117 ;  18  A  19  Vict  c.  105,  s.  14. 

Under  stat  18  A  19  Vict.  c.  105,  s.  14,  if 
lunatics  whose  settlement  cannot  be  ascer- 
tained are  sent  to  an  asylum  from  a  borough 
having  a  separate  Court  of  Quarter  Sessions, 
the  borough  is  liable  to  the  expenses  if  it 
docs  not  contribute  to  the  county  rate  under 
stat  5  A  6  W.  4,  c.  76.  s.  117,  and  is  not 
liable  if  it  does  so  contribute. 

By  the  Court  of  Exchequer  Chamber, 
affirming  the  jadgment  of  the  Court  of 
Queen's  Bench.     Begina  v.  Baechiu,         181 

2.  Entry  and  respite  of  appeal  against  order 
of  removal,  where  neither  notice  of  trial 
nor  grounds  of  appeal  are  served  before 
the  next  practicable  Sessions.  Adjourn- 
ment of  hearing,  by  Sessions. 

An  order  of  removal  was  served  on  13th 
September,  1858,  and  notice  of  appeal  served 
on  2d  October,  1858.  By  the  rules  of  practice 
at  the  Sessions,  ten  clear  days'  notice  of  trial 
was  required  to  be  given  by  appellants.*  No 
notice  of  trial,  nor  grounds  of  appeal,  were 
served  before  the  next  Quarter  Sessions, 
which  were  held  on  18th  October,  1858.  At 
these  Sessions  appellants  entered  and  respited 
their  appeal.  On  18th  December,  1858,  appel- 
lants served  a  notice  of  trial  of  the  appeal  at 
the  Quarter  Sessions  held  on  4th  January, 
1859,  accompanied  with  a  statement  of  the 
grounds  of  appeal.  The  appeal  was  heard  at 
the  January  Sessions,  and  the  order  of  remo- 
val was  quashed. 

Held,  that  the  Sessions  had  Jurisdiction  to 
a^oum  the  hearing  of  the  appeal  from  the 
October  to  the  January  Sessions :  but  that, 
as  the  appellants  bad  had  time  to  bring  on 
the  trial  of  the  appeal  at  the  October  Ses- 
sions, the  better  course  would  have  been  to 
revise  an  adjournment  Begina  v.  Inhabit- 
anta  of  Skireoat,  185 

3.  Jurisdiction  of  Justices,  under  sUt  35  O. 
3,  c.  101,  s.  2,  to  suspend  execution  of 
order  of  removal,  on  ground  of  pauper's 
inability  to  travel ;  when  to  be  exercised. 
By  stat.  35  G.  3,  c.  101,  s.  2,  "  in  case  any 

poor  person  shall"  "  be  brought  before  any" 
"Justices"  "  for  the  purpose  of  being  removed 
from"  his  place  of  sojourn  "  by  virtue  of  any 
order  of  removal,"  "  and  it  shall  appear  to 
the  said"  "Justices  that  such  poor  person  if 


S46 


POOR. 


PRESENTMENT. 


nnabla  to  iraTel,  by  naaon  of  eieknesa  or 
other  inBrraity/'  « the"  "justices  making 
•ueh  order  of  remoral"  are  reqaired  and 
authorised  to  sufpend  the  ezeoution  of  the 
same,  until  satisfied  that  it  can  be  executed 
without  danger  to  the  person  to  be  removed ; 
and  the  suspension  is  to  be  endorsed  on  the 
order  of  remoraL 

Ileldy  dissentiente  Wightman,  J.,  that  un- 
der this  statute  the  suspension  of  the  ezeou- 
tion of  an  order  of  remoTal  of  a  pauper  can 
only  be  made  by  the  justices  at  the  same 
time  as  the  order  of  remoral  itself;  the  jus- 
tices being,  after  that  time,  funoti  officio. 
Rtgina  v.  InkahitanU  of  LlanlUchid,       530 

III.  Jurisdiction  of  magistrate  to  entertain 
application  by  mother  of  bastard  for  affilia- 
iion  order  on  putative  father,  who  has  con- 
tracted to  make  her  an  iJlowanoe  for  its 
support  Stat  7  A  8  Vict  c.  101,  ss.  3,  5. 
Such  contract  not  illegal.  Duty  of  magis- 
trate to  take  it  into  consideration. 

Stat  7  A  8  Viet  c.  101,  s.  3,  enacts  that, 
upon  the  hearing  by  justices  of  a  summons 
taken  out  by  the  mother  of  a  bastard  child 
against  the  putative  father,  the  justices 
"may"  "if  they  see  fit,  having  regard  to 
all  the  circumstances  of  the  case,"  make  an 
order  for  the  payment  by  the  putative  father 
to  the  mother  of  a  weekly  sum  not  exceed- 
ing 2«.  M.  Sect  6  alludes  to  this  order  as 
an  "order  for  the  maintenance  or  support 
of"  the  "bastard  child,"  and  provides  for 
the  payment  of  the  weekly  sum  to  a  person 
to  be  appointed  by  the  justices,  instead  of 
to  the  mother,  in  case  of  her  death,  lunacy, 
imprisonment,  or  sentence  to  transportation. 

At  the  hearing  by  a  Metropolitan  Police 
Magistrate  of  an  application  by  respondent, 
the  mother,  against  appellant,  the  putative 
father,  of  a  bastard  child,  for  an  order  under 
sect  3,  it  appeared  that,  prior  to  the  appli- 
oatioB,  appellant  had  contracted  with  re- 
spondent to  pay  her  5t.  per  week  for  the 
support  of  the  child,  had  performed  this 
contract  for  some  time,  and  bad  then  paid 
respondent  in  advance  for  another  two  years, 
of  which  a  year  and  a  half  were  still  unex- 
pired. At  the  time  of  making  the  payment 
in  advance,  he  had  also  paid  her  the  further 
sum  of  10/.,  in  eonsideration  of  which  she 
had  then  agreed  to  release  bim  from  ail  fur- 
ther payments  in  respect  of  the  child. 

The  magistrate,  being  cf  opinion  that  the 
contract  was  void  in  law,  and  ought  not  to 
be  taken  into  consideration,  made  an  order 
for  the  payment  of  2«.  dd,  weekly  to  respond- 
ent by  appellant. 

On  appeal,  held,  first,  that  the  contract  was 
not  void  in  law ;  but  that  neither  it  nor  the 
release  were  a  bar  to  the  magistrate's  juris- 
diction to  make  the  order,  such  order  being, 
under  the  statute,  for  the  benefit  of  the 
child,  and  not  of  respondent  exclusively. 
Secondly,  that  the  magistrate,  in  exereising  | 


bis  discretion  whether  or  ikol  to  make  Uw 
order,  ought  to  have  taken  the  coatraot  into 
consideration  as  one  of  the  circnmstanees  of 
the  case ;  which  was  accordingly  remiUed  id 
him  for  the  purpose  of  his  doing  so.  JW- 
lit  7.  Kottaow,  *  730 

PORT. 
Liability  to  poor-rate  of  anchorage  and  bea- 
conage tolls  paid  by  ships  entering,  230. 
Ratb,  L  1,  iL 

PRACXICS. 
I.  Hew  triaL 

After  verdict  of  not  guilty  on  indictment  for 
obstruotiBg  a  highway ;  when  not  granted. 

After  a  verdict  of  Not  guilty  upon  an  in- 
dictment  for  obstructing  a  highway,  a  new 
trial  will  not  be  granted  on  the  ground  that 
the  verdict  was  against  evtdenee ;  althoagb 
the  Judge  who  tried  the  case  reports  that 
he  is  dissatisfied  with  the  verdict  M^ma  r. 
JohnaoH,  613 

EL  Error. 

1.  Error  coram  nobis  to  reverse  outlawry  oa 
final  process.  Appearance  by  plaiotiff  ia 
error  in  person.  Admissions  by  defendant 
in  pleading. 

It  is  sufficient  for  the  plaintiff,  in  a  writ 
of  error  coram  nobis  to  reverse  outlawry 
upon  final  process,  to  appear  in  person  by 
the  writ  to  assign  error;  it  is  not  neeee- 
sary  that  he  should  ^pear  in  person  at  the 
subsequent  stages  of  the  proceedings. 

The  defendant  in  error  having  pleaded  a 
joinder  in  error  to  such  a  writ,  by  which  the 
plaintiff  in  error  purported  to  appear  ia  per* 
son ;  held,  that  defendant  bad  thereby  pre- 
cluded himself  from  afterwards  applying  to 
set  aside  the  proceedings,  on  the  ground 
that  the  plaintiff  in  error  had  not  in  fact  ap> 
peared  in  person  by  the  writ 

The  plaintiff  in  error  coram  nobis  assign- 
ed, as  error,  that  he  was  beyond  seas  when 
the  exigent  was  issued,  and  the  defendant 
in  error  pleaded  in  nullo  est  erratum  to  the 
writ  Held  that,  the  ground  assigned  as 
error  not  being  disputed,  the  plaintiff  ia 
error  was  entitled,  as  of  right»  to  judgment 
of  reversal  of  the  outlawry :  and,  he  hav- 
ing appeared  in  person  by  the  writ,  the 
Court,  on  the  im^yer  of  counsel  on  his  be- 
half, pronounced  judgment,  reversing  the 
outlawry,  and  refused  to  suspend  it  until  he 
should  have  satisfied  the  original  judgment- 
debt.     Smith  V.  BrowUey,  581. 

2.  Error  does  not  lie  on  special  casa  stated 
by  arbitrator  under  seet  5  of  The  Common 
Law  Prooedare  Act,  1864  ;  890.    Comox 
Law  pRocBDvas  Acts,  II. 
III.  Security  for  costs.    Costs,  IIL 
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PRINCIPAL  AND  AGENT. 


PUBLIC  HEALTH  ACT.  m 


PRIKCIPAIi  AND  AOBNT. 

I.  Yftlidtty  of  Botiee  to  agant  of  attorney  of 
ezeention -creditor,  employed  to  put  in  fl.  fa. 
on  goods  of  ezeculion-debtor,  of  aet  of  baak- 
mptey  eomrailtoe  by  exeevtion-debtor,  116. 
Bankrupt  akd  Ihsolvsitt,  I.  2. 

II.  Non-liability  as  prinoipals,  on  ohartor- 
party  partly  written  and  partly  printed, 
which  mentions  "  charterers"  throughout 
the  printed  portions,  of  agenU  for  a  named 
indlTidual  charterer,  made  parties  to  and 
signing  the  charter-party  as  such. 

A  charter-party,  made  in  London,  be- 
tween plaintiff,  shipowner,  and  defendanU, 
**  as  agente  to  Samuel  Ferguson,  of  Anama- 
boe,  merchante  and  charterers,"  was  signed 
<'for  D."  (plaintiff)  "  owner,  H.  0.  as  agent. 
For  Samuel  Ferguson,  Esq,,  of  Anamaboe. 
G.  brothers,"  (defendante),  "as  agente." 
The  oharter-party  was  partly  written  and 
partly  printed,  the  words  "  merchants"  and 
"  ehstf-terers"  being  printed,  and  in  the  plu- 
.  ral,  throughout  it  Defendants,  merohante 
in  London,  acted  in  England  as  agente  for 
Ferguson,  a  native  of  Africa,  and  residing 
at  Anamaboe  in  that  country.  By  the 
eharter-party,  plaintiff's  ship  was  chartered 
for  a  Toyage  from  London  to  Africa  and 
back,  and  freight  was  made  payable  on  de- 
livery of  the  return  cargo. 

Held,  that  defendante  were  not  persohally 
liable,  as  principals,  on  the  charter-party. 

Judgment  affirmed  in  the  Bxohequer 
Chamber.    De^tandea  v.  Oregoty,  602 

PRINCIPAL  AND  SUEBTY. 

L  Pressure  by  surety  for  repayment  of  money 
borrowed,  on  principal  about  to  become 
bankrupt,  prevente  the  return  of  the  money 
by  principal  to  the  creditor  from  being  a 
fraudulent  preference,  29.  Bahkbupt  amd 
Ihsolvkitt,  I.  1. 

II.  Discharge  of  surety. 

1.  In  equity. 

Equitable  plea  to  aotion  by  payee  against 
maker  of  promissory  note,  that  defendant 
made  the  note,  to  plaintiff's  knowledge,  as 
surety  only  for  a  oo-maker,  and  that  plain- 
tiff, without  defendant's  eonsent,  gave 
lime  to  the  eo-maker ;  is  good.  Qrounda 
of  the  surety's  discharge  in  equity,  424. 
Bills  of  Bxcbamqb,  L 

2.  At  law. 

Surety  for  poor-rate  eolleetor  when  not  dis- 
charged by  transfer  of  principal  to  oolleot- 
orship  of  fresh  distrlot. 

By  an  order  of  the  Poor  Law  Commission- 
ers plaintiffs,  guardians  of  a  Union,  were 
directed  to  appoint  collectors  of  the  poor- 
rates  of  snch  of  the  sereral  parishea  in  the 
Union  as  plaintiffs  might  deem  to  require  a 
collector ;  and  every  person  appointed  a  col- 
lector was  required  to  give  security  for  the 
due  performanoe  of  the  duties  of  hif  ofloe.  ( 


In  the  interval  between  this  order  and  the 
passing  of  stat  13  A  14  Viet  o.  99,  which  re^ 
gulates  the  ooUeotioa  of  poor-rates  assessed 
npon  the  owners  of  small  tenemento  in  par- 
ishes, plaintiffs^  in  pursuance  of  the  order^ 
appointed  several  persons  as  coUecton  of  the 
poor-rates  of  P.,  one  of  the  parishes  in  the 
Union.  Subsequently  to  that  Act,  and  to  ite 
adoption  by  the  parish  of  P.,  plaintiffs  de- 
termined to  i^point  an  additional  collector ; 
and,  one  of  those  originally  appointed  hav- 
ing resigned,  advertised  that  they  were 
•about  to  appoint  **  two  persons  to  be  eoUecu 
ors  of  the  poor-rates  of  the  parish  of  P.,  to 
one  of  whom"  would  "  be  assigned  a  collec- 
tion of  such  rates  from  the  owners  of  small 
tenements."  W.,  in  answer  to  the  advertise- 
ment, sent  in  the  following  written  applica- 
tion :  "  There  being  two  ooUectors  of  poor- 
rates  about  to  be  appointed  for  the  parish  of 
P.,  may  I"  **  offer  myself  as  a  candidate  for 
one  of  them  ?"  Plaintiffs  afterwards  eleeted 
W.  and   another  person,  by  a  resolution 

which  declared  that  the  latter  was  elected  in 

• 

the  place  of  the  retiring  collector,  and  W. 
for  the  purpose  of  collecting  the  rates  fh)m 
the  owners  of  small  tonemente.  Both  ap- 
pointments were  approved  of  by  the  Poor 
Law  Board.  Defendant  then  executed  a 
bond  as  surety  for  W.,  which,  after  reciting 
the  order  of  the  Poor  Law  Commissioners, 
and  that  W.  had  been  "  duly  appointed  to  be 
a  collector  under  the  said  order,"  was  con- 
ditioned for  the  faithful  discharge  by  W.  of 
his  duties  "  during  his  continuance  in  the 
said  office  of  ooUector."  W.  entered  on  his 
duties,  and  for  some  years  collected  the 
poor-rates  assessed  upon  the  owners  of  small 
tenemente  in  P.  One  of  the  previously  ap- 
pointed oollectors,  who  collected  all  the  poor- 
rates  in  L.,  a  distriot  of  P.,  then  resigned, 
and  plaintiffs,  on  W.'s  application,  trans- 
ferred him  to  that  district  No  new  bond 
was  then  executed.  W.  afterwards  commit- 
ted defalcations,  in  respeet  of  which  plain- 
tiffs now  sued  defendant^  as  surety,  upon  the 
bond  executed  by  him. 

Held,  that  defendant  was  liable ;  for  that 
W.  was  appointed,  in  the  first  instance,  as 
collector  of  the  poor-rates  of  P.  generally, 
not  of  the  poor-rates  payable  by  the  owners 
of  small  tenemente  in  P.  exclusively ;  so  that 
his  transfer  to  the  L.  district  was  not  an  ap- 
pointment of  him  to  a  fresh  office,  or  such 
an  alteration  in  his  duties  as  to  discharge 
his  surety  from  further  liability.  Ouardiatu 
o/Porttea  Uland  Uniom  r.  WhillUr,       755 

PUBLIC  HEALTH  ACT,  1848. 

(11  A  12  Vict.  c.  63.) 

L  Seoto.  86,  135.  Obligation  of  Jostioes  to 
Issue  distress-warrant  to  enforoe  special  dis- 
trict-rate good  on  Ite  face  and  nnappealed 
against  Appeal  against  rate  lies  only  to 
SessiottS. 
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At  the  hoariDg,  by  Jastieesy  of  a  inmmona 
taken  oat  by  appellants  againit  reipondent, 
for  non-payment  of  a  special  distrlot-rate  to 
which  he  had  been  assessed  by  appellants,  a 
Local  Board  of  Health,  under  The  Public 
Health  Act,  1848,  11  ft  12  Viet  c.  63,  s.  86, 
it  appeared  that  the  rate  was  good  on  the 
face  of  it,  and  had  not  been  appealed  against ; 
and  that  respondent  had  failed,  after  dae 
demand,  to  pay  it    Respondent,  howerer, 
contended  that  the  rate  was  bad,  on  the 
ground  that  it  was  made  in  order  to  pay  off 
money  borrowed  by  appellants  for  the  exe- 
cution of  works  not  of  a  permanent  nature ; 
whereas,  under  sect  86  of  the  Act,  special 
district-rates  may  be  made,  and,  under  sect 
107,  money  may  be  borrowed,  in  respect  of 
such  works  only.    It  fbrther  appeared  that 
the  General  Board  of  Health  had  consented 
to  the  borrowing  of  the  money  by  appellants 
on  the  credit  of  the  special  district-rates,  for 
the  execution  of  the  works  in  question ;  and 
had  declared  themseWes  satisfied  that  the 
works  were  of  a  permanent  nature. 

The  justices  declined  to  issue  a  distress- 
warrant  to  enforce  the  rate;  and  stated  a 
case,  under  stat  20  A  21  Vict  c.  43,  for  the 
opinion  of  this  Court  whether,  under  the 
circumstances,  they  ought  to  have  done  so. 

Held,  that  the  justices  were  bound  to  hare 
issued  the  warrant,  the  rate  being  good  on 
its  face  and  unappealed  against,  and  respond- 
ent's objection,  if  well  founded,  being  ground 
for  an  appeal  against  it,  under  sect  135  of 
the  Public  Health  Act,  to  The  Quarter  Ses- 
sions, which  alone  had  jurisdiction  to  decide 
on  the  validity  of  the  rate.  Luton  Local 
Board  of  Health  T.  J)avi§,  678 

II.  Sect  135.  Exclusive  jurisdiction  of  Quar- 
ter Sessions  to  hear  appeal  against  rates 
made  under  the  Act,  420,  678.  Appeal,  L 
2.    And  see  I. 

QUARTER  SESSIONS. 

I.  Appeal  to.    Appkal,  II. 

II.  Amendment  by,  of  order  of  justices  abjud- 
icating settlement  of  pauper  lunatic,  687. 
PooB,  I.  5,  L 

III.  Adjournment  by,  of  hearing  of  appeal 
against  order  of  removal,  185.    Poob,  II.  2. 

RAILWAY  COMPANY. 
CoMPAirr,  II. 

RAILWAYS  CLAUSES  CONSOLIDATION 

ACT,  1845. 

(8  A  9  Vict.  o.  20.) 

Sect.  114.  Penalty  under,  not  incurred  by 
careless  use  on  railway  of  engine  constructed 
so  as  to  consume  its  own  smoke. 

The  Railways  Clauses  Consolidation  Act, 
'  845  (8  ft  0  Vict  c  20),  sect  114,  enacU 
that  "  every  locomotive  steam-engine  to  be 
used  on  the  railway  shall,  if  it  use  coal  or 
other  similar  fuel  emitting  smoke,  be  eon- 


strueted  on  the  principle  of  oonsnaung  and 
so  as  to  consume  its  own  smoke ;  and  if  any 
engine  be  not  so  constructed  the  Company 
or  party  using  such  engine  shall  forfeit  61. 
for  every  day  during  which  such  engine  shall 
be  used  on  the  railway." 

Held,  that  a  penalty  is  not  ineurred  under 
this  section,  unless  the  engine  using  smoke- 
emitting  fuel  is  so  defectively  constructed  as 
to  be  incapable  of  consuming  its  own  smok^ 
though  used  with  proper  care;  that,  eon- 
sequently,  no  penalty  attaches  where  the 
engine,  though  properly  constructed  on  the 
principle  of  consuming  its  own  smoke,  ia 
so  carelessly  used  on  a  railway  as  to  emit 
instead  of  consume  its  smoke.  Afauekeaier, 
Sheffield,  Jkc.f  JRailway  Company  v.  Wood, 

344 
RATE. 
L  Poor-rate. 

1.  Principles  of  rateability. 

L  Rateability  of  pier  leading  from  bank  of 
a  river  in  to  the  river  in  a  parish  coming 
down  as  far  as  the  bank  of  the  river. 
Where  a  parish  comes  down  as  Hsr  as  the 
bank  of  a  river,  there  is  a  primft  fade  pre- 
sumption that  the  parish  extends  as  far  as 
the  middle  of  the  river.  A  pier  leading  from 
the  river's  bank,  in  such  a  parish,  into  the 
river,  beyond  the  low-water  mark,  and  con- 
sisting of  a  fixed  platform,  supported  on 
piles  commencing  within  two  or  three  inches 
from  the  bank,  and  a  floating  barge  moored 
close  to,  but  not  attached  to,  the  plalienB,  is 
to  be  held,  in  the  absence  of  evidence  to  rebut 
the  presumption,  as  being  within  the  parish. 
And  such  pier  is  rateable  to  the  poor-rate. 
McCannon  v.  Sinclair,  53 

it  Rateability  of  anchorage  and  beaconage 
tolls  paid  by  ships  entering  a  port,  in  the 
parish  and  townships  on  the  port  Prin- 
ciple on  which  such  tolls  should  be  rated. 

The  port  of  S.  extends  from  the  bar  at  the 
mouth  of  the  river  W.  and  low-water  merit  of 
the  sea,  about  eight  miles  up  the  river.  It 
includes  so  much  of  the  river  as  is  within 
those  limits.  A  parish  and  several  townships 
are  situated  on  the  shores  of  the  port,  their 
respective  river  firontages  extending  usque 
ad  medium  filum  aquse.  The  Bishops  of 
D.  (the  then  owners  of  the  whole  soil  and 
freehold  of  the  port  below  low-water  mark 
on  each  side  of  the  river,)  their  lesaees  or 
oflicers,  set  up  beacons,  plaoed,  fixed  and 
maintained  mooring-buoys,  posts  and  rings, 
and  did  other  works  within  the  port  for  the 
use  and  benefit  of  ships  resorting  Ihitber, 
down  to  the  passing  of  stat  3  0. 1,  o.  ilL,  by 
whieb  Commissioners  were  appointed  for  the 
river  W.,  who  have  since  had  the  entire  eon- 
trol  of  the  port,  its  beacons  and  moorings. 
The  soil  of  the  port  between  high  and  low 
water  mark  is,  in  some  parts,  owned  by 
adijaoent  land  ownen.     From  time  imme* 
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morUly  ioUi  called  "  anehormgo  and  beMon- 
age/'  have  been  paid  in  the  port  to  the 
Bishopa  of  D.  and  their  leesees ;  being  1«.  2<2. 
paid  for  every  ship  entering  the  port.  Erery 
■noh  ship  neceesarily  paaaes  and  floats  over 
part  of  the  soil  of  the  port,  and  may  have 
to  oast  anchor  therein,  or  to  be  moored  to 
the  moorings  aiflxed  and  sunk  in  the  river, 
or  on  the  quays  or  shores  a^jaeent  Ships 
paying  this  toll  come  into  the  said  parish 
and  the  said  townships  on  the  port  An- 
other and  distinct  toll  is  charged,  by  the 
private  owners  of  the  quays  on  both  sides 
of  the  river,  to  all  ships  using  mooring  posts 
set  up  on  such  quays  by  such  owners.  By 
lease  dated  26th  November,  1853,  the  Bishop 
of  D.  demised  to  appellant  for  twenty-one 
years,  from  8d  September,  1853,  the  port  of 
S.,  together  with,  amongst  other  tolls  col- 
lected therein,  the  anchorage  and  beaconage 
tolls.  Appellant  has  ever  since  received 
these  tolls.  Stats.  6  A  7  W.  4,  c.  19,  and  21 
A  22  Vict.  c.  45,  which  transferred  to  the 
Crown  many  of  the  rights  of  the  Bishop  of 
J>.,  left  untouched  the  right  of  the  Bishop 
and  his  lessees  to  these  tolls.  On  Ist  Octo- 
ber, 1855,  the  estate  of  the  Bishop  of  D.  in 
the  soil  and  freehold  of  the  port  of  S.  be- 
came vested  in  the  Ecclesiastical  Estates 
Commissioners.  Appellant  had  never  re- 
sided in  the  parish  or  any  of  the  townships 
in  question. 

Held,  on  a  case  stated,  which  empowered 
the  Court  to  draw  inferences  of  fact :  first, 
that  the  anchorage  and  beaconage  tolls  were 
not  tolls  in  gross,  but  tolls  connected  with 
the  occupation  and  use  of  the  soil  of  the 
port;  and  were  therefore  rateable  to  the 
poor-rate  in  the  parish  and  the  townships  on 
the  port,  into  which  the  ships  paying  them 
came.  Secondly,  that  such  tolls  were  to  be 
rated  on  a  calculation  of  the  number  of  ships 
paying  the  toll  and  coming  into  those  parts 
of  the  port  which  were  in  the  parish  and  the 
townships  respectively,  and  ought  not  to  be 
rated  according  to  the  respective  river  front- 
ages  or  populations  of  the  parish  and  the 
townships.  Earl  of  Durham  v.  Over§ter§  of 
Bithopwtarmouthf  230 

iiL  Rateability  of  occupier  of  tithe  rent- 
charge.  What  allowance  not  to  be  made 
to  him. 

The  Archbishop  of  Canterbury,  being  the 
owner  of  the  impropriate  rectory  and  tithe 
rent-charge  of  the  parish  of  H.,  and  of  land 
thereto  appertaining,  granted,  under  The 
Augmentation  Acts,  29  Car.  2,  e.  8,  and  1  A 
2  W.  4,  e.  45,  to  the  perpetual  curate  of  T. 
(a  separate  and  distinct  parish  Arom  H.)  an 
annual  rent  of  40^.,  to  be  charged  upon  and 
yearly  issuing  out  of  the  said  rectory,  tithe 
rent-charge,  and  land.  Subsequently  to  this 
grant,  the  Archbishop  leased  the  said  recto- 
ry, tithe  rent-oharge,  and  land  to  G.,  a  der- 
gymani  for  twenty-one  yearsi  G.  to  yield 


and  pay  yearly,  during  the  term,  to  the 
Archbbhop,  92. 18t.  4c{.,  and  also  tl,  16«.  for 
redeemed  land-tax;  and  also  .to  the  perpetual 
curate  of  T.  the  said  sum  of  40^,  in  aug- 
mentation cf  the  revenues  of  the  curacy. 

Held  that»  in  assessing  O.  to  the  poor-rate 
of  H.  aa  occupier  of  the  tithe  rent-charge  of 
H.,  no  allowanee  was  to  be  made  to  him  in 
respect  of  his  yearly  payment  of  the  40/. ; 
for  that  the  whole  of  the  rent-charge  was 
Included  in  the  demise  to  him,  and  the  40 ^ 
was  part  of  the  rent  paid  by  him  for  the 
occupation  of  the  whole,  not  so  much  of  the 
whole  withdrawn  from  his  occupation.  Rt- 
gina  v.  Orovtt,  793 

Iv.  Separate  rateability  of  place  deemed 
eztra-parocbial ;  if  separately  entered  in 
Rec^strar-General's  report  on  census  of 
1851,  557.     Eyidknck. 

2.  Making  and  publication  of. 

Validity  of  rate  made  on  part  of  a  parish 
for  defraying  expenses  of  Burial  Board 
appointed  for  that  part,  9.    Burials  Act. 

8.  Recovery  of. 

Duty  of  Justices  to  enforce,  by  distress-war- 
,   rant,  rate  good  on  face  and  unappealed 
against    Appeal  against  rate  on  ground 
that  appellant,  though  actual,  is  not  benefi- 
cial occupier  lies  to  Sessions  only. 

If,  at  the  hearing  by  justices  of  a  sum- 
mons against  A.  for  non-payment  of  a  poor- 
rate,  it  appears  that  the  rate  is  good  on  its 
face  and  unappealed  against,  and  that  A.  is 
actually  the  occupier  of  the  rated  property 
in  the  rating  parish,  the  justices  are  bound 
to  issue  a  distress-warrant  to  enforce  the 
rate;  and  have  no  jurisdiction  to  inquire 
whether  A.'s  occupation  is  or  is  not  benefi- 
cial, the  nature  of  the  occupation  being 
ground  only  for  appeal  to  the  Quarter  Ses- 
sions against  the  rate.  Begima  v.  JSradthato, 

836 
II.  Lighting  and  watching  rate  under  General 
Lighting  and  Watching  Act    Victoria  Lon- 
don Docks,  how  rateable.    *'  Property  other 
than  land." 

By  The  General  Lighting  and  Watching 
Act,  3  A  4  W.  4,  c.  90,  s.  33,  **  owners  and 
occupiers  of  houses,  buildings,  and  property 
(other  than  land)  rateable  to  the  relief  of  the 
poor  in  any"  **  parish,"  are  to  be  rated  at 
<<a  rate  in  the  pound  three  times  greater 
than  that  at  which  the  owners  and  occupiers 
of  land  shall  be  rated."  By  sect.  34,  **  every 
court-yard,  yard,  or  garden  (such  garden 
not  being  a  market  garden  or  nursery  ground) 
shall  be  included  in  and  make  part  of  the 
assessment  to  be  made  on  tbe  house,  build- 
ings, or  other  property  to  which  they  may  be 
respe3tively  attached." 

The  Victoria  London  Docks  cover  an  area 
of  165  acres,  95  of  which  form  a  wet  dock, 
tidal  basin  and  eanal,  all  covered  with  wa- 
ter; tbe  remaining  area  eonsists  of  jettWi 
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which  intonaei  the  wet  ioek  and  bMiD,  and  I        Upon  these  ihete  thU  Oonrt,  in  the  eser- 


of  warehonies  and  bnildinga  on  tiie  jetties. 
The  whole  farms  one  enolosnre,  oeeopied  by 
appellants ;  who  make  different  oharges  for 
the  use  of  Uie  wet  dock  and  basin,  and  for  the 
nse  of  the  warehonses  and  building*.  The 
whole  area  is  lighted  and  watehed  at  appel- 
lants' sole  expense. 

In  a  watching  and  lighting  rate,  imposed 
under  the  aboye  Act,  appellants  were  rated, 
in  respect  of  the  whole  area,  at  a  rate  in  the 
pound  thrice  greater  than  that  at  which  the 
occupiers  of  land  wen  rated. 

On  an  appeal,  in  respect  of  the  ninety-five 
acres,  from  a  decision  of  Sessions  confirm- 
ing the  rate :  Held,  by  Lord  Campbell,  C.  J., 
Wightman  and  Crompton,  Js.,  that  appel- 
lants were  rateable  at  the  higher  rate  in  re- 
spect of  the  ninety-five  aeres ;  for  that  such 
acres  were  "  property  other  than  land,"  and 
iljosdem  generis  with  houses  and  buildings. 

Held,  by  Erie,  J.,  that  appellants  were 
rateable  at  the  lower  rate;  for  that  the 
ninety-five  acres  were  "land."  Peto  v.  Owr- 
teen  of  Weet  Ham,  144 

m.  Lighting-rate  under  Metropolis  Local 
Management  Act  Exemption,  by  sect  165, 
of  land  from  rate,  447.    Mstkopolib  Local 

MAIfAGBMBNT  ACT. 

IV.  County-rate.  Non-liability  of  borough 
contributing  to  it,  to  pay  expenses  of  re- 
moval to  asylum  of  lunatic  pauper  of  unas- 
certained settlement,  181.     Poob,  II.  1. 

y.  Church-rate. 

Notice  of  objeotioa  to  validity  of.  Jurisdic- 
tion of  justices  to  enforoe  it  by  distress- 
warrant,  how  ousted  by.  Stat  63  O.  ),  c 
127,  s.  7. 

Stat  63  O.  3,  c.  127,  s.  7,  after  empower- 
ing churchwardens  to  summons  before  jus- 
tices persons  refasing  to  pay  a  ohnrch-rate, 
provides  that  *'  if  the  validity  of  such  rate, 
or  the  liability  of  the  person  from  whom  it 
is  demanded  to  pay  the  same,  be  disputed, 
and  the  party  disputing  the  same  give  no- 
tice thereof  to  the  justices,  the  justices  shall 
forbear  giving  judgment  thereupon." 

Held  that,  in  order  to  oust  the  jurisdic- 
tion of  justices  under  this  section,  notice 
that  the  validity  of  the  rate  is  disputed  must 
be  given  to  them  in  a  manner  such  as  to  in- 
duce them  to  forbear  giving  judgment 

At  the  hearing  of  a  summons  before  the 
justices,  the  attorney  who  attended  for  the 
penoa  summonsed  took  no  olideetion  to  the 
jurisdiction  of  the  justices,  but,  alter  eross- 
ezamining  the  witaessea  ealled  by  the 
churchwardens^  submitted  objections  to  the 
ralidity  of  the  rate  to  the  decision  of  the 
justices.  The  justices  having  overruled  the 
objections,  he  then,  but  not  before,  gave  them 
Bofioe  that  be  boa&  fide  disputed  the  va- 
lidity of  the  rate.  The  jasticee,  however, 
made  aa  order  upon  the  peraoa  nunmoased 
to  pay  the  rate. 


else  ef  its  diseretiea,  discharged  with  eeeta 
a  rule  for  a  certiorari  to  bring  ap  and  %aash 
this  order.    Xegina  t.  JmHen  of  Smlep,  385 

VL  Special  district-rate,  under  Public  Health 
Act,  1848.  Validity  of  how  qnestioaed. 
Justices  when  bound  to  enforce  it^  678. 
Public  Hxalth  Act,  1848,  L 

VIL  Sewers-rate  under  Local  Act  iaeoxporat- 
ing  Public  Health  Act,  1848.  What  appeal 
proper  from  order  of  justices  enforcing,  420. 
Appxal,  L  2. 

VIIL  Burial-iata.  Validity  of  rata  by  Barial 
Board  for  parish  minas  aa  eecleslastieal  dis- 
trict RateabUity  of  hamlet,  9.  BuaiALa 
Act. 

IX.  Maidstone  Improvement  Rate.  Exemp- 
tion fh>m,  of  Maidstone  County  GaoL  Stat. 
64  0.  3,  c  civ.  s.  18. 

By  local  and  personal  public  Acts  of  Par- 
liament, Improvement  Commissioners  were 
appointed  to  act  in  and  for  the  town  of  M. 
in  the  county  of  K.,  and  were  authorised  ta 
levy  annually  within  the  town,  for  the  par- 
poses  of  the  Acts,  a  certain  rate  upon, 
amongst  other  public  buildings,  all  gaols 
situated  within  the  town.  A  subsequeat 
local  and  personal  public  Act,  64  G.  3,c.  civ., 
sect.  18,  after  reciting  that  it  was  expedient 
that  the  county  of  K.  **  should  be  relievnd 
and  exonerated  from  any  taxes  in  reapeef  of 
any  of  the  gaols"  **  of  the  said  county,"  en- 
acted that  "no  rate,  tax,  or  assessment 
whatsoever,  parliamentary  or  parochial," 
should  '*  be  raised,  assessed,  or  levied  oa,  or 
be  payable  by,  the  said  county"  *'  for  or  oa 
account  of  the  said  gaols"  "  or  any  or  either 
of  them." 

Held,  that  this  section  exempted  a  county 
gaol,  situated  in  M.,  f^om  assessment  to 
the  annual  rate  leviable  by  the  M.  Improve- 
ment Commissioners.  Begina  v.  Jmeticee  of 
Kent,  911 

RECOGNISANCE. 
By  appellant,  under  sUt  18  A  19  Viet  e.  121, 
s.  40,  392.    NuiSAircxB  Rxxotal  Act. 

REGISTRATION. 
I.  Of  bill  of  sale.   Bahkbvpt  A]n>  InoiTBR, 

L4. 
IL  Of  shareholders   in    Railway   Compaay. 

Right  of  bon&  fide  purchaser  from  fraadu- 

lent  holder  of  shares,  to  be  oa  the  legisttr 

811.    OoxPAvr,  II. 

REGISTRAR-GENERAL. 

Report  o^  on  the  oensus  of  1861,  56T.    Rti« 
nxircB. 

REMOVAL. 
Order  of.    Pooa,  II. 

RENT. 
DistreM  for.    Laxslobd  axd  TibaiTi  L 


REPLBVIX. 
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BBPLBVIK. 
Lahdlobd  ahd  Terakt,  I.  4. 

REPUTED  OWNERSHIP. 
BaHKRUPT  AXD  IirSOLYBHT,  L  8,  4. 

RETAINER. 
Of  attorney.    Anouvsr,  III. 

RULES. 
County  Court.    CovirTT  ComiTy  Y. 

SALE. 
Ybkdob  abd  Ybbsbb. 

SECURITY  FOR  COSTS. 
Costs,  IIL 

8BRYANT. 

MaSTBB  AMD  SeBTANT. 

SETTLSMBKT. 
Of  paaper.    Poob,  L 


Compart. 


SHARBHOLDBR. 


SHERIFF. 


Attorney  issuing  fi.  f*.  when  not  liable  to 
sheriiT  who  ezeeutes  it  by  mistake  against 
the  goods  of  a  wrong  person,  whom  he  con- 
sequently has  to  compensate.  Effect  of 
endorsement  by  the  attorney,  on  the  writ, 
of  name,  description,  and  residence  of  judg- 
ment-debtor. 

Defendant,  as  attorney  for  P.,  who  had 
obtained  judgment  against  1¥.  F.,  took  out 
a  writ  of  fi.  fa.  against  W.  F.,  which  was 
endorsed  in  the  usual  form,  the  endorsement 
being  followed  by  these  words :  "  the  defend- 
ant is  a"  [blank]  *'  and  resides  at  Redoar,  in 
your  bailiwick."  The  plaintiff  in  the  pre- 
sent action  was  sheriff  of  Yorkshire,  and  he 
issued  a  warrant,  setting  out  the  endorsement 
of  the  writ  verbatim.  His  officer  went  with 
the  warrant  to  Redcar,  where  W.  F.,  the  son 
of  the  W.  F.  named  in  the  writ,  lived.  The 
son  informed  the  officer  that  he  was  not  the 
person  against  whom  the  writ  was  issued, 
but  that  his  father,  who  lived  at  Coatham, 
an  adjacent  village,  probably  was ;  and  the 
father  subsequently  came  and  admitted  the 
fact  The  officer,  however,  seised  the  goods 
of  W.  F.,  the  son,  at  Redoar,  who  afterwards 
recovered  damages  against  the  plaintiff,  as 
sheriff,  for  the  wrongful  seisure.  Plaintiff 
brought  this  action  to  recover  from  defend- 
ant the  amount  r.t  the  said  damages  and 
costs.  The  first  count  of  the  declaration 
alleged  that  defendant,  by  the  endorsement, 
and  with  the  intent  that  plaintiff  should  act 
upon  the  statement,  falsely  represented  to 
plaintiff  that  the  1¥.  F.  named  in  the  writ 
resided  at  Redcar,  whereby  plaintiff  was 
induced  to  seise.  The  second  count  alleged 
(hat  defendant  negligently  and  improperlyi 


but  with  the  view  and  intent  that  plaintiff 
should  act  upon  the  statement,  endorsed  the 
writ  with  a  direction  and  statement  to  plain- 
tiff that  the  W.  F.  named  in  the  writ  resided 
at  Redcar ;  whereby  plaintiff,  acting  on  such 
statement,  seised.  The  third  count  alleged 
that  defendant,  by  the  endorsement,  required 
and  directed  plaintiff  to  seise  the  goods  of 
W.  F.,  residing  at  Redcar ;  and  that  plain- 
tiff, acting  on  such  direction,  seized. 

Plea,  that  defendant  had  good  reason  to 
believe,  and  did  believe,  that  the  Vf.  F. 
named  in  the  writ  resided  at  Redcar;  and 
that  defendant  so  endorsed  and  delivered  the 
writ  with  no  other  intent  or  view  than  to 
furnish  such  information  as  he  believed  to  be 
true  for  assisting  plaintiff,  as  sheriff,  in  du]y 
ascertaining  whether  there  were  within  his 
bailiwick  goods  and  chattels  of  the  said  W. 
F.  named  in  the  writ;  and  that,  save  by 
such  endorsement  and  delivery,  defendant 
did  not  state  or  represent,  or  make  or  give 
any  direction  or  statement  to  plaintiff,  or 
direct  or  require  plaintiff  to  do,  as  in  the 
declaration  alleged. 

On  demurrer,  held  (dissentiente  Wightman, 
J.)  that  the  action  was  not  maintainable,  the 
representation  alleged  in  the  first  count  not 
having  been  fraudulently  made :  the  second 
count  not  alleging  or  showing  any  duty  in 
defendant,  as  between  himself  and  the  sheriff, 
to  make  the  statement  in  question  :  and  the 
endorsement  not  amounting  to  a  direction  to 
the  sheriff,  as  alleged  in  the  third  county  but 
being  merely  a  statement  by  defendant  for 
the  purpose  of  affording  information  to  tho 
sheriff,  leaving  him  a  discretion  as  to  acting 
upon  it.     Childen  v.  WooUr,  287 

SLAYB  TRADB. 

Seisure  of  ship  on  unfounded  suspicion  of 
being  engaged  in,  160.    Ihbubabcb,  L  3. 

SMALL  DEBTS  COURT. 

Small  Debts  Extension  (City)  Act  Recovery 
by  plaintiff  of  less  than  20/.,  in  superior 
Court  Waiver  by  defendant  of  delay  by 
Judge  in  granting  certificate  for  costs. 

A  plaintiff  in,  amongst  other  actions,  de- 
tinue, who  sues  in  a  superior  Court,  when  he 
might  have  sued  in  the  London  Sheriffs' 
Court,  and  recovers  by  verdict  less  than  20/., 
is,  by  The  London  (City)  Small  Debts  Bz- 
tension  Act,  1852  (15  A  16  Yict  o.  Ixzvii.), 
sect  121,  to  be  entitled  to  his  costs  if  the 
Judge  before  whom  the  verdict  is  obtained 
"  shall  forthwith  certify  on  the  back  of  the 
record  that  it  appeared  Co  him  at  the  trial 
that"  **  there  was  a  sufficient  reason  for  bring- 
ing the"  '*  action  in  the"  superior  Court 

At  the  trial,  on  8d  February,  of  sueh  an 
action,  plaintiff  had  a  verdict  for  10/.,  and 
thereupon  applied  to  the  presiding  Judge  for 
a  certificate  for  costs.  The  Judge  took  time 
to  oonsider  the  applicationi  defendants  raii<- 
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STATUTE. 


ing  no  objection  to  that  conne.  On  16th 
Febniary,  the  Jndga  granted  the  certificate. 
Held,  that  defendants  were  precluded  from 
objecting  that  the  certificate  was  not  granted 
forthwith,  within  the  meaning  of  the  ita- 
tute.  Htdtn  ▼.  Atlantic  Steam  Navigation 
Company,  671 

SMOKE. 

I.  Penalty  when  incarred,  and  when  not,  by 
nee  on  a  railway  of  an  engine  which  does 
not  in  fact  consume  its  own  smoke,  844.  Rail- 
WATB  ClAUSBS  CoirSOLIDATIOR  AcT,  1645. 

II.  Steam-tug  when  liable  to  penalty  imposed 
by  Stat  19  k  20  Vict  o.  107,  s.  1,  for  not 
consuming  its  own  smoke. 

Stat  10  k  20  Vict  c.  107,  s.  1,  enacts  that 
"all  steam- vessels  plying  to  and  fro  between 
London  Bridge  and  any  place  on  the  River 
Thames  to  the  westward  of  the  Nore  Light," 
shall  be  subject  to  the  same  penalties  for  not 
consuming  their  own  smoke  as  are  imposed 
by  Stat  10  A  17  Vict  c.  128,  upon  all  steam- 
vessels  above  London  Bridge. 

Held,  that  a  steam-tug  not  carrying  pass- 
engers, but  employed  exclusively  in  towing 
ships  for  hire  to  and  from  the  docks  in  the 
river,  occasionally  f^om  and  to  places  to  the 
eastward,  but  generally  from  and  to  places 
to  the  westward  of  the  Nore  Light,  was, 
while  employed  on  any  portion  of  the  river 
between  the  limits  named  by  the  Act,  liable 
to  penalties  for  not  consuming  its  own  smoke. 
Walker  V.  Evan;  356 

STATUTB. 
Construction  of. 

I.  Words  disregarded  in  favour  of  intention. 
Liability  of  succeeding  corporation  to  attor- 
ney originally  retained  by  their  predecessors, 
and  continued  to  be  employed  by  them. 
Stat  17  A  18  Vict  c.  ccxiz. 

"  The  Guardians  of  the  Poor  within  the  city 
of  Oxford,"  a  body  consisting  of  certain  ex 
ofiScio  guardians  and  of  guardians  to  be 
elected  by  the  different  parishes  in  Oxford, 
were  incorporated  by  stat  11  G.  3,  e.  14,  s. 
1.  In  November,  1853,  they  agreed  with  the 
University  of  Oxford  and  some  of  the  Col- 
leges and  Halls,  that  an  Act  of  Parliament 
should  be  applied  for,  to  subject  certain  Col- 
lege and  University  property  to  rates,  and 
to  admit  representatives  for  the  University 
and  Colleges  to  the  Board  of  Guardians.  On 
24th  November,  1853,  plaintiffs,  a  firm  of 
attorneys  at  Oxford,  were  retained  by  the 
then  Guardians,  under  their  corporate  seal, 
as  their  solicitors  "  in  the  matter  of  the  Col- 
lege rating,  and  soliciting  the  bill  for  that 
purpose  through  Parliament"  Plaintiffs  ac- 
cepted the  retainer,  and,  together  with  the 
solicitors  for  the  University  and  Colleges, 
applied  for  and  obUined,  in  1854,  sUt  17  A 
18  Vict  e.  ccxiz.   Sect  1  of  thia  Act  repeals  { 


Stat  11  G.  3,  e.  14,  and  sect  2  provides  for 
the  election  of  a  new  corporate  Board  of 
Guardians  for  Oxford,  by  the  City,  Univer- 
sity, Colleges,  and  Halls;  such  board  to 
consist  of,  inter  alia,  "  eleven  guardians  for 
the"  "  parishes,"  **  one  to  be  elected  for  each 
parish."  By  arrangement  between  the  then 
Guardians  and  the  University,  befoi«  tha 
Act  passed,  sect  31  was  inserted  in  it;  whieh 
section,  after  reciting  that  the  University, 
Colleges,  and  Halls  maintained  that  certain 
land  and  buildings  of  theirs  wire  exempted 
by  law  from  liability  to  poor-rate,  and  that 
the  Vice-Chancellor  of  the  University  of  the 
one  part,  and  '*  the  Guardians  of  the  Poor 
of  the  several  parishes"  of  the  other,  had 
agreed  that  a  case  should  be  stated,  to  be 
prepared  by  their  respective  solicitors,  for 
the  opinion  of  the  Court  of  Queen's  Bench, 
on  the  question  of  such  exemption,  enacta 
that  the  Court  shall  hear  such  case,  when 
stated,  and  that  its  decision  thereupon  "shall 
be  final  and  binding  upon  the  parties  afore- 
said, and  the  costs  attending  the  same  shall 
be  borne  by  the  respective  parties,  and  those 
incurred  by  the  University,  Colleges^  and 
Halls  shall  be  paid  by  them,  and  those  in- 
curred by  the  said  Guardians  shall,  when 
duly  taxed,  be  paid  out  of  the  funds  under 
their  control."  The  Guardians  of  the  Poor 
of  the  several  parishes  in  Oxford,  as  such, 
had  not,  before  or  since  the  passing  of  this 
Act,  any  funds  under  their  oontroL  ]>efend- 
ants  were  duly  elected  the  new  Board  of 
Guardians  under  the  Act,  and  have  since 
acted  and  levied  rates,  as  snch.  Defendanta 
paid  plaintiffs'  eosts  of  procuring  and  pass- 
ing the  Act  A  special  case  was,  in  pursu- 
ance of  soct  31,  settled,  approved,  and  signed 
by  the  University  solicitor  and  plaintiffs,  in 
communication  with  defendants.  At  a  meet- 
ing of  defendants,  on  20th  November,  1856, 
a  resolution  was  passed,  recognising  plain- 
tiffs as  defendants'  solicitors  in  reference  to 
the  special  case.  On  12th  June,  1857,  the 
Queen's  Bench  gave  judgment  on  the  case: 
and  defendants  had  since  levied  rates  on 
such  of  the  University  and  College  property 
as  the  Court  held  to  be  rateable.  In  the 
following  November,  defendants'  clerk  wrote 
to  the  plaintiffs  for  their  bill  of  eosU  in  the 
matter  of  the  special  case,  and  defendants 
delivered  it  in  December.  At  a  meeting  of 
defendants  on  3d  February,  1859,  a  resolu- 
tion was  passed  for  payment  of  this  bilL 

On  a  case  stated,  in  an  action  by  plaintiffs  te 
recover  the  amount  of  this  bill  from  defend- 
ants ;  held  that  defendants,  and  not  "  the 
Guardians  of  the  Poor  of  the  several  par- 
ishes" in  Oxford,  were  liable  to  plaintiffs' 
claim ;  and  that  the  action  was  maintaina- 
ble, although  defendants  had  not  affixed 
their  seal  to  the  resolution  of  20th  Novem- 
ber, 1850.  MtUlam  v.  Guardians  ^fike  Pow 
0/  Or/ord,  192 
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II.  Stat.  17  O.  8,  e.  66,  a.  10.  PeotUy  for  con- 
oealment  of  porloined  or  embeiiled  materials. 
Meaning  of  **  place." 

Sect  10  of  Stat.  17  G.  8,  e.  56,  enacts  that 
it  shall  be  lawful  for  any  two  jasdces,  upon 
tomplaint  made  to  them  upon  oath  that  there 
IB  cause  to  suspect  that  purloined  or  embes- 
iled  materials,  used  in  certain  manufactures, 
are  concealed  "  in  any  dwelling-house,  out- 
Jiouse,  yard,  garden,  or  other  place  or 
places,"  to  issue  a  search-warrant  for  the 
search,  in  the  day  time,  of  every  such  dwell- 
ing-house, Ac. :  and  if  any  such  materials, 
suspected  to  be  purloined  or  embessled,  are 
found  therein,  to  cause  the  same,  and  the 
person  **  in  whose  house,  out-house,  yard, 
garden,  or  other  place"  they  are  found,  to 
be  brought  before  two  justices :  and  if  the 
said  person  shall  not  give  an  account  to 
their  satisfaction  of  how  he  came  by  the 
same,  he  shall  be  adjudged  guilty  of  a  mis- 
demeanour. 

Held,  that  a  warehouse,  ooenpied  for  busi- 
ness purposes  only,  and  not  within  the 
curtilage  of  or  connected  with  any  dwell- 
ing-house, was  a  "  place"  within  the  mean- 
ing of  the  section.  Begina  r.  Edmundtonf  77 

III.  Stat.  12  A  13  Vict.  e.  02,  s.  3.  What 
amounts  to  the  offence  of  aiding  and  assist- 
ing at  cock-fighting. 

By  sUt.  13  A  13  Viot  e.  92,  s.  8,  "every 
person  who  shall  keep  or  use  or  act  in  the 
management  of  any  place  for  the  purpose  of 
fighting"  "any"  "cock,"  "or  shall  permit 
or  suffer  any  place  to  be  so  used,"  is  subject- 
ed to  a  penalty  "  for  every  day  he  shall  so 
keep  or  use  or  act  in  the  management  of  any 
such  place,  or  permit  or  suffer  any  place  to 
be  used  as  aforesaid  •"  "  and  every  person 
who  shall  in  any  manner  encourage,  aid,  or 
assist  at  the  fighting"  "of  any"  "cock"  "as 
aforesaid,"  is  made  liable  to  a  penalty  not 
exceeding  5^ 

Held,  that  a  person  does  not  incur  this 
latter  penalty  by  aiding  and  assisting  at 
cock-fighting  in  any  place ;  but  only  if  the 
place  be  one  so  kept  or  used  for  the  purpose, 
as  to  subject  the  keeper  of  it  to  the  penalty 
imposed  by  the  first  clause  of  the  section. 
Cark  V.  Hagiu,  281 

STATUTE  OF  FRAUDS. 
(20  Cab.  2,  c.  3.) 
I.  Sect  4. 

1.  Necessity  for  written  guarantee  to  con- 
tain the  names  of  all  the  parties  to  the 
contract. 

Defendant  wrote,  signed,  and  handed  to 
T.  A  0.  the  following  document:  "Sir,  I 
beg  to  inform  you  that  I  shall  see  you  paid 
to  the  sum  of  800^  for  the  ensuing  building 
which  you  undertake  to  build  for  Messrs.  T. 
A  0.  Thomas  Lakb."  He  intended  it  to 
*  be  handed  over  by  I.  A  0.  as  a  guarantee 


to  J.|  who  was  then  negotiating  with  T.  A 
0.  to  erect  for  them  the  building  referred  to. 
T.  A  0.,  however,  having  agreed  with  plain- 
tiff, instead  of  J.,  that  plaintiff  should  erect 
the  building,  delivered  the  document  to 
plaintiff,  without  defendant's  knowledge  or 
authority.  Defendant  afterwards  heard  of 
and  ratified  this  delivery.  Plaintiff,  hav- 
ing erected  the  building,  sued  defendant  on 
the  document,  as  a  guarantee. 

Held,  that  the  document  was  not  a  suf- 
ficient written  agreement,  or  note  or  memo- 
randum thereof,  by  defendant,  to  answer  for 
the  debt  or  default  of  T.  A  0.,  within  the 
4th  section  of  the  Statute  of  Frauds ;  inas- 
much as  the  name  of  the  person  for  whom 
the  document  was  intended  did  not  in  any 
way  appear  upon  the  face  of  it,  so  that  it 
did  not  contain  the  names  of  both  the  par- 
ties to  the  contract     Wtlliam§  v.  Lake,  349 

2.  Contract  for  board  and  lodging  is  not  one 
concerning  an  interest  in  land. 

By  a  parol  agreement  between  plaintiff, 
a  boarding-house  keeper,  and  defendant,  de- 
fendant agreed  to  pay  plaintiff,  for  the  board 
and  lodging  of  himself  and  man,  and  ac- 
commodation for  his  horse,  at  the  boarding- 
house,  2002.  a  year  from  a  fixed  day;  the 
agreement  to  be  terminable  by  a  quarter's 
notice  on  either  side. 

Plaintiff  having  sued  defendant  for  a 
breach  by  him  of  this  i^reement,  in  refusing 
to  become  an  inmate  of  the  boarding-house : 
Held  that,  though  the  agreement  was  un- 
written, the  action  was  maintainable;  for 
that  the  contract  was  not  one  for  any  inte- 
rest in  or  concerning  land,  within  sect  4  of 
the  SUtute  of  Frauds,  29  Car.  2,  o.  8. 
Wright  V.  Stavert,  721 

IL  Sect  17. 

What  is  an  acceptance  and  actual  receipt  of 
goods  by  vendee.  Acceptance  and  dealing 
with  the  bill  of  lading  for  goods  shipped. 

Defendant,  on  27th  September,  1855,  ver- 
bally ordered  of  plaintiffs,  at  Liverpool, 
goods  of  the  value  of  more  than  10/.,  to  be 
sent  out  to  Constantinople,  by  a  steamer 
named  by  defendant,  for  The  Phmnix,  a 
ship  of  defendant,  then  in  the  Black  Sea. 
Plaintiffs  selected  the  goods  in  accordance 
with  the  order,  and  sent  them  to  the  steam- 
er, together  with  two  barrels  of  fiour  belong- 
ing to  defendant,  which  he  had  sent  to 
plaintiffs'  warehouse  for  the  purpose  of  being 
forwarded  with  the  other  goods.  Defend- 
ant told  plaintiflSi  to  make  out  and  plain- 
tiffs made  out,  the  bill  of  lading  for  the 
goods  in  their  own  name,  making  the  goods 
deliverable  to  Messrs.  H.  A  Co.,  or  assigns, 
at  Constantinople,  to  whom  plaintiffs  had 
before  oonsigned  goods,  and  to  whom  de* 
fendant,  on  that  account,  wished  the  goods 
to  be  made  deliverable.  The  bill  of  lading 
ineladed  the  two  barrels  of  flovr.    On  18tb 
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Oetober,  1855,  plaintiffs  sliipped  the  goods, 
fnelttding  the  floar,  on  the  n»med  steamer, 
«od  paid  freight  for  the  whdie.  On  16th 
October,  defendant  repaid  them  the  freight 
and  reeeired  from  them  the  hill  of  lading, 
whieh  he  forwarded  to  the  eaptain  of  The 
Phoenix,  who  did  not  receive  it  till  March, 
1856,  when,  finding  that  the  goods  were  not 
forthcoming  at  Constantinople,  he  returned 
it  to  defendant  On  5th  November,  1866, 
defendant  forwarded  the  bill  of  lading  to 
plaintiffs,  enclosed  in  the  following  letter. 
"  I  enclose  the  bill  of  lading  for  stores  sent 
ont  to  the  bark  Phoenix.  Please  see  after 
them.  I  think  the  master  of  the  steamer 
must  account  for  them." 

Held  that,  upon  these  facts,  there  was 
ample  eridenee  that  defendant  had  accepted 
and  actually  reeeired  the  goods,  within  the 
meaning  of  sect  17  of  the  Statute  of  Frauds, 
29  Car.  2,  o.  8.     Currie  r.  Andenon,         592 

STATUTES. 
I.  QmnEnAis  Public. 

ao  Ow.  S,  c.  8.    (Statute  of  rnuds.)    flVAma  or 
nuuns. 

29  Cur.  2,  c.  8.  (Augmentation  of  beneflcas),  793.  Rati, 

2  W.  A  M.  sen.  1,  c.  5.    (Sale  of  goods  distrained  Ibr 
rent),  210.    LAnnunn  aki>  Tbhamt,  L  1. 

8  A  4  W.  A  M.  c.  11.    (Poor),  485,  742,  77L    Pooa,  I. 
1,  6,  i.  il. 

7  Anne,  c.  12.    (Foreign  Ambassadors  and  public  Sfln- 
iitera),  94.    AMBASSASom. 

11  a.  2,  c  1ft.    (Reoovery  of  rant  from  tenantsX  260. 
Lakdlobd  Aim  Tekaht,  1. 1. 

11  0. 8,  c.  14.    (Better  regulation  of  poor  of  Oxford). 

192.     8TATUTS,  I. 

17  O.  8,  c  56.    (Prerention  of  frauds  and  abuses  in 
oartain  mannflKtures,  and  by  dyem.) 

Sect.  10.    (Concealment  of  porloined  or  embeaaled 
materials),  77.    STATnn,iI. 
85  0.8,0.101.    (Poor),  485,  630.    Pooa,  I.  6,  i..  H.  8. 
40  0.8,0.99.    (Pawnbrokers.) 
Beds.  14,  24, 35.    What  order  should  be  made  by 
Justices  when  goods  pawned  are  lost  by  pawn* 
broker's    negligence.    Appeal   against  order  to 
Quarter  Sessions,  826.     PAWNBftoxxa. 

43  O.  8,  c.  69, 8.  2.    (COunty  Bridges),  877.    Couimr 
Bbxoob. 

68  0. 8,  c  127,  a  7.    (Churoh  Rate),  386.    Rati,  Y. 

68  O.  3,  c  45.    (Church  Building),  9.    Bubialb  Act. 

4  G.  4,  c.  34,  s.  4.    (Master  and  Serrant),  838,  860. 
Mastbb  Ann  Sebvant,  I. 

5  O.  4,  c  83.    (YagrantX  674.    YAaaAXT  Act. 

6  0.4,0.113.    (AboUtion  of  Slave  Trade),  160.    IifiQBr 
Airci,  I.  2. 

6  0.  4,c.  129.    (Master  and  Serrant),  883.    Cosmo- 

TtOH. 

1  ik  2  W.  4,  c  88.    (Church  Building),  9.    Bubiau 
Act. 

1*2  W.  4,  e.  45.    (Augmentatioa  of  benefloes),  793. 
Ratb,  1. 1,  liL  '* 

8  A  4  W.  4,  c.  90.    (Qeneral  Watching  and  lighting). 
144.    Ratb,  II.  ^ 

5  A  6  W.  4,  c.  76.    (Municipal  Corporations.)    Mmnci- 

PAL  COBPOBAnORS  RbFOBM  ACT. 

6  A  7  W.  4,  c.  19.    (Durham  County  Palatine  Jurisdio* 
tlon),2S0.    RATB,I.l,iL 

^  *  2  Yict.  c.  110.    (InaolTent  Debtors.)    BAmmuPT 
Aim  IicaoLTBRT.    Chaboxitg  Qbdbb. 

2*8Yletc.71.    (Metropolitan  Police), 388.    Ooimo- 
Ttoir. 

8  *  4  Ylct.  c  86.   (Church  Diwrfpllae),  908.   OtoUMH 
DBQininAoT. 


7  A  8  Yict.  c.  101.    (PoorX78a    Pooa,  m. 

7  A  8  Vict.  c.  110.  (Joint  Stock  QnipaBiBB)  886 
COMPAHT,  I.  • 

8*9  Yict.  c.  20.  (Railways  aausea  CbnsoUdatioDL 
844.    Railwatb  CI.AUSBS  OoMsounATxoH  Act,  1845. 

9  *  10  Yict.  G.  66.  (Orders  of  RemovaL)  Sect.  1. 
206.    PooB,I.4.  '  ^ 

9  A  10  Ylct  c  95.     (County  Court),  271. 

COVBT,  I. 

10 Jk   11    Yict.   a  17.    (Watvworka  Clanscei 
WATBBwoBas  Cladsis  Act,  1847. 

W  4  11  Yict  c  89.  (Town  Police  dauses),  695.  tvn 
Poucs  Clausis  Act,  1847. 

11 A 12  Yict  c.  68.    (Public  Health.)   Prauc  HsAin 

Act,  1848. 

12^  13  Yict  c  45.  (Quarter  Scwiona  Prooedai«)»  712. 
Costs,  1. 8. 

12  *  18  Ylct  c  91  (Cruelty  to  animals),  281.  SrATcn^ 

12  it  18  Yict  c  106.   (Bankrupt  Law  CbuolldatioB.) 

BANKBUPT  AFr©  IKBOLTBITT. 

13  1 14  Yict.  c.  61.  SecU.  14,  16.  (County  CoarttL 
906.     COUlffTT  COUBT,  Y. 

15  k  16  Yict  c.  76.  (Common  Law  Prooednreb  18flS)» 
633.    CoxMOH  Law  Fboobddbb  Acn,  L 

16  A  17  Vict  c.  97.  (Pauper  Lnnatica),  687,  8IBL 
Pooa,L  6. 

16  A  17  Vict  c  107.    (Customs  CbnsoUdation.) 
Sects.  170,  171, 172.    (Ship  sailing  with  de^4ad« 

cargo),  1.    iKSUKAircB,  1. 1. 

17  A  18  Vict.  c.  86.    (Bills  of  Sale  RegiatzatioB).  472. 

BaKKBUPT  AW)  IltSOLTUfT,  I.  4. 

17  A  18  Yict  c.  125.  (Common  Law  Procedura.  18K41l 
890.    CoMMO*  Law  FBocBKraB  Acts,  IL 

18  A  19  Yict  c.  105.  (Lunatic  Asylums  and  Regale 
tions  Acts  Amendment) 

Sect.  14.  (HonoTal  from  borou^  of  pauper  haa. 
tics  whose  settlement  cannot  be  asoertaiaedi  ISL 
POOB,  II.  1.  ^ 

16  A  19  Yict  c.  108.    (Coal  Mines  Inspection),  70L 

COLLOaT. 

18  A  19  Yict  c.  120.  (Metropolis  Local  Management), 
447.    MiTBOPOus  Local  BIamaobiibiit  Act. 

18  A 19  Yict  c.  121.  (Nuisances  Remoral.)  Svmtaam 
RiMOTAL  Act. 

18  A  19  Yict  c.  128.    (BuriaL) 

Sects.  12, 18.  (Appointment  of  and  ratea  by  distijct 
Burial  BoardsX  9.    Bubials  Act. 

19  A  20  Yict  c  107.  (Smoke  Nukaaee  Abatneak 
(Metropolis),  1853,  Amendment^  366.    Smou,  IL 

20  Yict  c.  19.    (Census),  657.    Rvimmcb. 

20  A  21  Yict  c.  43.  (Appeal  from  Justicea.)  AnuL 
1.1,2.    PAwmnoKBB. 

21  A  22  Yict.  c.  45.  (Durham  County  Palatiae  Juzis- 
dictionXSSO.    Ratb,L1,1L 

21  A  82  Yict  c  90.  (Medical  Praetltionen.)  Un- 
txbsitt,  I. 

II.  Local  and  Pbrsoital,  Pmuc. 

3  0. 1,  c.  iU.  (Presenration  and  improrcmeat  of  river 
Wear  and  port  of  Sunderland),  230.    Ratb,  1. 1,  fi. 

54  O.  8,  c.  cIt.  sect  18.  (TO  enable  Kent  jnatices  to 
leyy  and  apply  Kent  ratea  and  ezpenaturvl  91L 
Ratb,  IX. 

1  A  2  0. 4,  &  IxxlL  (Lighting  Of  MOe  End  Old  TbwnX 
447.    Mbtbopous  Local  BiAXAOBUxiiT  Act. 

6  A  6  W.  4,-  c.  cTiL  (Oreat  Western  Railway),  6a 
Obbat  Wbstbbh  Raklwat  Act. 

15  A  16  Yict  c.  IxzYii.  (Small  Debts  KxteoslaD' 
(City) ),  671.    Small  Debts  Coubt. 

17  A  18  Yict  c.  ccxix.  (Repeal  of  stat  11  0. 8.  c.  14 ; 
and  to  proTide  for  rating  of  hereditaiaeats  in  the 
UniTersity  of  Oxford  to  poor-rate),  192.    Statutb,  L 

22  Yict  c.  xxxii.  (King's  Lynn  ImproTemoit),  695. 
Towv  PoucB  OLAUsn  Act,  1847. 


SUNDAY. 
When  to  bo  reckoned  aa  one  of  a  ipooiied 
number  of  days  presoribed  by  aCatata  fot 
doing  an  act,  892.  NuiiAircu  RnoYAi.  Ac% 
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SVKBTY. 
Pbivcipal  ahd  Scbbtt. 

TAXATION  OF  COSTS. 
Conn,  II. 

TENANT. 
Lahdlou)  avb  Tbhaitt. 

TENANTS  IN  ANCIENT  DEMESNE. 
Ahcixiit  Devxshb. 

TENDEB. 
I.  Of  rent  and  eostfl  by  tenant,  after  dutren. 

LA.HDLOBD  AMD  TbHAITT,  I.  1,  2. 

H.  Sam  tendered  before  action  and  paid  into 
Ceort,  on  plea  of  tender,  in  the  action,  is  not 
''  recoTered"  in  the  action,  883.  Costs,  II.  2. 

TITHE  RENT-CHARGE. 

Bateabiltty  to  poor-rate  of  ooonpier  of,  793. 
Ratb,  L  1,  iii. 

TOLL. 

I.  Bzemption  of  Qneea'a  oairiage  and  horses 
from  tnmpike  tolls,  67.    Tubkpikb. 

II.  Rateability  to  poor-rate  of  anchorage  and 
beaconage  tolls  paid  by  ships  entering  a 
port,  280.    Ratb,  L  1,  iL 

TOWN  COUNCIL. 
MvinciPAL  CoRPOBATioiis  Rbpobv  Aot. 

TOWN  POLICE  CLAUSES  ACT,  1847. 
(10  A  11  VioT.  0.  80.) 
Sect  36.  Liability  of  licensed  ale  hovse  keeper 
to  conTiction  as  keeper  of  refreshment  honse, 
for  suffering  prostitutes  to  assemble  and  con- 
tinue on  his  premises.  Effect  of  Local  Act 
(King's  Lynn  Improvement),  incorporating 
this  section,  and  giving  penalty  to  specified 
persons.    Who  may  be  informer. 

The  King's  Lynn  Improrement  Act,  22 
Vict  c.  zzxii.,  s.  113,  incorporates  the  clauses 
of  The  Town  Police  Clauses  Act,  1847, 10  A 
11  Vict  c.  80,  relating  to  places  of  public  re- 
sort By  sect  35  of  the  latter  Act,  "every 
person  keeping  any  house"  '<  or  other  place 
of  public  resort"  "  for  the  sale  or  consnmp- 
tion  of  refreshments  of  any  kind,  who 
knowingly  suffers  common  prostitutes"  "  to 
assemble  at  and  continue  on  his  premises"  is 
made  liable  to  a  penalty.  By  stat  22  Vict 
e.  zzxii.,  8. 120,  Justices  who  inflict  any  pen- 
alty under  the  Act  are  to  award  it  to  be  paid 
either  to  the  Corporation,  or  to  the  Paving 
Commissioners,  df  King's  Lynn,  according 
as  the  proceeding  for  the  penalty  is  taken  on 
behalf  of  the  one  or  other  of  those  bodies. 

Appellant,  a  licensed  alehouse  keeper  at 
King's  Lynn,  was  convicted  by  Justices,  on 
an  information  laid  by  respondent,  the  clerk 
to  the  Paving  Commissioners,  in  a  penalty 
under  stat  10  A  11  Vict  c.  80,  s.  35.  Re- 
spondent  had  no  authority  from  the  Commis- 
sionen,  express  or  implied,  to  lay  the  in- 
formation, f\irther  than  that  he  had,  by  their 


direction,  published  a  handbill,  signed  by 
him  as  their  clerk,  stating  that  the  section 
in  question  would  be  strictly  enforced. 

Held,  that  the  conviction  was  good;  for 
that,  flnt,  the  information  was  well  laid;  per 
Cockbum,  C.  J.,  because,  the  offence  charged 
being  one  against  the  public,  respondent, 
assuming  that  he  had  no  sufficient  authority 
trom  the  Commissioners  to  inform,  might 
inform  in  his  individual  capacity,  provided 
(as  it  was  to  be  taken  that  he  had  done)  he 
claimed  the  penalty  on  behalf  of  the  Com- 
raissionen;  per  Crompton,  J.,  because  the 
Ihets  showed  that  respondent  had  professed 
to  inform  on  behalf  of  the  Commissioners, 
and,  if  so,  he  could  not  be  required  to  show 
that  he  had  in  fact  (as  9emhU  he  had)  their 
authority  to  inform.  That,  secondly,  licensed 
alehouses  an  not  excepted  from  the  operation 
of  stat  10  A  11  Vict  o.  80,  s.  35,  although 
the  keepers  ofthem  are  subject  to  the  provi- 
sions of  prior  Acts  of  Parliament  Judgment 
on  both  points  concurred  in  by  Blackburn, 
J.     CoU  V.  Comltortf  605 


Of  shares. 


TRANSFER. 

COMPABT,  II. 


TURNPIKE. 

Exemption  ofVQueen's  carriage  and  horses 
firom  turnpike  tolls. 

A  carriage  and  horses  belonging  to  the 
Queen,  driven  by  the  Queen's  coachman,  and 
used  by  a  member  of  the  Queen's  household, 
or  his  family,  with  the  Queen's  permission, 
though  not  upon  the  Queen's  service,  are 
exempt  f^m  turnpike  tolls.  WcMtover  v. 
PerkiM,  57 

UNIVERSITY. 

I.  Member,  for  Univenity  of  London,  of 
General  Medical  Council  of  United  Kingdom, 
by  whom  elected. 

SUt  21  A  22  Vict  c.  00,  s.  3,  enacts  that 
a  CouDoil,  to  be  styled  "  The  General  Coun- 
cil of  Medical  Education  and  Registration  of 
the  United  Kingdom,"  "shall  be  esUb- 
lished."  By  sect  4  this  Council  is  to  "  con- 
sist of  one  person  chosen  (Vom  time  to  time 
.  by  each  of  several  "  bodies,"  inolnding  the 
University  of  London. 

Held  that,  under  the  existing  charter  of 
that  University,  the  right  to  elect  its  mem- 
ber of  the  General  Medical  Council  is  vested 
in  its  Senate,  consisting  of  the  Chancellor, 
Vice-Chancellor,  and  Fellows  for  the  time 
being ;  not  in  ihe  whole  body  incorporated 
as  the  Univeraity  by  the  charter,  namely, 
the  Chancellor,  Vice-Chaneellor,  Fellows, 
and  Graduates.    Begima  v  Storrar,         133 

II.  Board  of  Guardians  of  the  Poor  for  Uni- 
versity  and  City  of  Oxford.  Their  liability 
to  attorney  retained,  under  seal,  by  their 
predecesson,  and  continued  to  be  employed 
by  them  without  a  further  retainer,  102. 
Statvtb,  L 


j 
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VAGRANT  ACT. 


WAT. 


VAGRANT  ACT. 

(5  Q.  4,  0.  83.) 

Meaning  of  *'  found  offending"  in  leet  6.  Con- 
f  table  when  not  bound  to  apprehend,  without 
a  warrant,  a  person  charged  with  offending 
against  the  Act 

By  Stat  5  G.  4,  e.  88,  s.  3,  it  is  made  a 
punishable  offence  in  any  person,  who  has 
the  means  of  maintaining  his  family,  to  wil- 
fully refuse  or  neglect  so  to  do,  whereby  any 
of  his  family,  whom  he  is  legally  bound  to 
maintain,  become  chargeable  to  any  parish. 
By  sect.  0  any  one  may  apprehend  and  take 
before  a  magistrate,  or  may  deliTcr  to  any 
constable,  to  be  taken  before  a  magistrate, 
"any  person  who  shall  be  found  offending" 
against  the  Act ;  and  any  constable  refusing 
or  neglecting  wilfully  to  apprehend  such  an 
offender  is  made  liable  to  conviction.  By 
sect  7  magistrates  are  empowered  to  grant 
warrants  for  the  apprehension  of  offenders 
against  the  Act. 

Held,  that  a  constable  is  not  liable  to  con- 
viction under  sect  0  for  refusing  to  appre- 
hend, without  a  warrant,  at  the  request  of 
the  relieving  officer  of  a  parish,  a  man  charged 
by  the  officer  with  having  wilfully  neglected 
to  support  his  wife,  and  caused  her  to  become 
chargeable  to  the  parish;  the  person  so 
charged  not  being,  even  if  guilty,  "found 
offending"  within  the  meaning  of  that  sec- 
tion.    Horley  v.  Rogers,  074 

VBNDOR  AND  VENDEB. 

What  is  an  acceptance  and  receipt  of  goods  by 
vendee.    Statutjb  or  FraudSi  II. 

VESTRY. 

Validity  of  appointment  by  parish  vestry,  of 
Burial  Board  for  part  of  the  parish,  9.  Bu- 
rials Act. 

VICTORIA  LONDON  DOCKS. 

How  rateable  to  lighting  and  watching  rate, 
144.    Ratb,  IL 

VITRIOL. 

Offence  of  sending  by  railway,  without  notice 
to  Company,  00.  Gbiat  Wbstbbh  Bail- 
WAT  Act. 


WAGES. 

BiASTBB  ABD  SbBVABT,  III. 

WARD. 

Of  borough.  Eligibility  of  Mayor  as  Town 
Councillor  for,  80.  Mubicipal  Cobpora- 
TI0B8  RsroBM  Act. 

WATCH  RATE. 
Settlement  by  payment  of,  771.    Roob,  L  0,  iL 

WATERWORKS  CLAUSES  ACT,  1847. 
(10  k  11  Vict.  o.  17.) 
Sect  12.  Compensation  when  payable,  and 
when  not,  to  persons  sustaining  damage 
through  exercise  of  powers  of  the  Act 
General  principles  for  determining  whether 
compensation  is  payable  or  not,  nnder  statu- 
tory compensation  clauses. 

A  person  who  sustains  injury  from  the 
execution  of  works  authorised  by  a  statute, 
is  not,  generally  speaking,  entitled  to  com- 
pensation, under  the  compensation  dansai 
of  the  statute,  unless  the  injury  sustained  is 
such  as,  had  the  works  not  been  authorised 
by  the  statute,  would  have  given  the  claim- 
ant a  right  of  action. 

Appellants,  in  the  execution  of  works  an- 
thorised  by  a  local  Act,  which  incorporated 
The  Waterworks  Clauses  Act,  1847,  10  A  II 
Vict  c.  17,  intercepted  water  from  perco- 
lating underground  into  a  well  belonging  to 
respondent;  and  also  abstracted  from  tho 
well  water  which  had  already  so  percolated 
into  and  was  in  it  The  said  Act,  10  k  11 
Vict  c  17,  enacts,  by  sect  12,  «that  in  the 
exercise  of"  the  powers  eonferred  by  the  Act 
"  the  undertakers  shall  do  as  little  damage 
as  can  be,"  "  and  shall  make  full  compensa- 
tion to  all  parties  interested  for  all  damage 
sustained  by  them^through  the  exercise  of 
such  powers." 

Held  that,  inasmuch  as,  apart  fW>m  the 
statute,  no  action  would  have  lain  by  re- 
spondent against  appellants  in  respect  of  ei- 
ther the  interception  or  the  abstraction  of 
such  water,  the  statute  gave  respondent  no 
right  to  compensation  in  respect  of  either. 
New  River  Company  v.  Jokneon,  432 


Right  of,  018. 


WAY. 
Eabbvbbt. 
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